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96th  Congress  ]  HOUSE  OF  REPRESENTATIVES  (  Keport 
U  Session     J  1  No.  96-1167 


OMNIBUS  RECONCILIATION  ACT  OF  1980 


July  21,  1980. — Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 


Mr.  Giaimo,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  7765] 
[Including  cost  estimates  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Budget,  to  whom  was  submitted  reconcilia- 
tion recommendations  pursuant  to  section  3  of  the  First  Concurrent 
Resolution  on  the  Budget  for  Fiscal  Year  1981,  having  considered  the 
same,  reports  favorably  thereon  and  recommends  that  the  bill  em- 
bodying those  recommendations  do  pass. 

STATEMENT  OF  THE  COMMITTEE  ON  THE  BUDGET 

The  Committee  on  the  Budget  is  pleased  to  report  that  House  com- 
mittees have  acted  promptly  and  responsibly  to  comply  with  the 
reconciliation  directives  of  the  Congress  contained  in  the  First  Budget 
Resolution  for  Fiscal  Year  1981.  In  the  following  sections  of  this 
report,  each  House  committee  involved  has  provided  Report  language 
to  accompany  its  recommendations.  Congressional  Budget  Office  cost 
estimates  are  also  included.  Consistent  with  the  provisions  of  the 
Budget  Act,  the  Budget  Committee  has  made  no  substantive  changes 
in  the  recommendations  or  the  Report  language  submitted  by  the 
committees  involved. 

When  Congress  approved  the  budget  targets  for  fiscal  year  1981, 
it  agreed  that  growth  in  Federal  spending  should  be  restrained.  If 
deficits  accompanied  by  high  rates  of  inflation  are  ultimately  to  be 
eliminated,  the  Federal  Government  must  initiate  basic  reforms  in  its 
spending  policies.  Congress  accepted  this  responsibility  in  approving 
reconciliation  as  well  as  restraint  in  discretionary  spending  in  the 
First  Budget  Resolution  for  Fiscal  Year  1981. 
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To  implement  the  policy  of  restraint  implicit  in  the  Budget  Reso- 
lution it  was  necessary  to  target  reductions  in  existing  programs  as 
well  as  to  disallow  real  growth  in  most  discretionary  programs.  A  re- 
duction in  ongoing  programs  funded  by  actions  of  Congress  in  previ- 
ous years  is  critical  because  existing  law  provides  virtually  automatic 
expenditures  which  now  account  for  approximately  75  percent  of  the 
Federal  budget.  In  other  words,  even  if  Congress  voted  no  new  ap- 
propriations for  discretionary  programs  and  approved  no  program 
expansions  or  new  programs  in  fiscal  year  1981,  more  than  $450  billion 
would  still  be  spent  next  year  because  of  laws  passed  in  earlier  years. 
Furthermore,  over  half  of  the  discretionary  spending  that  occurs  in  a 
given  year  goes  for  defense.  It  was  obvious  to  Congress  that  if  spend- 
ing restraint  was  to  occur  in  fact  as  well  as  on  paper,  automatic  ex- 
penditures resulting  from  existing  law  must  be  carefully  scrutinized 
and  pared.  Without  legislative  changes,  spending  patterns  could  not 
be  altered  significantly. 

Also,  not  all  the  "uncontrollable"  items  in  the  budget  are  on  the 
spending  side.  In  a  real  sense,  the  revenue  side  of  the  budget  is  im- 
pacted significantly  by  the  operation  of  provisions  of  the  Tax  Code 
which  entitle  certain  categories  of  individuals  and  businesses  to  special 
tax  treatment  resulting  in  demonstrable  revenue  losses  to  the  Federal 
Treasury.  The  timing  of  tax  collections  can  benefit  certain  categories 
of  taxpayers  over  others,  and  has  an  impact  on  the  Government's  cash 
management.  Consequently,  Congress  determined,  on  grounds  of 
equity  as  well  as  prudent  fiscal  management,  to  require  program  re- 
views and  belt-tightening  on  the  revenue  side  as  well  as  the  spending 
side  of  the  Federal  budget. 

The  Congress  took  unprecedented  action  by  directing  that  these 
legislative  changes  be  accomplished  through  the  reconciliation  proc- 
ess. To  implement  these  spending  and  revenue  policies,  in  the  First 
Budget  Resolution  for  Fiscal  Year  1981,  Congress  directed  its  spending 
and  tax- writing  committees  to  examine  the  laws  within  their  jurisdic- 
tions and  to  recommend  legislative  changes  which  would  result  in 
substantial  savings  in  fiscal  year  1981.  Committees  were  provided  with 
targets  which  totaled  $4.95  billion  savings  in  budget  authority,  $6.4 
billion  savings  in  outlays,  and  $4.2  billion  in  additional  revenues.  In 
arriving  at  these  targets  the  Budget  Committee  identified  certain  spe- 
cific areas  in  which  legislative  savings  assumed  in  the  recommendation 
could  be  made  but  these  assumptions  were  not  binding.  Under  the 
reconciliation  process  Congress  assigns  overall  dollar  targets  but  the 
authorizing  committees  determine  what  provisions  of  law  should  be 
changed  and  how  those  changes  are  to  be  made. 

While  the  Budget  Committee  has  made  no  changes  in  the  recom- 
mendations contained  in  the  Bill  of  Reconciliation,  it  feels  com- 
pelled to  comment  on  the  reconciliation  process  and  the  efforts  of  House 
committees  to  comply.  Reconciliation  is  an  exercise  in  self-discipline 
and  Congress  has  shown  it  can  meet  that  goal  with  its  reconciliation 
directives.  Congress  used  this  extraordinary  tool  in  setting  its  targets 
in  the  First  Budget  Resolution  because  the  economic  problems  fac- 
ing the  Nation  this  year  are  themselves  extraordinary.  House  com- 
mittees responded  to  this  call  and  made  painful  but  necessary  choices 
to  achieve  savings  in  fiscal  year  1981.  In  the  judgment  of  the  Budget 
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Committee  the  House  committees  have  substantially  complied  with 
the  directives  of  the  Congress.  Committee  recommendations  would  re- 
sult in  savings  of  $4,937  billion  in  budget  authority,  $6,202  billion  in 
outlays,  and  largely  without  new  taxes,  $4.2  billion  of  additional 
revenues  in  fiscal  year  1981. 

When  approved,  these  recommendations  will  achieve  real  savings 
in  1981  and  future  years.  Most  of  the  savings  represent  dollars  that 
would  otherwise  automatically  be  spent  or  revenues  automatically 
foregone  in  1981.  Obviously,  these  savings  cannot  guarantee  a  bal- 
anced budget,  but  the  absence  of  these  reforms  will  most  certainly 
make  one  impossible.  The  current  performance  of  the  economy — over 
which  the  Congress  has  little  or  no  control — has  placed  the  immediate 
target  of  a  balanced  budget  in  serious  peril.  But  while  there  will 
doubtless  be  impact  from  the  recession  on  budget  targets  for  fiscal 
year  1981,  one  fact  needs  to  be  kept  in  mind:  Failure  to  enact  the 
savings  recommended  in  the  accompanying  reconciliation  bill  will 
place  the  Federal  budget  in  deficit  or  further  in  deficit  by  over  $10 
billion  and  will  make  the  task  of  restraining  Federal  spending  in 
1981  and  future  years  that  much  more  difficult. 

The  Congress  has  shown  that  it  has  the  ability  to  impose  fiscal 
self-discipline  on  itself.  The  committees  of  the  House  acted  respon- 
sibly and  promptly  in  this  effort.  The  Budget  Committee  strongly 
recommends  approval  of  the  accompanying  reconciliation  bill. 

Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  clause  2(1)  (2)  (B)  of  rule  XI  of  the  Eules  of 
the  House  of  Representatives,  the  following  statement  is  made  rela- 
tive to  the  vote  of  the  Committee  in  rporting  the  bill.  H.R.  7765  was 
ordered  favorably  reported  by  the  Committee  by  a  rollcall  vote  of  14 
ayes  to  4  nays  with  a  quorum  being  present.  The  Committee  believes 
the  bill  is  meritorious  and  urges  its  passage. 

Budget  Authority  and  Cost  Estimates,  Including  Estimates  of 
Congressional  Budget  Office 

In  compliance  with  clause  7(a)  of  rule  XIII  and  clause  2(1)  (3) 
(B)  of  rule  XI  of  the  Rules  of  the  House  of  Representatives,  the 
Committee  states  that  H.R.  7765  does  not  provide  any  new  budget  au- 
thority or  any  new  or  increased  tax  expenditures. 

In  compliance  with  clause  7(a)  of  rule  XIII  and  clause  2(1)(3)(C) 
of  rule  XI  of  the  Rules  of  the  House  of  Representatives,  the  Commit- 
tee provides  that  information  furnished  by  the  Congressional  Budget 
Office  on  H.R.  7765,  and  required  to  be  included  therein,  will  appear  in 
the  explanation  of  the  various  titles  contained  in  the  bill. 

Inflationary  Impact  Statement 

With  respect  to  clause  2(1)  (4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  states  that  H.R.  7765,  which  in- 
volves a  total  estimated  savings  for  fiscal  year  1981  of  over  $4.5  billion 
in  budget  authority  and  approximately  $6.0  billion  in  outlays,  would 
not  have  an  inflationary  impact  on  prices  and  costs  in  the  operation  of 
the  general  economy. 
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Changes  m  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  at  the  end  of  the  discussion  of  each  title,  where  ap- 
propriate, as  follows  (existing  law  proposed  to  be  omitted  is  enclosed 
in  black  brackets,  new  matter  is  printed  in  italic,  existing  law  in  which 
no  change  is  proposed  is  shown  in  roman) . 


COMMITTEE  ON  ARMED  SERVICES 


(Title  I) 

Committee  Action 

To  satisfy  the  reconciliation  direction  to  the  Committee  on  Armed 
Services  that  committee  reported  legislation  to  the  Budget  Committee 
that  would  temporarily  suspend  the  semi-annual  cost-of-living  adjust- 
ment for  military  retired  pay.  The  recommendation  of  the  Committee 
on  Armed  Services  is  contingent  on  a  similar  change  being  imple- 
mented in  the  civil  service  retirement  system. 

Currently,  military  retired  pay  is  adjusted  twice  a  year  (in  March 
and  September)  based  on  the  increase  in  the  Consumer  Price  Index 
(CPI)  in  a  preceding  6-month  period  (June  to  December,  December 
to  June,  respectively)  .  Other  Federal  staff  retirement  systems,  includ- 
ing the  civil  service  retirement  system,  include  a  similar  provision. 

The  Committee  on  Armed  Services  suggested  to  the  Budget  Com- 
mittee the  suspension  of  the  September  1980  adjustment  in  military 
retired  pay. 

The  provision  in  the  reconciliation  bill  requires  that  the  adjustment 
for  this  September  (approximately  7  percent)  would  not  be  made. 
However,  the  adjustment  next  March  would  reflect  a  full  year's  in- 
crease, with  the  increase  in  September  1981,  and  thereafter  continuing 
on  a  semi-annual  basis. 

This  modification  would  reduce  expenditures  in  fiscal  year  1981  by 
an  amount  sufficient  to  meet  the  reconciliation  direction  to  the  Com- 
mittee on  Armed  Services. 

In  addition,  the  modification  would  result  in  an  estimated  reduction 
in  cost  in  fiscal  year  1980  of  $70  million.  The  Committee  on  Armed 
Services  suggested,  and  the  Committee  on  the  Budget  concurs,  that 
these  savings  should  be  used  to  fund  the  cost  of  H.R.  5168  (containing 
the  so-called  Nunn-Warner  amendment)  which  is  presently  in  con- 
ference. 

Section-by -Section 

Section  101  of  the  bill  contains  the  substance  of  the  provisions  re- 
ported to  the  Budget  Committee  by  the  Armed  Services  Committee  in 
accordance  with  the  provisions  of  section  3  of  the  First  Concurrent 
Resolution  on  the  Budget  for  Fiscal  Year  1981. 

Subsection  (a)  of  section  101  provides  that  the  increase  in  the  re- 
tired pay  or  retainer  pay  of  members  and  former  members  of  the 
uniformed  services  that  would  otherwise  occur  on  September  1,  1980, 
based  on  the  provisions  of  paragraph  (2)  (B)  of  section  1401a (b)  of 
title  10,  United  States  Code,  shall  not  be  made.  Under  current  law, 
as  a  general  rule,  such  members  and  former  members  would,  effective 
September  1, 1980,  receive  an  increase  in  their  retired  or  retainer  pay 
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equal  to  the  percent  by  which  the  Consumer  Price  Index  (all  items3 
United  States  city  average)  for  June  1980,  exceeded  that  index  for 
the  month  of  December  1979. 

Paragraph  (b)  (1)  of  section  101  of  the  bill  provides  that  the  Sec- 
retary of  Defense  when  making  the  determination  required  by  para- 
graph (1)  (A)  of  section  1401a  (b)  of  title  10,  on  January  1,  1981  (or 
soon  thereafter) ,  shall  determine  the  percent  change  in  the  index  for 
December  1980,  over  the  index  for  December  1979. 

Paragraph  (b)  (2)  of  section  101  of  the  bill  provides  that  in  lieu  of 
the  percent  increase  in  retired  or  retainer  pay  of  members  of  the 
uniformed  services  that  would  otherwise  be  effective  on  March  1, 1981, 
under  section  1401a (b)  (2)  (A)  of  that  title,  the  increase  in  retired  or 
retainer  pay  on  that  date  shall  be  the  percent  increase  in  the  index  from 
December  1979,  to  December  1980,  as  determined  by  the  Secretary  of 
Defense  in  accordance  with  paragraph  (b)  (1)  of  the  bill,  rounded  to 
the  nearest  one-tenth  of  1  percent. 

Subsection  (c)  of  section  101  provides  that  for  the  purposes  of 
section  101  the  term  "uniformed  services"  includes  the  armed  forces 
and  the  commissioned  corps  of  the  Public  Health  Service  and  of  the 
National  Oceanic  and  Atmospheric  Administration.  This  definition 
clarifies  the  intent  that  section  101  applies  to  commissioned  officers  of 
the  Public  Health  Service  and  the  National  Oceanic  and  Atmospheric 
Administration  as  well  as  to  members  and  former  members  of  the 
Army,  Navy,  Air  Force,  Marine  Corps,  and  Coast  Guard  who  are 
entitled  to  retired  pay  or  retainer  pay. 

Subsection  (d)  of  section  101  provides  that  subsections  (a)  and  (b) 
of  this  section  shall  not  take  effect  unless  legislation  is  enacted  to  bar 
the  cost  of  living  increases  in  annuities  under  subchapter  III  of  chap- 
ter 83  of  title  5,  United  States  Code,  that  otherwise  would  become 
effective  September  1,  1980,  and  to  provide  that  the  cost  of  living 
increases  in  annuities  that  would  otherwise  become  effective  under 
that  chapter  on  March  1,  1981,  shall  be  based  on  the  increase  in  the 
Consumer  Price  Index  published  for  December  1980,  over  the  Con- 
sumer Price  Index  published  for  December  1979.  The  intent  of  this 
subsection  is  to  nullify  the  proposed  suspension  of  the  retired  pay 
or  retainer  pay  increase  otherwise  scheduled  to  occur  effective  Septem- 
ber 1, 1980,  and  the  change  in  the  formula  for  computing  the  March  1, 
1981,  increase  in  such  pay  if  similar  changes  are  not  made  with  regard 
to  the  annuities  payable  under  the  provisions  of  subchapter  III  of 
chapter  83  of  title  5. 

Cost  Estimate 

The  Congressional  Budget  Office  estimates  the  legislation  suggested 
by  the  Committee  on  Armed  Services  will  result  in  a  reduction  in 
outlays  and  budget  authority  of  $70  million  in  fiscal  year  1980  and  of 
$0.4  billion  in  fiscal  year  1981.  This  estimate  assumes  that  the  Septem- 
ber 1980,  retired  pay  adjustment  would  be  6.9  percent  if  the  adjust- 
ment mechanism  were  not  suspended. 

The  Committee  on  Armed  Services  agrees  with  this  estimate  but 
believes  the  increase  in  September  1980,  will  be  over  7  percent. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  July  15, 1980. 

Hon.  Melvin  Price, 

Chairman,  Committee  on  Armed  Services, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared 
the  attached  cost  estimate  for  the  Budget  Reconciliation  Recommenda- 
tion of  the  House  Committee  on  Armed  Services. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  fur- 
ther details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

Enclosure. 

Congressional  Budget  Office — Cost  Estimate 

1.  Bill  title :  Budget  Reconciliation  Recommendation  of  the  House 
Committee  on  Armed  Services. 

2.  Bill  status :  As  transmitted  by  the  House  Committee  on  Armed 
Services  to  the  House  Committee  on  the  Budget,  July  1,  1980. 

3.  Bill  purpose :  To  bring  the  expenditures  authorized  by  the  House 
Committee  on  Armed  Services  within  the  target  for  that  Committee 
established  by  the  First  Concurrent  Resolution  on  the  Budget  for  fiscal 
year  1981. 

4.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars] 


1980 

1981 

1982 

1983 

1984 

1985 

Estimated  authorization  amount  

-70 

-357 

-12 

-12 

-13 

-14 

Estimated  outlays    

-70 

-357 

-12 

-12 

-13 

-14 

5.  Basis  of  estimate:  Cost  of  living  adjustments  to  military  retired 
pay  occur  every  March  and  September  under  current  law.  The  adjust- 
ments are  based  on  increases  in  the  Consumer  Price  Index  (CPI)  dur- 
ing six  month  intervals.  The  bill  would  deny  the  September  1980 
adjustment  but  compensate  the  following  March  by  increasing  the 
CPI  interval  to  twelve  months.  Adjustments  would  occur  every  March 
and  September  thereafter  as  under  current  law. 

The  savings  in  1980  are  due  to  denying  the  September  1980  which 
also  accounts  for  most  of  the  savings  in  1981.  Savings  in  1982  and 
beyond  result  from  rounding  the  adjustments  to  the  nearest  tenth 
of  a  percent  as  the  bill  and  current  law  require.  The  estimates  are 
based  on  economic  assumptions  consistent  with  the  First  Concurrent 
Resolution  on  the  Budget  for  fiscal  year  1981. 

6.  Estimate  comparison :  None. 

7.  Previous  CBO  estimate :  None. 

8.  Estimate  prepared  by :  Michael  Miller. 

9.  Estimate  approved  by : 

C.  G.  Nuckols 
(For  J  ames  L.  Blum, 
Assistant  Director  for  Budget  Analysis) . 


COMMITTEE  ON  EDUCATION  AND  LABOR 


(Title  II) 

Child  Nutrition  Programs — Subtitle  A 

Committee  Action 

On  J une  24, 1980,  the  Subcommittee  on  Elementary,  Secondary,  and 
Vocational  Education  reported  to  the  Committee  on  Education  and 
Labor  its  legislative  recommendations  for  child  nutrition  to  comply 
with  Section  3(a)  (2)  of  H.  Con.  Kes.  307,  the  First  Concurrent  Reso- 
lution on  the  Budget  for  Fiscal  Year  1981. 

On  June  26,  1980,  the  Committee  on  Education  and  Labor  met  in 
open  legislative  session  to  consider  the  Subcommittee's  recommenda- 
tions and  by  voice  vote  reported  out,  with  amendment,  legislative  pro- 
posals to  the  Budget  Committee  that  will  reduce  Federal  spending  for 
child  nutrition  by  approximately  $500  million  in  fiscal  year  1981. 

The  child  nutrition  programs  are  authorized  under  the  National 
School  Lunch  Act  and  the  Child  Nutrition  Act  of  1966.  The  activities 
which  are  affected  by  the  reconciliation  provisions  adopted  by  the 
Committee  are  the  following : 

(i)  Cash  Payments  to  the  States. — Funds  are  advanced  to  the  State 
agencies  for  subsidizing  meals  at  schools  and  private  non-profit  insti- 
tutions. Sponsors  are  reimbursed  on  a  per-meal  basis  in  accordance 
with  the  rates  prescribed  by  the  law. 

(a)  School  Lunch  Program 

(i)  General  Assistance 

Federal  cash  subsidies  are  provided  to  the  States  for  the  service  of 
lunches  to  children,  regardless  of  family  income.  States  must  match 
some  of  the  Federal  cash  grant  from  services  within  the  State.  In  1981, 
4.4  billion  lunches  will  be  served  to  an  estimated  27  million  children 
under  the  program. 

The  Committee  is  proposing  that  for  fiscal  year  1981  the  basic 
Federal  reimbursement  for  all  school  lunches  be  lowered  by  2.5  cents 
per  meal,  except  in  school  districts  in  which  60  percent  or  more  of 
the  children  received  free  or  reduced  price  meals  in  the  second  pre- 
ceding fiscal  year.  The  effect  of  this  proposal  would  be  to  lower  the 
estimated  fiscal  year  1981  reimbursement  rates  from  approximately 
19.75  cents  to  17.25  cents.  USDA  assumes  that  there  will  be  a  reduction 
of  36  million  meals  reimbursed  at  the  paid  rate  because  of  a  drop  in 
participation.  Estimated  fiscal  year  1981  savings — $85  million. 

(ii)  Special  Meal  Assistance 

Additional  cash  subsidies  are  provided  to  the  States  for  serving 
lunches  free  or  at  a  reduced  price  to  needy  children  whose  family  in- 
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comes  fall  within  income  guidelines  prescribed  by  law.  Current  eligi- 
bility standards  are  set  at  125  percent  of  poverty  for  free  lunches  and 
195  percent  of  poverty  for  reduced  price  lunches.  In  1981,  a  total  of 
1.9  billion  lunches  will  be  served  to  11.5  million  needy  children.  Re- 
duced price  lunches  will  comprise  7  percent  of  the  total  lunches  served. 
Free  or  reduced  price  meals  will  comprise  43  percent  of  the  total 
number  of  lunches  served  in  1981. 

The  Committee  is  proposing  that  the  provision  that  updates  the 
poverty  guidelines  to  the  beginning  of  the  relevant  fiscal  year  be 
eliminated.  The  Committee  proposal  also  eliminates  the  current  al- 
lowance permitting  families  to  deduct  from  their  incomes  special 
hardship  expenditures  (for  example,  high  medical  and  housing  ex- 
penses) for  determining  the  meal  subsidy  class.  In  place  of  the  hard- 
ship deductions  the  proposal  would  allow  a  standard  deduction  com- 
parable to  that  used  in  the  food  stamp  program. 

The  Committee  is  proposing  the  elimination  of  the  currently  al- 
lowed higher  reimbursement  for  reduced  price  lunches  served  in  'States 
that  provide  a  uniform  charge  for  each  such  lunch  that  is  less  than 
20  cents.  This  special  assistance  factor  allows  up  to  10  cents  additional 
reimbursement  for  reduced  price  meals  under  these  circumstances. 
Elimination  of  the  higher  special  assistance  reimbursement  will  have 
the  effect  of  reducing  the  reduced  price  reimbursement  rate  by  ap- 
proximately 10  cents  for  more  than  90  percent  of  the  reduced  price 
meals  currently  served.  Estimated  fiscal  year  1981  savings — $105  mil- 
lion. 

( b )  School  Breakfast  Program 

Federal  subsidies  to  the  States  are  based  on  the  number  of  break- 
fasts served  free  or  at  reduced  price  or  to  paying  children.  Certain 
schools,  determined  to  be  in  severe  need  by  the  State  agency  are  eligi- 
ble to  receive  higher  rates  of  reimbursement  for  school  breakfasts. 

The  Committee  proposals  include  a  provision  which  would  prohibit 
the  Secretary  from  donating  commodities  to  the  school  breakfast 
program  for  fiscal  year  1981.  Estimated  fiscal  year  1981  savings — 
$18.9  million. 

(c)  Equipment  Assistance 

Funds  are  apportioned  by  formula  to  the  States  for  the  purchase 
of  food  service  equipment.  Forty  percent  of  the  annual  amount  is  re- 
served for  schools  without  a  food  service  or  which  plan  to  initiate  a 
lunch  or  breakfast  program. 

The  Committee  proposal  would  reduce  the  authorization  level  for 
food  service  equipment  assistance  by  $5  million  below  the  appropria- 
tion level  of  $25  million  for  fiscal  year  1980.  Estimated  fiscal  year  1981 
savings — $5  million. 

(d)  Summer  Food  Program 

Meals  are  served  free  to  children  in  low-income  areas  during  sum- 
mer months.  During  the  summer  of  1981,  125  million  meals  will  be 
served  to  2.6  million  children. 

The  Committee  proposal  would  prohibit  service  of  more  than  two 
means  (lunch  and  either  a  breakfast  or  a  supplement)  at  most  sites. 
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Camps  and  programs  serving  primarily  migrant  children  are  ex- 
cluded from  the  two-meal  limit.  Estimated  fiscal  year  1981  savings — 
$18  million. 

(e)  Child  Care  Feeding 

Preschool  children  receive  year-round  food  subsidies  in  child  care 
centers  and  in  family  day  care  homes.  During  1981,  455  million  meals 
will  be  served  in  participating  institutions. 

The  Committee  is  proposing  the  average  payment  rate  for  supple- 
ments served  in  child  care  institutions  be  reduced  by  3  cents  for  fiscal 
year  1981.  Federal  savings  are  estimated  to  be  approximately  $6  mil- 
lion in  fiscal  year  1981. 

The  Committee  proposal  lowers  the  funds  for  providing  equipment 
assistance  to  child  care  institutions  from  $6  million  to  $4  million. 
Estimated  fiscal  year  1981  savings — $8  million. 

The  Committee  is  recommending  that  for-profit  child  care  centers 
funded  under  title  XX  of  the  Social  Security  Act  be  eligible  to  partic- 
ipate in  the  child  care  food  program.  It  is  estimated  that  5,590  licensed 
centers  which  enroll  over  238,000  children  will  be  eligible  to  participate 
under  this  provision.  Estimated  fiscal  year  1981  costs — $15  million 
(BA) ;  $13  million  (Outlays). 

(/)  Annualized  Adjustment  of  Reimbursement  Rates 

The  Committee  proposal  would  change  from  the  current  semi-annual 
inflation  adjustments  of  reimbursement  rates  to  annual  adjustments 
for  the  school  lunch,  breakfast,  summer  food,  and  child  care  food  pro- 
grams. The  effect  of  these  proposals  would  be  to  maintain  the  reim- 
bursement levels  established  in  July  of  each  fiscal  year  for  the  entire 
fiscal  year,  instead  of  updating  for  the  previous  six  months'  inflation 
in  January.  Thus,  assuming  continued  inflation,  the  reimbursement 
levels  would  remain  at  lower  levels  than  currently  allowed  with  a  semi- 
annual adjustment.  Estimated  fiscal  year  1981  savings — $75  million. 

(2)  Commodity  Distribution  Program. — Federal  assistance  is  pro- 
vided in  the  program  of  cash  and  donated  commodites  for  distribution 
to  schools  and  institutions  for  school  lunches  and  meals  served  in  the 
child  care  food  program.  The  cash  assistance  factor  is  adjusted  yearly 
to  reflect  changes  in  the  Producer  Price  Index  for  foods  used  in  schools 
and  institutions.  The  total  program  cost  is  estimated  at  $747.6  million 
for  fiscal  year  1980. 

The  Committee  proposal  would  reduce  the  mandated  level  of  com- 
modity assistance  for  each  school  lunch  and  child  care  meal  by  2  cents. 
This  would  have  the  effect  of  lowering  the  estimated  average  com- 
modity reimbursement  for  each  such  meal  from  approximately  17  cents 
to  15  cents.  Estimated  fiscal  year  1981  savings — $90  million. 

(3)  Special  Milk  Program. — Federal  subsidies  are  paid  for  the  full 
cost  of  milk  served  free  to  children  qualifying  under  the  Secretary's 
guidelines.  The  subsidy  for  paying  children  is  adjusted  each  school 
year  to  reflect  changes  in  the  Producer  Price  Index  for  fresh  processed 
milk. 

The  Committee  proposal  would  lower  to  5  cents,  and  freeze  the 
reimbursement  for  milk  served  to  paying  students  in  schools,  in- 
stitutions or  camps  that  provide  federally  subsidized  meal  service. 
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This  change  would  not  affect  the  reimbursement  for  free  milk  served 
to  needy  children,  or  paid  milk  served  in  schools  or  institutions  that 
have  no  meal  service  program.  The  effect  of  this  proposal  would  be 
to  lower  the  estimated  reimbursement  for  paid  milk  from  an  estimated 
rate  of  8.4  cents  in  fiscal  year  1981  to  a  flat  rate  of  5  cents  for  fiscal  year 
1981  only.  Estimated  fiscal  year  1981  savings — $57  million. 

(If)  Nutrition  Education  and  Training  Program. — Federal  grants 
are  made  to  the  States  for  nutrition  education  in  schools. 

The  Committee  is  proposing  that  the  authorization  level  for  the 
nutrition  education  and  training  program  be  lowered  $5  million  below 
the  $20  million  appropriated  for  fiscal  year  1980.  Estimated  fiscal  year 
1981  savings — $5  million. 

(5)  Job  Corps  Center. — Currently  Job  Corp  Centers  receive  meal 
reimbursements.  The  Committee  proposal  would  eliminate  this  pay- 
ment. Estimated  fiscal  year  1981  savings — $15  million. 

(6)  Overall  Participation  Effects. — It  is  estimated  that  the  cumu- 
lative effect  of  all  of  these  provisions  could  result  in  a  6  percent  reduc- 
tion in  participation  for  paying  students.  Estimated  fiscal  year  1981 
savings — $29  million. 

Section-by -Section 

Section  201.  For  fiscal  year  1981  only,  reimbursements  for  all  school 
meals  would  be  cutback  2y2  cents  a  child,  except  for  schools  with 
60  percent  or  more  children  receiving  free  or  reduced  price  meals. 

Section  202. — For  fiscal  year  1981  only,  commodity  assistance  shall 
be  reduced  by  2  cents  for  each  child  in  the  school  lunch  program,  and 
such  assistance  shall  not  be  provided  at  all  in  the  school  breakfast 
program. 

Section  203 — For  fiscal  year  1981  only,  the  eligibility  standard  for 
reduced  price  meals  would  be  maintained  at  the  current  95  percent 
above  the  poverty  standard.  However,  a  standard  deduction  of  $75 
monthly  would  be  applied  to  the  family  incomes  of  both  those  apply- 
ing for  free  and  reduced  price  meals.  In  addition,  the  eligibility 
guidelines  for  free  and  reduced  price  meals  would  be  adjusted  annu- 
ally, instead  of  semi-annually. 

Section  204 — For  fiscal  year  1981  only,  reduced  price  meals  would 
have  to  be  offered  to  students  at  20  cents,  instead  of  10  cents.  Also  for 
fiscal  1981,  an  annual,  instead  of  a  semi-annual  adjustment  would  occur 
in  the  reimbursements  for  school  meals. 

Section  205 — For  fiscal  year  1981  only,  Job  Corp  Centers  funded  by 
the  Department  of  Labor  would  be  ineligible  to  participate  in  the 
school  lunch  program  and  the  child  care  food  program. 

Section  206 — For  fiscal  year  1981  only,  reimbursements  in  the  sum- 
mer program  would  be  limited  to  no  more  than  two  meals  daily.  This 
restriction  does  not  apply  to  camps  or  to  institutions  serving  a  large 
population  of  migrant  children. 

Section  207 — This  section  allows  for-profit  child  care  facilities 
funded  under  title  XX  of  the  Social  Security  Act  to  participate  in 
the  child  care  food  program.  This  is  a  permanent  change  in  the  law. 
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Section  208 — For  fiscal  year  1981  only,  the  reimbursement  for  sup- 
plements in  the  child  care  program  would  be  reduced  by  3  cents  and 
adjusted  annually,  instead  of  semi-annually. 

Section  209 — For  fiscal  year  1981  only,  the  amount  spent  for 
equipment  in  the  child  care  program  would  be  reduced  by  $2  million. 

Section  210 — For  fiscal  year  1981  only,  reimbursements  in  the  milk 
program  would  be  limited  to  5  cents  a  student  for  paying  students  in 
schools  and  institutions  offering  federally  assisted  feeding  programs. 

Section  211 — For  fiscal  year  1981  only,  additional  reimbursements 
for  severe  need  schools  for  breakfast  programs  would  be  computed 
annually  and  not  semi-annually. 

Section  212 — For  fiscal  year  1981  only,  equipment  assistance  would 
be  limited  to  $15,000,000— a  reduction  of  $5,000,000  over  the  fiscal  1980 
appropriation. 

Section  213 — For  fiscal  year  1981  only,  the  nutrition  education  pro- 
gram would  be  limited  to  $15,000,000— a  reduction  of  $5,000,000  over 
the  fiscal  1980  appropriation. 

Cost  estimate 

There  follows  the  cost  estimate,  with  which  the  Committee  agrees, 
dated  July  1, 1980,  prepared  by  the  Congressional  Budget  Office. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  July  1,  1980. 

Hon.  Carl  D.  Perkins, 

Chairman,  Committee  on  Education  and  Labor,  U.S.  House  of  Rep- 
resentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  the  Child  Nutrition  and  Related  Programs 
Budget  Reconciliation  Recommendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin, 

Director. 

Enclosure. 

Congressional  Budget  Office — Cost  Estimate 

1.  Bill  title :  Budget  Reconciliation  Recommendations ;  Child  Nutri- 
tion and  Related  Programs. 

2.  Bill  status :  As  transmitted  by  the  House  Education  and  Labor 
Committee  to  the  House  Committee  on  the  Budget,  July  2,  1980. 

3.  Bill  purpose :  To  bring  the  expenditures  authorized  for  the  child 
nutrition  program  by  the  House  Education  and  Labor  Committee 
within  the  target  for  the  Committee  established  by  the  First  Con- 
current Resolution  on  the  Budget  for  fiscal  year  1981. 

4.  Cost  estimate : 
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[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983         1984  1985 

NSLP  sec.  4  reimbursement  rate  change: 

Required  budget  authority   —85  

Outlays   -85  

Commodity  reimbursement  rate  change: 

Required  budget  authority   —90  

Outlays   -90     __ 

School  breakfast  commodity  reduction: 

Required  budget  authority   —19   

Outlays   -19       

NSLP  income  eligibility  standards: 

Required  budget  authority   —105   _ 

Outlays   -105     

Annual  indexing: 

Required  budget  authority   —75  

Outlays  _-  -75       

NLSP  participation  reduction: 

Required  budget  authority   —29   __  _ 

Outlays   —29     

Job  corp  centers: 

Required  budget  authority   —15   

Outlays   -15   

Summer  food  program  meal  limitation: 

Required  budget  authority   —18  

Outlays   -18    

Child  care  program:  Increase  for  title  XX  institutions: 

Required  budget  authority   15           32           35           38  41 

Outlays   13           30           35           37  40 

Reducing  child  care  snack  reimbursement: 

Required  budget  authority   —6  

Outlays   —6  

Reducing  child  care  equipment  assistance: 

Required  budget  authority   —2    

Outlays   -2      

Special  milk  reimbursement: 

Required  budget  authority    ___       —57   _  _  — 

Outlays     -57  

Food  service  equipment: 

Authorization  level   —  —5     

Outlays     -_.  —5     

Nutrition  education: 

Authorization  level     —5     _  

Outlays    -5   


Bill  total: 

Required  budget  authority/authorization  level   —496  32  35  38  41 

Outlays     -498  30  35  37  40 


The  cost  of  this  bill  falls  in  function  600. 

5.  Basis  of  estimate :  The  savings  provision  of  this  bill  reduce  spend- 
ing in  the  child  nutrition  and  related  programs.  Two  provisions  of  this 
bill  reduce  the  authorization  level  of  non-entitlement  programs — the 
national  school  lunch  program  (NSLP)  food  equipment  assistance  re- 
duction and  the  nutrition  education  program  reduction.  One  provision 
expands  the  child  care  program  to  Title  XX  schools  creating  new  en- 
titlement authority.  This  is  also  the  only  provision  in  this  bill  author- 
ized after  October  1, 1981.  The  remainder  of  the  programmatic  changes 
reduce  existing  entitlement  authority.  A  brief  explanation  of  each 
change  is  detailed  below.  A  more  complete  analyses  is  contained  in  the 
CBO  cost  estimate  of  S.  2675,  the  Child  Nutrition  Amendments  of 
1980,  which  is  attached. 

NSLP — Section  4  Reimbursement  Rate  Reduction 

This  provision  would  reduce  the  Section  4  reimbursement  rate  for  all 
lunches  by  2.5  cents  except  in  schools  where  more  than  60  percent  of 
the  children  receive  free  or  reduced  price  meals.  Due  to  the  60  percent 
guideline,  21  percent  of  the  projected  4.3  billion  meals  would  be  ex- 
empt from  this  rate  reduction. 


15 


Commodity  Reimbursement  Rate  Reduction 

The  per  meal  value  of  donated  commodities  is  reduced  by  2  cents.  In 
1981  approximately  4.5  billion  lunches/suppers  will  be  served. 

School  Breakfast  Program  Commodities 

The  Secretary  of  Agriculture  by  precedent  had  donated  commodities 
at  a  rate  of  3  cents  per  breakfast.  Funds  for  these  commodities  had 
been  included  in  the  program's  current  policy  projections.  This  provi- 
sion would  not  allow  these  payments  to  be  made  in  fiscal  year  1981. 

Income  Eligibility  Modifications 

The  bill  would  eliminate  a  provision  that  updates  the  poverty  guide- 
lines to  the  beginning  of  the  relevant  fiscal  year.  The  bill  also  would 
eliminate  a  provision  permitting  families  to  deduct  from  their  incomes 
special  hardship  expenditures  (for  example,  high  medical  and  housing 
expenses)  for  determining  the  meal  subsidy  class.  In  place  of  the  hard- 
ship deductions  the  bill  would  allow  a  standard  deduction  for  all  fam- 
ilies, comparable  to  that  used  in  the  food  stamp  program.  Finally,  the 
bill  would  maintain  the  eligibility  for  reduced-price  subsidies  at  195 
percent  but  apply  it  to  the  non-updated  poverty  guidelines. 

Based  on  CBO  projected  family  income  distributions  for  fiscal  year 
1980  that  are  family-size  specific  (using  an  adjusted  March  1978  Cur- 
rent Population  Survey) ,  the  effect  of  these  income  changes  is  to  reduce 
by  approximately  20  percent  the  number  of  children  eligible  for  re- 
duced-price meals.  If  it  is  assumed  that  a  comparable  reduction  in 
reduced-price  meals  were  to  result,  savings  of  approximately  $80  mil- 
lion would  be  achieved.  This  assumes  that  half  of  the  children  moved 
from  the  reduced-price  income  category  to  the  paid  category  drop  out 
of  the  program.  This  savings  estimate  includes  $70  million  for  the 
NSLP,  and  an  additional  $10  million  for  the  child  care  and  the  school 
breakfast  programs,  since  changes  in  the  income  eligibility  standards 
also  affect  these  latter  programs. 

In  addition  to  the  above  savings,  the  elimination  of  hardship  deduc- 
tions is  expected  to  result  in  savings  of  approximately  $24  million  and 
increasing  the  charge  for  a  reduced-price  meal  from  the  current  na- 
tional average  of  12  cents  to  20  cents  is  estimated  to  result  in  savings 
of  $26  million  in  fiscal  year  1981. 

Annualization  of  Reimbursement  Rates 

Under  current  law,  reimbursement  rates  in  the  school  lunch,  break- 
fast, and  child  care  food  programs  are  adjusted  semiannually  in  Janu- 
ary and  July.  The  bill  would  establish  an  annual  adjustment  in  reim- 
bursement rates  beginning  in  July  1980.  This  provision  is  estimated  to 
save  approximately  $75  million  in  fiscal  year  1981. 

Cumulative  Provisions  Affecting  Participation 

Little  program  participation  impact  would  be  expected  from  any 
single  change :  the  provision  that  reduces  federal  subsidies  by  2.5  cents 
per  meal  under  Section  4,  the  provision  that  reduces  commodity  as- 
sistance by  2  cents,  and  the  provision  that  eliminates  the  semiannual 
adjustment  in  reimbursement  rates.  However,  cumulatively,  these 
provisions  would  probably  result  in  at  least  a  5  cent  increase  in  the 
charge  to  students  and,  therefore,  affect  participation.  Given  that  the 
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reduced  reimbursements  affect  all  income  groups,  and  given  that 
schools  would  continue  to  be  required  to  provide  meals  free  or  at  a 
charge  not  to  exceed  20  cents  for  about  43  percent  of  the  participants, 
the  charge  to  paying  students  could  increase  by  about  10  cents.  This 
increased  charge  could  potentially  result  in  a  6  percent  reduction  in 
participation  for  paving  students  at  a  savings  of  nearly  829  million  in 
fiscal  year  1981. 

Job  Corp  Restriction. 

The  bill  eliminates  Job  Corps  Centers  as  institutions  eligible  for  par- 
ticipation in  the  national  school  lunch  program.  This  provision  is 
estimated  to  save  $15  million  in  fiscal  year  1981. 

Summer  Food  Program  Meal  Reduction 

Participating  summer  day  camp  institutions  are  limited  by  the  bill 
to  serving  two  meals  a  day.  Under  current  guidelines,  these  institu- 
tions could  serve  four  meals  per  day.  This  charge  is  estimated  to  save 
818  million  in  1981. 

Expo/ruling  the  Child  Care  Program  to  Title  XX  Prostitutions 

This  provision  extends  the  eligibility  for  federal  subsidies  in  the 
child  care  food  program  to  for-profit  day  care  facilities  receiving 
grants  to  states  under  Title  XX  of  the  Social  Security  Act.  There  are 
approximately  82.000  children  in  these  centers.  This  estimate  assumes 
half  of  the  centers  will  come  into  the  program  in  1981  and  the  remain- 
der in  1982. 

Child,  Care  Reunoursernent  Rate  and  Equipment  Assistance 
Reductions 

This  bill  reduces  the  reimbursement  rate  for  snacks  by  3  cents  per 
snack.  Federal  savings  are  estimated  to  be  $6  million  in  1981. 

Provisions  of  this  bill  would  also  lower  by  82  million  funds  for  pro- 
viding equipment  assistance  to  child  care  institutions. 

Special  Milk  Program  Reduction 

The  reimbursement  rate  for  milk  served  to  non-needy  children  is 
reduced  to  5  cents  per  carton.  This  reimbursement  reduction  is  esti- 
mated to  save  857  million  in  1981. 

Food  Service  Equipment  and.  Nutrition  Edu.eo.tian 

The  maximum  authorization  levels  for  food  service  equipment  and 
nutrition  education  have  been  each  reduced  85  million  below  their 
current  law  estimate  in  1981. 

6.  Previous  CBO  estimate :  None. 

7.  Estimate  comparison:  On  June  24.  1980.  CBO  prepared  a  cost 
estimate  on  S.  2675.  the  Child  Nutrition  Amendments  of  1980.  as  re- 
ported from  the  Senate  Agriculture  Committee.  That  bill  contained 
most  of  the  same  savings  provisions.  There  are  two  primary  differ- 
ences between  the  bills,  first  the  Senate  bill  assumed  lower  income 
eligibility  standards  in  the  child  nutrition  programs  resulting  in  825 
million  more  in  savings:  and.  second.  S.  2675  included  824  million 
more  savings  under  the  summer  food  program  by  eliminating  from 
sponsor  eligibility  private  non-profit  institutions  that  acquire  meals 
from  a  food  service  management  company  unless  they  serve  less  than 
2.000  children  daily  at  no  more  than  20  sites. 
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8.  Estimate  prepared  by :  Deborah  Kalcevic,  William  Hoagland. 

9.  Estimate  approved  by : 

James  L.  Blum, 
Assistant  Director  for  Budget  Analysis. 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

NATIONAL  SCHOOL  LUNCH  ACT 

sf»  j{c  ijs  *ft  5fc  sfc 


SUMMER  FOOD  SERVICE  PROGRAM  FOR  CHILDREN 


Sec.  13.  (a)(1)  *  *  * 

******* 

(b) (1)  *  *  * 

(2)  [Any]  Except  during  -fiscal  year  1981,  any  service  institution 
shall  be  permitted  to  serve  up  to  three  meals  per  day  of  operation  if  at 
least  one  of  the  three  meals  is  a  meal  supplement,  and  any  service 
institution  that  is  a  camp  shall  be  permitted  to  serve  up  to  four  meals 
per  day  of  operation,  if  the  service  institution  has  the  administrative 
capability,  and  the  food  preparation  and  food  holding  capabilities 
(where  applicable),  to  manage  more  than  one  meal  service  per  day, 
and  if  the  service  period  of  different  meals  does  not  coincide  or  over- 
lap. Such  meals  may  include  a  breakfast,  a  lunch,  a  supper,  and  meal 
supplements. 


CHILD  CARE  FOOD  PROGRAM 


Sec.  17(a)  The  Secretary  may  carry  out  a  program  to  assist  States 
through  grants-in-aid  and  other  means  to  initiate,  maintain,  and  ex- 
pand nonprofit  food  service  programs  for  children  in  institutions  pro- 
viding child  care.  For  purposes  of  this  section,  the  term  "institution" 
means  any  public  or  private  nonprofit  organization  providing  non- 
residential child  care,  including,  but  not  limited  to,  child  care  centers, 
settlement  houses,  recreational  centers,  Head  Start  centers,  and  insti- 
tutions providing  child  care  facilities  for  handicapped  children/  and 
such  term  shall  also  mean  any  other  private  organization  providing 
nonresidential  day  care  services  for  which  it  receives  compensation 
from  amounts  granted  to  the  States  under  title  XX  of  the  Social 
Security  Act.  In  addition,  the  term  "institution"  shall  include  pro- 
grams developed  to  provide  day  care  outside  school  hours  for  school- 
children, and  public  or  nonprofit  private  organizations  that  sponsor 
family  or  group  day  care  homes.  The  Secretary  may  establish  separate 
guidelines  for  institutions  that  provide  care* to  school  children  out- 
side of  school  hours.  For  purposes  of  determining  eligibility — 

(b)  (1)  *  *  * 
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CHILD  NUTRITION  ACT  OF  1966 

9$C  5jC  jji  5jt  $Z  3j»  3f* 

FOOD  SERVICE  EQUIPMENT  ASSISTANCE 

Sec.  5.  (a)  There  is  hereby  authorized  to  be  appropriated  for  the 
fiscal  year  ending  [June  30,  1975,  not  to  exceed  $40,000,000]  Septem- 
ber 30,  1980,  not  to  exceed  $20,000,000,  for  the  -fiscal  year  ending 
September  30, 1981,  not  to  exceed  $15,000,000,  and  for  each  succeeding 
fiscal  year,  not  to  exceed  $75,000,000  to  enable  the  Secretary  to  for- 
mulate and  carry  out  a  program  to  assist  the  States  through  grant-in- 
aid  and  other  means  to  supply  schools  drawing  attendance  from  areas 
in  which  poor  economic  conditions  exist  with  equipment,  other  than 
land  or  buildings,  for  the  storage,  preparation,  transportation,  and 
serving  of  food  to  enable  such  schools  to  establish,  maintain,  and 
expand  school  food  service  programs.  In  the  case  of  a  nonprofit  pri- 
vate school,  such  equipment  shall  be  for  use  of  such  school  principally 
in  connection  with  child  feeding  programs  authorized  in  this  Act  and 
in  the  National  School  Lunch  Act,  as  amended. 

NUTRITION  EDUCATION  AND  TRAINING 

Sec.  19.  (a)  *  *  * 

APPROPRIATIONS  AUTHORIZED 

(j)(i)  *  *  * 

(2)  For  the  fiscal  year  beginning  October  1,  1979,  there  is  hereby 
authorized  to  be  appropriated  for  grants  to  each  State  for  the  conduct 
of  nutrition  education  and  information  programs,  an  amount  equal 
to  the  higher  of  (A)  50  cents  for  each  child  enrolled  in  schools  or  in 
institutions  within  each  State,  or  (B)  $75,000  for  each  State.  For  the 
■fiscal  year  beginning  October  1, 1980,  there  is  authorized  to  be  appro- 
priated for  the  grants  referred  to  in  the  preceding  sentence  not  more 
than  $15,000,000.  Grants  to  each  State  from  such  appropriations  shall 
be  based  on  a  rate  of  50  cents  for  each  child  enrolled  in  schools  or  in 
institutions  within  such  State,  except  that  no  State  shall  receive  an 
amount  less  than  $75,000  for  that  year.  If  funds  appropriated  for  such 
year  are  insufficient  to  pay  the  amount  to  which  each  State  is  entitled 
under  the  preceding  sentence,  the  amount  of  such  grant  shall  be  ratably 
reduced  to  the  extent  necessary  so  that  the  total  of  such  amounts  paid 
does  not  exceed  the  amount  of  appropriated  funds.  If  additional  funds 
become  available  for  making  such  payments,  such  amounts  shall  be 
increased  on  the  same  basis  as  they  were  reduced. 

******* 

Individual  Views 

I  have  some  concerns  regarding  the  outcome  of  the  budget  recon- 
ciliation decisions  reached  by  the  Committee  on  Education  and  Labor. 
As  you  know,  we  were  directed  to  produce  over  $500  million  in  savings 
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in  the  child  nutrition  programs.  As  the  Ranking  Minority  Member  of 
the  Subcommittee  on  Elementary,  Secondary  and  Vocational  Educa- 
tion which  has  jurisdiction  over  these  programs,  I  approached  the  dif- 
ficult reconciliation  task  with  great  care.  I  directed  staff  to  provide 
me  with  a  detailed  analysis  of  the  impact  of  the  budget  cuts  on  the 
individual  child  feeding  programs.  My  objective  was  to  seek  spending 
cuts  which  would  have  had  the  least  impact  on  actual  program  funds — 
those  dollars  providing  food  for  those  most  in  need.  The  package 
I  offered  would  not  have  reduced  the  eligibility  criteria  for  those  stu- 
dents receiving  free  and  reduced  priced  school  meals — the  students 
from  the  neediest  families.  However,  in  order  to  achieve  the  required 
savings,  I  had  to  propose  an  alternative  cut.  The  aspect  of  my  "sav- 
ings package"  which  doomed  its  acceptance  was  a  proposed  federal 
savings  in  the  administrative  costs  of  the  Special  Supplemental  Feed- 
ing Program  for  Women,  Infants,  and  Children  (the  WIC  program). 
My  proposal,  based  on  a  similiar  provision  in  the  Food  Stamp  Pro- 
gram, would  have  required  the  states  to  share  (50/50)  the  administra- 
tive costs  of  the  program  with  the  Federal  Government  (states  are 
currently  entitled  to  20  percent  of  the  program  funds  for  administra- 
tive expenses;  my  proposal  would  have  cut  that  entitlement  in  half). 

I  was  disappointed  that  my  colleagues  on  the  Education  and  Labor 
Committee  chose  to  cut  program  money  used  to  feed  children  in- 
stead of  requiring  the  states  to  contribute  a  fair  share  for  the  admin- 
istration of  one  program.  My  package  would  have  had  the  least  im- 
pact on  the  "program"  funds.  However,  the  "sacrosanct"  status  of  the 
WIC  program  in  our  Committee  proved  to  be  too  great  an  obstacle — 
even  though  my  proposal  would  not  have  reduced  the  actual  Federal 
dollars  flowing  into  that  program. 

I  would  also  like  to  point  out  that  this  Committee  failed  to  take 
action  on  another  proposal  which  would  have  produced  savings  at 
all  levels — Federal,  state  and  local.  Our  Committee  narrowly  rejected 
H.R.  6841,  a  bill  introduced  by  Representative  William  Ford,  which 
I  cosponsored,  to  improve  the  commodity  distribution  system  in  the 
school  food  programs.  This  proposal  would  allow  administrative  flexi- 
bility in  removing  surplus  agricultural  commodities,  but  at  the  same 
time  simplify  the  Federal  and  state  commodity  distribution  system. 
Federal  savings  from  this  proposal  are  conservatively  estimated  at  $20 
million  in  fiscal  year  1982.  At  the  state  and  local  levels  savings  would 
be  in  excess  of  $132  million  nationwide.  Although  this  proposal  would 
not  result  in  fiscal  year  1981  savings  and,  therefore,  would  not  impact 
savings  required  under  the  reconciliation  provisions  of  the  First  Con- 
current Budget  Resolution,  in  this  time  of  fiscal  austerity  we  should 
never  pass  up  an  opportunity  to  make  Federal  programs  lean  and 
efficient. 

I  also  find  it  distressing  that  my  colleagues  did  not  seek  to  find  more 
savings  in  the  Guaranteed  Student  Loan  program.  Recent  Congres- 
sional Budget  Office  data  indicates  that  Congressional  action  in  1978 
to  completely  remove  the  income  ceiling  for  eligibility  for  the  in- 
school  interest  subsidy  now  costs  the  taxpayers  $60  million.  Should 
we  continue  to  subsidize,  through  the  Guaranteed  Student  Loan  pro- 
gram, upper  income  families,  while  at  the  same  time  reducing  the 
benefits  for  free  and  reduced  priced  meals  for  those  elementary  and 
secondary  school  students  who  are  in  greater  need  ? 
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For  the  benefit  of  the  Budget  Committee,  I  have  enclosed  an  out- 
line of  my  proposal  offered  in  full  Committee. 

Bill  Goodling, 
Member  of  Congress, 

Child  nutrition  budget  reconciliation  option 

Savings 
(millions) 

1.  Reduction  in  sec.  4  reimbursement   $51 

Reduce  by  1.5  cents  the  federal  cash  reimbursement  (currently  18 
cents)  for  each  school  lunch  served  to  a  child  not  eligible  for  a  free  or 
reduced-price  lunch.  The  reduction  would  not  apply  to  school  districts 
where  more  than  60  percent  of  the  students  got  free  or  reduced-price 
lunches.  The  Administration  recommended  a  5  cents  per  lunch  reduc- 
tion for  the  paying  students. 

2.  Annualize  inflation  adjustments   75 

Require  annual,  rather  than  semiannual,  inflation  adjustments  in 
the  federal  payments  for  lunches  served  by  schools. 

3.  Reduce  commodity  assistance   135 

Reduce  by  3  cents  the  value  of  commodities  (currently  16  cents) 
provided  by  the  federal  government  for  each  lunch  served  by  schools. 

4.  Limit  summer  feeding  sponsors   45 

Limit  sponsorship  of  summer  feeding  programs  by  private,  non- 
profit sponsors  who  purchase  their  food  from  commercial  vendors 
to  those  serving  no  more  than  1,500  children  at  no  more  than  15 
feeding  sites  and  limit  the  number  of  meals  that  can  be  served  at  most 
sites  to  lunch.  The  Administration  recommended  a  similar  limita- 
tion. 

5.  Reduce  child  care  reimbursement   6 

Reduce  by  3  cents  the  federal  cash  reimbursement  for  snacks  in  the 
child  care  food  program. 

6.  Reduce  child  care  equipment  assistance  .   2 

Reduce  the  $6  million  available  annually  for  equipment  assistance 
for  the  child  care  food  program  to  $4  million. 

7.  WIC  administrative  cost  sharing   90 

Provide  for  a  50/50  Federal-'State  cost  sharing  in  the  WIC  program 
as  is  currently  being  done  in  the  food  stamp  program. 

8  Eliminate  milk  duplication   90 

Provide  eligible  school  children  with  y2  pint  of  milk  if  they  do  not 
participate  in  either  School  Breakfast  or  Lunch  Programs  or  for 
those  who  carry  their  own  lunches  or  for  children  who  are  in  school 
for  y2  day  sessions.  Eliminates  duplication  of  current  Special  Milk 
Program  and  School  Breakfast-Lunch  Program. 

9.  Exclude  Job  Corps  centers   15 

Specifically  excludes  Job  Corps  Centers  from  participation  in  the 
school  lunch  program. 

Total  savings   509 

Federal  Employees'  Compensation  Act — Subtitle  B 

Committee  Action 

The  Committee  on  Education  and  Labor  met  in  open  legislative 
session  on  June  26,  1980,  to  consider  legislative  changes  to  comply 
with  Section  3(a)  (2)  of  House  Concurrent  Resolution  307,  the  First 
Concurrent  Resolution  on  the  Budget  for  Fiscal  Year  1981. 

The  Committee  adopted  a  legislative  proposal  to  provide  that  cost- 
of-living  adjustments  for  compensation  under  the  Federal  Employees' 
Compensation  Act,  as  amended,  be  made  annually. 

The  Congressional  Budget  Office  estimate  provided  to  the  Com- 
mittee indicates  that  this  proposal  will  result  in  savings  of  $33  million 
in  fiscal  year  1981. 
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EXPLANATION  OF  LEGISLATIVE  RECORD 

The  Federal  Employees'  Compensation  Act  (FECA)  was  enacted 
in  1916  to  provide  compensation  benefits  for  Federal  employees  in- 
jured or  killed  performing  their  duties.  Under  the  FECA,  a  worker 
becomes  eligible  for  compensation  for  one  of  two  reasons — a  traumatic 
injury  (a  broken  bone,  a  strain,  a  bruise,  etc.)  or  an  occupational 
disease  (asbestosis,  hearing  loss  from  noise,  etc.).  Benefits  provided 
under  the  FECA  include:  (1)  medical,  surgical  and  hospital  treat- 
ment required  by  the  injury;  (2)  assistance  in  obtaining  medical,  em- 
ployment, and  vocational  rehabilitation  services;  (3)  compensation 
for  temporary  or  permanent  disability  caused  by  the  injury;  and  (4) 
schedule  awards  for  permanent  impairments  to  certain  body  mem- 
bers and  organs.  Also,  if  death  results  from  an  injury  sustained  in  the 
performance  of  duty,  the  FECA  provides  for  reasonable  funeral  ex- 
penses and  compensation  to  surviving  dependents. 

Cost-of-living  increases  were  provided  to  FECA  compensation 
claimants  by  the  1966  amendments  to  the  Act.  It  provides  that  if  a 
claimant  has  been  receiving  compensation  for  more  than  one  year, 
compensation  shall  be  increased  whenever  the  Consumer  Price  Index 
rises  at  least  3  percent  for  3  consecutive  months  over  the  index  of  the 
latest  base  month.  The  escalator  provision  applies  to  both  disability 
and  death  benefits.  The  increase  is  calculated  on  the  basis  of  the  high- 
est level  during  the  3  months.  During  recent  years,  cost-of-living 
calculations  have  been  required  twice  a  year  and  even  three  times  a 
year. 

The  legislative  change  adopted  by  the  Committee  would  provide 
annual  FECA  cost-of-living  adjustments.  It  must  be  emphasized  that 
the  recommendation  in  no  way  impairs  Federal  employees'  right  to 
cost-of-living  adjustments  under  FECA. 

It  should  be  noted  that  the  proposal  was  originally  suggested  sev- 
eral months  ago  by  the  Administration.  In  a  letter  dated  April  9, 
1980,  (Executive  Communication  No.  4020),  to  the  House  of  Eep- 
resentatives,  the  Secretary  of  Labor  stated  that  the  provision  of  an- 
nual FECA  cost-of-living  adjustment  would  put  FECA — 

on  the  same  timetable  being  proposed  by  the  Administra- 
tion for  the  Federal  civilian  and  military  retirement  systems 
as  part  of  the  President's  budget  revisions  for  fiscal  year 
1981.  Other  Federal  programs  now  adjusted  semiannually 
would  also  be  shifted  to  an  annual  basis  under  the  Adminis- 
tration's revised  proposals. 

The  Secretary  also  stated  that — 

The  recommended  change  in  the  FECA  system  would  also 
reduce  the  program  workload,  since  the  present  procedure, 
requiring  multiple  adjustments  for  the  nearly  43,000  em- 
ployees on  the  rolls,  is  a  time  consuming  operation. 

The  Committee's  action  responds  both  to  the  recommendations  of 
the  Administration  and  to  the  directive  under  the  First  Concurrent 
Resolution  of  the  Budget  for  Fiscal  Year  1981  for  this  Committee  to 
make  legislative  changes  that  would  achieve  reductions  in  spending  in 
fiscal  year  1981. 
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/Section-by -Section 

Section  221  revises  the  current  method  of  computing  cost-of-living 
adjustments  under  FECA.  The  current  system  provides  for  adjust- 
ments when  the  Consumer  Price  Index  (CPI)  increases  by  at  least  3 
percent  over  the  last  "base  month"  and  maintains  that  level  for  3 
months.  Benefits  are  raised  by  the  percentage  increase  in  the  CPI 
from  the  base  month  to  the  highest  CPI  month  of  the  3  month  period. 
That  month  then  becomes  the  base  month  for  computing  the  next 
adjustment. 

Under  the  proposal,  increases  would  be  made  only  once  annually,  on 
March  1,  ensuring  regularity  of  adjustments.  The  increase  would  be 
the  change  from  one  December  CPI  to  the  next.  The  definition  of  "base 
month,"  which  is  no  longer  needed,  is  deleted  by  the  proposal. 

Section  222  provides  for  a  transitional  period  for  the  first  adjust- 
ment under  the  new  system.  The  last  adjustment  was  effective  on  April 
1,  1980.  Under  existing  law,  another  adjustment  is  estimated  to  be- 
come effective  on  September  1,  1980.  It  is  assumed  that  the  proposal 
will  be  enacted  prior  to  that  time,  so  that  the  next  adjustment  will 
occur  on  March  1,  1981,  instead  of  September  1,  1980,  and  will  be 
based  on  the  change  in  the  CPI  from  March  1980  to  December  1980. 

Cost  Estimate 

There  follows  the  cost  estimate,  with  which  the  Committee  agrees, 
dated  June  30,  1980,  prepared  by  the  Congressional  Budget  Office. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C.,  June  30, 1980. 

Hon.  Carl  D.  Perkins, 

Chairman,  Committee  on  Education  and  Labor,  U.S.  House  of  Rep- 
resentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  the  FECA  Budget  Reconciliation  Recom- 
mendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin, 

Director. 

Enclosure. 

Congressional  Budget  Office — Cost  Estimate 

1.  Bill  title :  Budget  Reconciliation  Recommendations  of  the  House 
Committee  on  Education  and  Labor :  FECA  Proposals. 

2.  Bill  status :  As  transmitted  by  the  House  Committee  on  Educa- 
tion and  Labor  to  the  House  Committee  on  the  Budget,  July  2,  1980. 

3.  Bill  purpose  :  To  bring  the  expenditures  authorized  for  the  FECA 
program  by  the  House  Education  and  Labor  Committee  within  the 
target  for  the  Committee  established  by  the  First  Concurrent  Resolu- 
tion on  the  Budget  for  fiscal  year  1981. 
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4.  Cost  estimate:  This  bill  amends  the  Federal  Employees'  Com- 
pensation Act  (FECA)  to  revise  the  annual  cost-of-living  adjust- 
ment formula  that  is  applied  to  compute  disability  and  death  benefit 
payments.  Only  benefit  payments  which  have  been  in  effect  for  one 
year  or  more  prior  to  March  1  of  each  year  would  reflect  these  new 
formula  revisions. 

Under  current  law,  beneficiaries  receive  cost-of-living  adjustments 
whenever  the  Consumer  Price  Index  (CPI)  rises  at  least  3  percentage 
points  over  three  consecutive  months.  The  highest  index  occurring  in 
this  three  month  period  is  then  applied  to  the  last  payment  base 
month  to  compute  the  increased  payment  and  the  new  base  month 
level.  Because  of  the  rising  inflation  rates,  FECA  recipients  have 
been  receiving  CPI  increase  adjustments  two  or  three  times  per  year. 

Under  current  law,  the  next  CPI  adjustment  would  occur  on  Sep- 
tember 1,  1980.  Should  this  bill  be  enacted  prior  to  that  date,  the  next 
benefit  adjustment  instead  would  be  delayed  until  March  1.  1981  and 
would  be  based  upon  the  CPI  change  occurring  between  March  1. 
1980  and  December  1, 1980. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority  _ 

Estimated  outlays   

._.   -32.6 

  -32.6 

-48.1 
-48.1 

-115.8 
-86.5 

-117.7 
-74.4 

-135.4 
-57.5 

5.  Basis  of  estimate :  This  bill  regularizes  the  cost-of-living  adjust- 
ments for  benefit  payments  awarded  to  recipients  covered  under  the 
FECA  program.  CBO  estimates  that  such  regularization  will  result 
in  a  savings  of  $33  million  for  fiscal  year  1981  and  a  total  savings  of 
$300  million  for  fiscal  years  1981-1985." 

To  calculate  savings  under  the  proposed  bill,  this  cost  estimate  em- 
ploys projections  derived  from  a  Department  of  Labor  (DOL)  dis- 
aggregated econometric  model.  Specifically,  the  DOL  model  produced 
projections  through  fiscal  year  1985  of  the  number  of  employees 
affected  and  the  average  monthly  benefit  payments  under  current  law. 
By  totalling  monthly  payments  and  applying  OMB  March  19,  1980 
CPI  assumptions,  total  'benefit  payments,  as  defined  under  current  law, 
through  fiscal  year  1985  were  computed.  By  changing  the  CPI  assump- 
tions to  reflect  the  new  adjustment  formula,  benefit  payments,  as  de- 
fined under  the  proposed  bill,  were  computed.  The  difference  between 
the  two  totals  results  in  a  savings  of  $33  million  for  fiscal  year  1981 
and  a  total  savings  of  $300  million  for  the  fiscal  years  1981  through 
1985. 

Because  of  the  two  year  period  between  the  time  DOL  distributes 
benefit  payments  and  federal  agencies  reimburse  DOL  for  these  bene- 
fit payments,  fiscal  years  1983  through  1985  show  greater  budget  au- 
thority savings  than  fiscal  years  1981  and  1982. 

6.  Estimate  comparison :  This  estimate  concurs  with  projected  sav- 
ings as  computed  by  the  Department  of  Labor  and  as  stated  in  Secre- 
tary Kay  Marshall's  letter  to  Speaker  O'Neill,  dated  April  9, 1980. 
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7.  Previous  CBO  estimate:  None. 

8.  Estimate  prepared  by :  Renee  Masi. 

9.  Estimate  approved  by : 

James  L.  Blum, 

Assistant  Director  for  Budget  Analysis. 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  5,  UNITED  STATES  CODE 

PART  III— EMPLOYEES 

******* 

Subpart  G — Insurance  and  Annuities 
CHAPTER  81— COMPENSATION  FOR  WORK  INJURIES 

SUBCHAPTER  I— GENERALLY 

§8101.  Definitions 

For  the  purpose  of  this  subchapter — 
(2)  "empoyee"  means — *  *  * 

[(19)  "base  month"  means  the  month  of  July  1966  and  each 
later  month  which  is  used  as  a  basis  for  calculating  an  increase 
under  section  8146a  of  this  title ;  J 

[(20)]  (19)  "organ"  means  a  part  of  the  body  that  performs 
a  special  function,  and  for  purposes  of  this  subchapter  excludes 
the  brain,  heart,  and  back ;  and 

[(21)]  (20)  "United  States  medical  officers  and  hospitals"  in- 
cludes medical  officers  and  hospitals  of  the  Army,  Navy,  Air 
Force,  Veterans'  Administration,  and  United  States  Public 
Health  Service,  and  any  other  medical  officers  or  hospital  desig- 
nated as  a  United  States  medical  officer  or  hospital  by  the  Secre- 
tary of  Labor. 

§  8146a,  Cost-of-living  adjustment  of  compensation 

[(a)  Each  month  the  Secretary  of  Labor  shall  determine  the  per- 
cent change  in  the  price  index.  Effective  the  first  day  of  the  month 
which  begins  after  the  price  index  change  equals  a  rise  of  at  least  3 
percent  for  3  consecutive  months  over  the  price  index  for  the  latest 
base  month,  compensation  payable  on  account  of  disability  or  death 
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which  occurred  more  than  1  year  before  that  first  day  shall  be  increased 
by  the  percent  rise  in  the  price  index  (calculated  on  the  highest  level 
of  the  price  index  during  the  3  consecutive  months)  adjusted  to  the 
nearest  one-tenth  of  1  percent.] 

(a)  Compensation  payable  on  account  of  disability  death  which 
occurred  more  than  one  year  before  March  1  of  each  year  shall  be  an- 
nually increased  on  that  date  by  the  amount  determined  by  the  Sec- 
retary of  Labor  to  represent  the  percent  change  in  the  price  index 
published  for  December  of  the  preceding  year  over  the  price  index 
published  for  the  December  of  the  year  prior  to  the  preceding  year, 
adjusted  to  the  nearest  one-tenth  of  1  percent. 

******* 

Guaranteed  Student  Loan  Program — Subtitle  C 

Committee  Action 

Pursuant  to  reconciliation  instructions  contained  in  Section  3(a)  (2) 
of  House  Concurrent  Resolution  307,  "First  Concurrent  Resolution  on 
the  Budget,  Fiscal  Year  1981,"  and  pursuant  to  section  301(b)  (2)  of 
the  Budget  Act,  the  Committee  on  Education  and  Labor  met  on  J une 
26,  1980  and  by  voice  vote  ordered  reported  a  proposal  to  the  House 
Budget  Committee. 

The  First  Budget  Resolution  assigns  to  the  Education  and  Labor 
Committee  a  reconciliation  of  $850  million  in  budget  authority  and 
outlays.  The  House  Budget  Committee  document  Explanation  of  Con- 
ference Agreement  (Congressional  Record,  p.  H4297  if.)  says  that 
reconciliation  assumes  that  the  Education  and  Labor  Committee  will 
achieve  its  $850  million  in  savings  by  "savings  of  $350  million  . . .  from 
changes  in  the  guaranteed  student  loan  program"  and  "savings  .  .  . 
(of  $500  million)  from  reforms  to  the  child  nutrition  program  spon- 
sored by  the  administration  and  reforms  to  the  Federal  worker  com- 
pensation program." 

It  is  the  literal  requirement  of  the  First  Concurrent  Resolution  on 
the  Budget  that  the  spending  reductions  assigned  to  the  Education 
and  Labor  Committee  be  accomplished  entirely  by  legislative  changes 
in  "entitlement"  programs.  The  Guaranteed  Student  Loan  program, 
which  is  identified  by  the  House  Budget  Committee  as  the  target  for 
$350  million  in  spending  reductions,  has  most  of  its  expenditures  in  the 
form  of  entitlements.  It  is  also  the  only  entitlement  program  within 
the  jurisdiction  of  the  Subcommittee  on  Post  secondary  Education. 

The  projected  cost  of  the  Guaranteed  Student  Loan  Program  for 
fiscal  year  1981  (with  no  changes  in  current  law)  is  $1,690  billion.  This 
cost  includes  the  following  components : 

$1,309  billion — interest  subsidy  and  special  allowance  payments  on 
loans  made  in  fiscal  year  1980  and  before.  The  unpaid  balance 
on  loans  made  between  1965  and  1980  is  $11  billion. 
$233  million — payment  of  default  claims  on  loans  made  between 
1965  and  1980. 

$63  million — payment  of  death  and  disability  claims  on  loans 

made  between  1965  and  1980. 
$355  million — payment  of  interest  subsidy  and  special  allowance 

on  loans  made  in  1981. 
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The  terms  of  loans  made  in  the  past  ( 1965-1980)  may  not  be  changed 
since  the  law  provides  that  the  holder  of  a  loan  "shall  be  deemed  to  have 
a  contractual  right  as  against  the  United  States  to  receive"  the  in- 
terest subsidy  and  the  special  allowance.  (Section  428(a)  (3)  (A)  and 
Section 438 (b)  (3)  of  the  Higher  Education  Act  of  1965) .  In  addition, 
retroactively  changing  the  terms  of  outstanding  Guaranteed  Student 
Loans,  even  if  legally  possible,  would  drive  all  of  the  lenders  out  of 
the  program  not  only  for  fiscal  year  1981  but  also  in  making  loans 
for  the  coming  school  year  (i.e.  loans  made  between  now  and  October  1, 
1 980) .  The  Federal  Government  also  cannot  refuse  to  honor  claims  for 
default,  death  or  disability  for  loans  made  between  1965-1980.  Rela- 
tively small  spending  reductions  can  be  achieved  through  steps  to 
reduce  default  claims  in  fiscal  year  1981. 

Therefore,  the  total  required  saving  can  be  achieved  only  by  chang- 
ing the  terms  for  loans  to  be  made  in  fiscal  year  1981.  The  only  step 
that  can  be  taken  with  respect  to  loans  made  in  fiscal  year  1981  which 
achieves  the  required  saving  of  $350  million  is  simply  not  to  pay  any 
special  allowance  or  interest  subsidy  for  these  loans.  This  would  reduce 
spending  by  $355  million. 

The  consequence  of  this  action  would  be  that  Guaranteed  Student 
Loans  could  be  made  in  fiscal  j7ear  1981.  These  loans  would  be  guar- 
anteed against  default,  death  and  disability.  However,  the  maximum 
yield  to  the  lender  would  be  7  percent.  The  special  allowance,  which 
is  tied  to  the  Treasury  Bill  rate,  would  not  be  paid  to  lenders  on  any 
new  loans  made  in  fiscal  year  1981.  In  addition,  lenders  would  have  to 
begin  collecting  the  7  percent  interest  on  the  loans  from  students 
immediately  after  the  loan  is  made.  Interest  subsidy  payments  during 
in-school  or  deferment  periods  would  not  be  made  to  lenders  on  loans 
in  fiscal  year  1981. 

Clearly  very  few  lenders  would  make  very  few  Guaranteed  Student 
Loans  under  such  terms  in  fiscal  year  1981.  The  practical  effect  of  such 
a  course  of  action  would  be  that  during  fiscal  year  1981.  the  Guaranteed 
Student  Loan  program  would  be  suspended  and  approximately  2 
million  students  would  not  receive  $5  billion  in  Guaranteed  Student 
Loans. 

The  Committee  believes  that  the  consequences  of  mandating  a  spend- 
ing reduction  of  $350  million  in  the  Guaranteed  Student  Loan  program 
were  not  understood  by  those  who  made  this  decision.  The  Committee 
rejects  denying  the  availability  of  Guaranteed  Student  Loans  to  2 
million  students  in  fiscal  year  1981. 

Therefore  the  Committee  provides  instead  the  proposals  described 
below  to  achieve  spending  reductions.  Two  proposals  aim  at  reducing 
default  claims  in  fiscal  year  1981.  The  first  of  these  provides  for  re- 
porting student  loan  defaulters  to  credit  bureaus.  This  proposal  is 
included  in  H.R.  5192  as  passed  by  both  the  House  and  the  Senate. 
This  bill  reauthorizes  and  amends  the  programs  contained  in  the 
Higher  Education  Act  of  1965.  The  proposal  is  fully  described  in  the 
Committee  reports  accompanying  H.R.  5192  and  S.  1839.  The  second 
of  these  proposals  makes  the  current  mailing  addresses  of  student  loan 
defaulters  available  to  the  holders  of  student  loans  from  the  Internal 
Revenue  Service.  This  proposal  is  identical  to  H.R.  4155  as  passed  by 
the  House  on  June  17,  1980  and  is  more  fully  described  in  the  report 
accompanying  that  bill. 
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Two  proposals  aim  at  reducing  the  special  allowances  and  interest 
subsidies  paid  on  some  Guaranteed  Student  Loans  in  fiscal  year  1981. 
The  first  reduces  the  special  allowance  by  one-half  on  new  Guaranteed 
Student  Loans  made  with  the  proceeds  of  State  revenue  bonds.  Since 
State  bonds  are  exempt  from  Federal  taxation,  the  cost  of  these  funds 
is  significantly  lower  than  the  cost  of  the  funds  available  to  commer- 
cial lenders.  Since  the  special  allowance  is  designed  to  produce  an 
equitable  return  to  commercial  lenders  who  make  Guaranteed  Student 
Loans,  it  results  in  an  excessive  return  or  arbitrage  when  applied  to 
loans  made  with  the  proceeds  of  State  revenue  bonds.  This  issue  is 
thoroughly  analyzed  in  the  Congressional  Budget  Office  Background 
Paper,  State  Pro-fits  on  Tax-Exempt  Student  Loan  Bonds :  Analysis 
and  Options  (March  1980).  This  proposal  incorporates  one  of  the 
options  presented  in  this  background  paper,  and  it  is  also  more  thor- 
oughly explained  in  the  report  accompanying  S.  1839. 

The  second  proposal  aimed  at  reducing  the  special  allowance  and 
interest  subsidy  on  loans  made  in  fiscal  year  1981  relates  to  the  parent 
loan  program.  Both  the  House-  and  Senate-passed  versions  of  H.R. 
5192  create  a  new  parent  loan  program  in  the  Guar  anted  Student  Loan 
program.  The  reports  accompanying  H.R.  5192  and  S.  1839  fully  de- 
scribe this  program.  One  of  its  key  features  is  that  Guaranteed  Student 
Loans  made  to  parents  will  be  significantly  less  subsidized  than  loans 
made  to  students.  The  Committee  proposal  modifies  the  parent  loan 
program  contained  in  the  House-  and  Senate-passed  versions  of  H.R. 
5192  to  require  that  parents  exhaust  their  full  borrowing  eligibility 
($3,000  per  year  child  in  postsecondary  education)  to  replace  both  ex- 
pected family  contribution  and  unmet  student  need  before  the  student 
would  be  eligible  to  borrow  under  the  program.  This  proposal  has  the 
effect  of  requiring  maximum  use  of  the  less  subsidized  parent  loan  be- 
fore the  more  subsidized  regular  Guaranteed  Student  Loan  can  be 
used.  The  savings  achieved  through  this  proposal  result  both  from  a 
reduction  in  loan  volume  because  only  less  attractive  loans  will  be 
available  to  many  borrowers  and  from  the  fact  that  many  loans  will 
be  less  subsidized. 

This  proposal  has  the  theoretically  desirable  effect  of  forcing  par- 
ents to  borrow  the  expected  family  contribution,  if  that  contribution 
is  to  be  met  through  borrowing.  It  has  the  undesirable  effect  of  forcing 
parents  to  borrow  both  the  expected  family  contribution  and  the  stu- 
dent's unmet  need  up  to  the  limit  of  the  parent's  eligibility.  This  oc- 
curs because  lenders  have  no  means  to  distinguish  under  current  law 
between  expected  family  contribution  and  unmet  need  in  determining 
loan  eligibility.  This  proposal  has  the  further  undesirable  effect  of 
precluding  students  from  borrowing  either  to  replace  the  unmet  family 
contribution  or  their  own  unmet  need  if  the  parent  has  refused  both 
to  borrow  under  the  parent  loan  program  and  to  meet  these  costs  from 
other  sources.  Under  current  law  students  can  borrow  under  the  pro- 
gram both  to  replace  expected  family  contribution  or  their  own  unmet 
need  up  to  the  limit  of  their  eligibility. 

The  Committee  proposal  also  suspends  for  fiscal  year  1981  the  au- 
thorization to  pay  an  administrative  cost  allowance  to  the  State  guar- 
anteed loan  agencies  under  section  428(f)  of  the  Higher  Education 
Act  of  1965.  This  proposal  will  have  the  undesirable  effect  of  severely 
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limiting  or  terminating  the  operations  of  State  guarantee  agencies, 
which  have  proven  themselves  to  be  a  very  effective  mechanism  for 
promoting  the  participation  of  lenders  and  for  curbing  student  loan 
defaults.  In  addition,  this  proposal  is  likely  to  have  its  severest  nega- 
tive consequences  on  new  state  guarantee  agencies  which  have  been 
established  as  a  result  of  the  encouragement  and  reforms  included  in 
the  Education  Amendments  of  1976. 

The  spending  reductions  associated  with  these  proposals  are  in- 
cluded in  the  Congressional  Budget  Office  cost  estimate  below. 

The  Committee  notes  that  the  First  Concurrent  Resolution  on  the 
Budget  contemplates  an  increase  of  $205  million  in  lending  under  the 
direct  loan  program.  The  Congressional  Budget  Office  estimates  that 
this  will  result  in  a  comparable  decrease  in  lending  under  the  Guaran- 
teed Student  Loan  program  and  a  reduction  in  spending  for  entitle- 
ments under  the  Guaranteed  Student  Loan  program  of  $17  million 
in  budget  authority  and  $14  million  in  outlays. 

The  Committee  further  notes  that  the  President's  proposed  budget 
revisions  for  fiscal  year  1980  contemplated  a  deferral  of  $140  million 
for  the  Basic  Educational  Opportunity  Grant  program.  It  is  clear  that 
through  congressional  action  on  appropriation  bills,  this  proposed  de- 
ferral will  become  a  permanent  rescission.  Because  this  program  is 
forward  funded,  this  action  will  result  in  a  spending  reduction  in  fiscal 
year  1981  of  $0  in  budget  authority  and  $125  million  in  outlays. 

Section-by -Section 

Section  231  provides  for  the  sharing  of  information  concerning 
student  borrowers  who  are  in  default  under  the  Guaranteed  Student 
Loan  program  with  credit  bureau  organizations. 

Section  232  provides  that  the  special  allowance  paid  to  holders  of 
loans  which  were  made  or  purchased  with  the  proceeds  of  tax-exempt 
bonds  shall  be  one-half  the  special  allowance  paid  to  other  holders  of 
Guaranteed  Student  Loans. 

Section  233  establishes  a  parent  loan  program  as  part  of  the  Guar- 
anteed Student  Loan  program  and  requires  that  parents  borrow  or 
provide  from  other  sources  an  amount  equal  to  their  maximum  eligi- 
bility under  the  parent  loan  program  before  their  dependent  students 
are  permitted  to  borrow  under  the  Guaranteed  Student  Loan  program. 

Section  234  permits  the  Secretary  of  the  Treasury  to  disclose  the 
mailing  address  of  any  taxpayer  who  has  defaulted  on  a  student  loan 
to  the  Secretary  of  Education  who  in  turn  may  make  this  information 
available  to  the  holders  of  such  loans. 

Section  235  suspends  for  one  year  the  administrative  cost  allowance 
of  the  State  student  loan  guarantee  agencies. 

Statement  of  Inflationary  Impact 

These  proposals,  in  the  Committee's  opinion,  will  have  no  impact 
on  the  inflation  rate. 

Cost  Estimate 

There  follows  the  CBO  cost  estimate  dated  J une  30  with  which  the 
Committee  agrees. 
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U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C.,  June  30, 1980. 

Hon.  Carl  D.  Perkins, 

Chairman,  Committee  on  Education  and  Labor, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  the  Higher  Education  Budget  Reconcilation 
Recommendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin, 

Director. 

Enclosure. 


Congressional  Budget  Office — Cost  Estimate 

1.  Bill  title :  Budget  Reconciliation  Recommendations  of  the  House 
Committee  on  Education  and  Labor:  Higher  Education  Programs. 

2.  Bill  status :  As  transmitted  by  the  House  Committee  on  Educa- 
tion and  Labor  to  the  House  Committee  on  the  Budget,  July  2,  1980. 

3.  Bill  purpose:  To  bring  the  expenditures  authorized  for  higher 
education  by  the  House  Education  and  Labor  Committee  within  the 
target  for  the  Committee  established  by  the  First  Concurrent  Resolu- 
tion on  the  Budget  for  fiscal  year  1981. 

4.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         198-         1984  1985 


-39 

-43 

-44 

-45 

-38 

-42 

-43 

-44 

-63 

-94 

-109 

-114 

-55 

-86 

-106 

-113 

Credit  Bureau  referral  system: 

Required  budget  authority   -28 

Outlays    __   -20 

Special  allowance  on  State  revenue  bonds: 

Required  budget  authority    -30 

Outlays     -23 

Parent  loan  program: 

Required  budget  authority    -134  

Outlays...   -103  -31    

State  agency  administrative  allowance: 

Required  budget  authority   -42  

Outlays   -32  -10   

Use  of  IRS  addresses: 

Required  budget  authority    -4         -5         -7         -9  -10 

Outlays   -3         -4         -6         -8  -9 


Bill  total: 

Required  budget  authority—.   -238       -107       -144       -162  -169 

Outlays   -181       -138       -134       -157  -166 


The  savings  resulting  from  this  bill  fall  in  budget  function  500. 

5.  Basis  of  estimate :  The  savings  provisions  of  this  bill  reduce  spend- 
ing in  the  guaranteed  student  loan  program  (GSLP).  Two  changes, 
mandated  borrowing  in  the  parent  loan  program  and  elimination  of 
the  state  agency  administrative  allowance  reduction,  are  effective  only 
through  fiscal  year  1981.  The  remaining  provisions  are  permanent  pro- 
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gram  changes.  Outlays  for  all  programs  reflect  current  spending  pat- 
terns. The  explanation  for  each  programmatic  change  is  detailed 
below. 

Credit  Bureau  Referral  System 

The  credit  bureau  referral  provision  was  included  in  H.R.  5192,  the 
Education  Amendments  of  1980,  as  passed  by  the  House.  The  CBO 
estimate  of  savings  was  included  in  the  cost  estimate  of  that  bill.  The 
credit  bureau  referral  system  was  projected  to  lower  the  default  rate 
by  one  percent. 

Special  Allowance  on  State  Revenue  Bonds 

The  bill  reduces  by  half  the  special  allowance  rate  on  new  loans  made 
with  state  revenue  bonds.  About  25  percent  of  the  new  loans  in  each 
year  were  assumed  to  be  made  from  state  bond  revenues. 

Parent  Loan  Program 

This  bill  creates  a  new  parent  loan  program  for  parents  of  depend- 
ent undergraduate  students.  Parents  of  these  students  will  be  required 
to  borrow  the  parents'  contribution  and  remaining  need  up  to  a  maxi- 
mum of  $3,000  before  the  student  is  eligible  to  borrow  under  the  in- 
school  interest-free  student  loan  program.  Parent  loans  will  bear  inter- 
est equal  to  the  Treasury  bill  rate  minus  one  percent.  Lenders  will 
receive  the  special  allowance  payments  for  these  loans. 

Since  parents  of  dependent  undergraduates  will  not  be  eligible  for 
the  highly  subsidized  loans,  their  participation  is  estimated  to  be  only 
half  that  of  the  current  GSLP  borrowers.  This  rate  is  similar  to  exist- 
ing parent  loan  programs.  Since  approximately  70  percent  of  under- 
graduates are  dependent  students,  projected  borrowing  for  these  stu- 
dents and  their  parents  is  expected  to  drop  by  $1.1  billion;  and  the 
total  guaranteed  loan  volume  is  projected  to  decline  from  $5.0  billion 
to  $2.6  billion. 

State  Agency  Administrative  Allowance 

This  bill  eliminates  for  one  year  the  one  percent  administrative 
allowance  state  agencies  receive  on  their  new  loan  volume. 

Use  of  IRS  Addresses 

This  bill  changes  the  IRS  code  to  allow  the  Internal  Revenue  Serv- 
ice to  give  to  the  Secretary  of  Education  the  current  addresses  of  stu- 
dent loan  defaulters.  This  provision  is  expected  to  increase  by  one  per- 
cent annual  collections  of  defaulted  loans. 

6.  Estimate  comparison :  None. 

7.  Previous  CBO  estimate :  None. 

8.  Estimate  prepared  by :  Deborah  Kalcevic. 

9.  Estimate  approved  by : 

James  L.  Blum, 

Assistant  Director  for  Budget  Analysis. 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman)  : 
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HIGHER  EDUCATION  ACT  OF  1965 

TITLE  IV— STUDENT  ASSISTANCE 

Part  B — Federal,  State,  and  Private  Programs  of  Low-Interest 
Insured  Loans  to  Students  in  Institutions  of  Higher  Educa- 
tion 

»i»  ^»  ■-    sjc  sjc  sjs  ,s|c  -  sjc 

eligibility  of  student  borrowers  and  terms  of  federally 
insured  student  loans 

Sec.  427.  (a)  A  loan  by  an  eligible  lender  shall  be  insurable  by  the 

Commissioner  under  the  provisions  of  this  part  only  if — 

*  *  * 

(2)  evidenced  by  a  note  or  other  written  agreement  which — 
(A)  *  *  * 

******* 

(H)  (i)  contains  a  notice  of  the  system  of  disclosure  of  in- 
formation concerning  such  loan  to  credit  bureau  organiza- 
tions under  section  430 (b)(2),  and  (ii)  provides  that  the 
lender  on  request  of  the  borroioer  ivill  provide  information  on 
the  repayment  status  of  the  note  to  such  organizations. 

L(H)1  {J)  the  funds  borrowed  by  a  student  are  disbursed 
by  check  payable  to  the  order  and  requiring  the  endorse- 
ment of  such  student,  and 

[(I)]  (K)  contains  such  other  terms  and  conditions,  con- 
sistent with  the  provisions  of  this  part  and  with  the  regu- 
lations issued  by  the  Commissioner  pursuant  to  this  part, 
as  may  be  agreed  upon  by  the  parties  to  such  loan,  includ- 
ing, if  agreed  upon,  a  provision  requiring  the  borrower  to 
pay  the  lender,  in  addition  to  principal  and  interest,  amounts 
equal  to  the  insurance  premiums  payable  by  the  lender  to 
the  Commissioner  with  respect  to  such  loan. 
******* 

federal  payments  to  reduce  student  interest  costs 
Sec.  428.  (a)(1)  *  *  * 

(f)(1)(A)  *  *  * 

(5)  N owithstanding  any  other  provision  of  this  subsection,  no 
payment  may  be  made  under  paragraph  (1)  or  (2)  of  this  subsection 
during  the  fiscal  year  beginning  October  1,  1980  and  ending  Septem- 
ber 30,  1981. 

******* 


65-219  0-80-3 
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LOANS  TO  PARENTS  OF  DEPENDENT  UNDERGRADUATE  STUDENTS 

Sec.  J$8B.  (a)  Parents  of  a  dependent  undergraduate  student  (as 
defined  by  regulations  by  the  Secretary)  shall  be  eligible  to  borrow 
funds  under  this  part  in  amounts  specified  in  subsection  (b),  and  un- 
less otherwise  specified  in  subsections  (c)  and  (d),  such  loans  shall 
have  the  same  terms,  conditions,  and  benefits  as  all  other  loans  made 
under  this  part. 

(b)  (1)  Subject  to  paragraphs  (2)  and  (3),  the  maxknum  amount 
parents  may  borrow  for  one  student  in  any  academic  year  or  its  equiva- 
lent (as  defined  by  regulation  by  the  Secretary)  is  $3,000. 

(2)  The  aggregate  insured  principal  amount  for  insured  loans  made 
to  parents  on  account  of  am  undergraduate  dependent  student  shall  not 
exceed  $15,000. 

(3)  No  loan  may  be  made  to  any  parents  or  student  under  this  part 
which  would  cause  their  combined  loans  for  any  academic  year  to  ex- 
ceed the  student's  estimated  cost  of  attendance  minus  such  student's 
estimated  financial  assistance  as  certified  by  the  eligible  institution 
under  section  428(a)  (2)  (A)  of  this  part.  The  annual  insurable  limit 
on  account  of  any  student  shall  not  be  deemed  to  be  exceeded  by  a  lime 
of  credit  under  which  actual  payments  to  the  borrower  will  not  be 
made  in  any  year  in  excess  of  the  annual  limit. 

(c)  (1) Repayment  of  principal  on  loans  made  under  this  section  may 
be  deferred  until  the  earliest  of — 

(A)  four  years  from  the  disbursement  date  of  the  first  loan 
made  for  the  educational  expenses  of  the  dependent  student  named 
in  the  parent's  loan  application; 

(B)  the  student's  anticipated  date  of  graduation  or  completion 
of  studies  estimated  at  the  time  of  the  application  for  a  loan; 

(G)  the  date  on  which  the  student  ceases  to  be  at  least  a  half 
time  student  at  an  eligible  institution;  or 

(D)  such  other  date  as  the  parent  may  request. 
Such  repayment  obligation  shall  not  be  further  delayed  because  of  any 
current  status  of  the  student,  but  nothing  in  this  section  shall  be  con- 
strued to  prohibit  a  lender  from  exercising  forbearance  for  the  benefit 
of  the  borrower. 

(2)  No  payments  to  reduce  interest  costs  shall  be  paid  pursuant  to 
section  428(a)  of  this  part  on  loans  made  pursuant  to  this  section. 

(3)  If  a  borrower  under  this  section  elects  to  begin  making  regular 
monthly  payments  of  principal  and  interest  at  a  date  later  than  sixty 
days  after  the  date  such  loan  is  disbursed  by  a  lender,  then  the  interest 
which  would  accrue  between  the  date  of  disbursement  and  a  date  thirty 
days  prior  to  the  due  date  of  the  first  payment  shall  be  calculated 
and  subtracted  from  the  proceeds  of  the  loan  before  the  balance  is  dis- 
bursed. If  such  repayment  begins  on  a  date  earlier  than  thirty  days 
prior  to  the  due  date  of  the  first  payment,  any  such  interest  so  retained 
by  the  lender  which  has  not  been  earned  shall  be  used  to  reduce  the 
principal  owing  on  the  loan. 

(4)  If  a  borrower  under  this  section  elects  to  begin  making  regular 
monthly  payments  of  principal  and  interest  at  a  date  not  later  than 
sixty  days  after  the  date  such  loan  is  disbursed  by  a  lender,  then  the 
interest  shall  be  7  per  centum  per  annum  on  the  unpaid  principal 
balance  of  the  loan. 
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(d)  Loans  made  under  this  section  shall  be  insured  by  the  Secretary 
in  a  State  only  if — 

(1)  the  State  is  not  served  by  an  agency  having  an  agreement 
with  the  Secretary  pursuant  to  section  428(b),  or 

(2)  an  agency  in  a  State  having  such  an  agreement  does  not  au- 
thorize loans  under  this  section  (A)  within  one  hundred  and 
twenty  days  after  the  effective  date  of  this  amendment,  or  (B) 
if  a  State  is  prohibited  from  authorizing  loans  under  this  section 
because  of  existing  State  law,  one  hundred  and  twenty  days  after 
the  adjournment  of  the  next  regular  session  of  the  State  legis- 
lature which  convenes  after  the  effective  date  of  this  amendment. 

******* 

DEFAULT  OF  STUDENT  UNDER  FEDERAL  LOAN  INSURANCE  PROGRAM 

Sec.  430.  (a)  *  *  * 

(b)  (i)  Upon  payment  of  the  amount  of  the  loss  pursuant  to  sub- 
section (a),  the  United  States  shall  be  subrogated  for  all  of  the 
rights  of  the  holder  of  the  obligation  upon  the  insured  loan  and 
shall  be  entitled  to  an  assignment  of  the  note  or  other  evidence  of 
the  insured  loan  by  the  insurance  beneficiary.  If  the  net  recovery 
made  by  the  Commissioner  on  a  loan  after  deduction  of  the  cost  of 
that  recovery  (including  reasonable  administrative  costs)  exceeds 
the  amount  of  the  loss,  the  excess  shall  be  paid  over  to  the  insured. 
The  Commissioner  may,  in  attempting  to  make  recovery  on  such 
loans,  contract  with  private  business  concerns,  State  student  loan 
insurance  agencies,  or  State  guaranty  agencies,  for  payment  for 
services  rendered  by  such  concerns  or  agencies  in  assisting  the 
Commissioner  in  making  such  recovery.  Any  contract  under  this 
subsection  entered  into  by  the  Commissioner  shall  provide  that  at- 
tempts to  make  recovery  on  such  loans  shall  be  fair  and  reason- 
able, and  do  not  involve  harassment,  intimidation,  false  or  mislead- 
ing representations,  or  unnecessary  communications  concerning  the 
existence  of  any  such  loan  to  persons  other  than  the  student 
borrower. 

(2)  (A)  For  the  purpose  of  promoting  responsible  repayment  of 
loans  covered  by  Federal  loan  insurance  or  guarantees  pursuant  to  this 
part,  the  Commissioner  shall  enter  into  cooperative  agreements  with 
credit  bureau  organizations  providing  for  the  exchange  of  information 
concerning  student  borrowers  in  accordance  with  the  requirements  of 
this  paragraph.  For  the  purpose  of  assisting  such  organizations  to 
comply  with  the  Fair  Credit  Reporting  Act,  such  agreements  may 
provide  for  timely  response  by  the  Commissioner  to  request  from  such 
organizations  for  responses  to  objections  raised  by  such  borrowers. 
Subject  to  the  requirements  of  subparagraph  (C),  agreements  shall 
provide  for  the  disclosure  by  the  Commissioner  to  such  organizations 
with  respect  to  any  loan  for  which  the  Commissioner  has  received  a 
notice  of  default  under  subsection  (a)  of  this  section  of — 

(i)  the  date  of  disbursement  and  the  amount  of  any  such  loan; 

(ii)  information  concerning  collection  of  any  such  loan,  includ- 
ing information  concerning  the  status  of  any  defaulted  loan  on 
which  the  Commissioner  has  made  a  payment  pursuant  to  sub- 
section {a)  of  this  section; 
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(Hi)  the  date  of  cancellation  of  the  note  upon  completion  of 
repayment  by  the  borrower  of  any  such  loan  or  repayment  by  the 
Commissioner  pursuant  to  section  1^37. 

(B)  Such  agreements  may  also  provide  for  the  disclosure  by  such 
organizations  to  the  Commissioner,  upon  receipt  from  the  Commis- 
sioner of  a  notice  under  subparagraph  (A)  (ii)  that  such  a  loan  is  in 
default,  of  information  concerning  the  borrower's  location  or  other 
information  which  may  assist  the  Commissioner  in  proceeding  to 
collection  of  the  defaulted  amount. 

(C)  Agreements  entered  into  pursuant  to  this  paragraph  shall  con- 
tain such  provisions  as  may  be  necessary  to  ensure  that — 

(i)  no  information  is  disclosed  by  the  Commissioner  unless  its 
accuracy  and  completeness  have  been  verified,  and  no  information 
stating  that  a  loan  is  in  default  is  disclosed  until  the  Commissioner 
has  made  a  reasonable  effort  to  collect  the  debt; 

(ii)  as  to  any  information  so  disclosed,  such  organizations  ivill 
be  promptly  notified  of,  and  will  promptly  record,  any  change 
submitted  by  the  Commissioner  with  respect  to  sueh  information, 
or  any  objections  by  the  borrower  with  respect  to  any  such  infor- 
mation, as  required  by  section  611  of  the  Fair  Credit  Reporting 
Act  (15U.S.C.168H); 

(Hi)  no  use  will  be  made  of  any  such  information  which  would 
result  in  the  use  of  collection  practices  with  respect  to  such  a 
borrower  that  are  not  fair  and  reasonable  or  that  involve  harrass- 
ment,  intimidation,  false  or  misleading  representations,  or  un- 
necessary communication  concerning  the  existence  of  sueh  loan  or 
concerning  any  such  information;  and 

(iv)  the  Commissioner  (I)  shall  not  disclose  any  such  informa- 
tion until  he  has  notified  the  borrower  that  such  information  will 
be  disclosed  to  credit  bureau  organizations  unless  the  borrower 
enters  into  repayment  of  his  loan,  but  (II)  shall*  if  the  borrower 
has  not  entered  into  repayment  within  a  reasonable  period  of  time, 
but  not  less  than  thirty  days,  from  the  date  such  notice  has  been 
sent  to  the  borrower,  disclose  the  information  required  by  this 
subsection. 

(D)  The  Commissioner  shall,  within  ninety  days  after  the  date  of 
enactment  of  this  paragraph,  take  such  steps  as  may  be  necessary  to 
establish  the  disclosure  of  information  described  in  subparagraph 
(A)(i)<  (ii).  and  (Hi)  as  a  routine  use  in  accordance  with  section 
552a(b)  (3)  of  title  5,  United  States  Code,  and  to  establish  a  system 
for  the  prompt  notification  of  any  borrower  of  any  disclosure  m-ade 
pursuant  to  this  paragraph. 

(c)  Nothing  in  this  section  or  in  this  part  shall  be  construed  to 
preclude  any  forbearance  for  the  benefit  of  the  student  borrower 
which  may  be  agreed  upon  by  the  parties  to  the  insured  loan  and 
approved  by  the  Commissioner,  or  to  preclude  forebearance  by  the 
Commissioner  in  the  enforcement  of  the  insured  obligation  after 
payment  on  that  insurance.  Any  forbearance  which  is  approved  by  the 
C commissioner  under  this  subsection  with  respect  to  the  repayment  of 
a  loan  shall  not  be  considered  as  indicating  that  a  holder  of  a  federally 
insured  loan  has  failed  to  exercise  reasonable  care  and  diligence  in 
the  collection  of  the  loan. 

*  *  *  .  #  *  *  * 
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LEGAL  POWERS  AND  RESPONSIBILITIES 

Sec.  432.  (a)  *  *  * 

(e) Notwithstanding  any  other  provision  of  law,  the  Commissioner 
may  provide  to  eligible  lenders,  and  to  any  State  or  any  nonprofit 
private  institution  or  organization  having  a  guaranty  agreement  under 
section  1$8  (c)(1),  any  information  with  respect  to  the  names  and 
addresses  of  borrowers  or  other  relevant  information  which  is  avail- 
able to  him,  from  whatever  source  such  information  may  be  derived. 

INTERNAL  REVENUE  CODE  OF  1954 
Subtitle  F — Procedure  and  Administration 
CHAPTER  61— INFORMATION  AND  RETURNS 

ifc  sjc  5j»  sfc  ijs  «Jc  sfc 

Subchapter  B — Miscellaneous  Provisions 

******* 

SEC.  6103.  CONFIDENTIALITY  AND  DISCLOSURE  OF  RETURNS  AND 
RETURN  INFORMATION 

(a)  General  Rule. —  *  *  * 

(m)  Disclosure  of  Taxpayer  Identity  Information. — 

(1)  Tax  refunds.  The  Secretary  may  disclose  taxpayer  iden- 
tity information  to  the  press  and  other  media  for  purposes  of 
notifying  persons  entitled  to  tax  refunds  when  the  Secretary, 
after  reasonable  effort  and  lapse  of  time,  has  been  unable  to 
locate  such  persons. 

(2)  Federal  claims.  Upon  written  request,  the  Secretary 
may  disclose  the  mailing  address  of  a  taxpayer  to  officers  and 
employees  of  an  agency  personally  and  directly  engaged  in,  and 
solely  for  their  use  in,  preparation  for  any  administrative  or 
judicial  proceeding  (or  investigation  which  may  result  in  such  a 
proceeding)  pertaining  to  the  collection  or  compromise  of  a 
Federal  claim  against  such  taxpayer  in  accordance  with  the 
provisions  of  section  3  of  the  Federal  Claims  Collection  Act  of 
1966. 

(3)  National  institute  for  occupational  safety  and 
health.  Upon  written  request,  the  Secretary  may  disclose  the 
mailing  address  of  taxpayers  to  officers  and  employees  of  the 
National  Institute  for  Occupational  Safety  and  Health  solely 
for  the  purpose  of  locating  individuals  who  are,  or  may  have 
been,  exposed  to  occupational  hazards  in  order  to  determine  the 
status  of  their  health  or  to  inform  them  of  the  possible  need  for 
medical  care  and  treatment. 
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[(4)  Individuals  who  have  defaulted  on  student  loans. — 
[(A)  In  general. — Upon  written  request  by  the  Com- 
missioner of  Education,  the  Secretary  may  disclose  the  mail- 
ing address  of  any  taxpayer  who  has  defaulted  on  a  loan 
made  from  the  student  loan  fund  established  under  part  E 
of  title  IV  of  the  Higher  Education  Act  of  1965  for  use 
only  for  purposes  of  locating  such  taxpayer  for  purposes 
of  collecting  such  loan. 

[(B)  Disclosure  to  institutions. — Any  mailing  address 
disclosed  under  subparagraph  (A)  may  be  disclosed  by  the 
Commissioner  of  Education  to  any  educational  institution 
with  which  he  has  an  agreement  under  part  E  of  title  IV 
of  the  Higher  Education  Act  of  1965  only  for  use  by  officers, 
employees  or  agents  of  such  institution  whose  duties  relate 
to  the  collection  of  student  loans  for  purposes  of  locating 
individuals  who  have  defaulted  on  student  loans  made  by 
such  institution  pursuant  to  such  agreement  for  purposes 
of  collecting  such  loans.] 
(4)  Individuals  who  have  defaulted  on  student  loans. — 

(A)  In  general. — Upon  written  request  by  the  Secretary 
of  Education,  the  Secretary  may  disclose  the  mailing  address 
of  any  taxpayer  who  has  defaulted  on  a  loan — 

(i)  made  under  part  B  or  E  of  title  IV  of  the  Higher 
Education  Act  of  1965,  or 

(ii)  made  pursuant  to  section  3(a)  (1)  of  the  Migra- 
tion and  Refugee  Assistance  Act  of  1962  to  a  student  at 
an  institution  of  higher  education, 

for  use  only  by  officers,  employees,  or  agents  of  the  Depart- 
ment of  Education  for  purposes  of  locating  such  taxpayer 
for  purposes  of  collecting  such  loan. 

(B)  Disclosure  to  educational  institutions,  etc. — Any 
mailing  address  disclosed  under  subparagraph  (A)  (i)  may 
be  disclosed  by  the  Secretary  of  Education  to — 

(i)  any  lender,  or  any  State  or  nonprofit  guarantee 
agency,  which  is  participating  under  part  B  of  title  IV 
of  the  Higher  Education  Act  of  1965,  or 

(ii)  any  educational  institution  with  which  the  Sec- 
retary of  Education  has  an  agreement  under  part  E  of 
title  IV  of  such  Act, 

for  use  only  by  officers,  employees,  or  agents  of  such  lender, 
guarantee  agency,  or  institution  whose  duties  relate  to  the 
collection  of  student  loans  for  purposes  of  locating  indi- 
viduals who  have  defaulted  on  student  loans  made  under 
such  loan  programs  for  purposes  of  collecting  such  loans. 

5f»  5{l  Sf»  »f»  Sjc  jj»  5j» 

CHAPTER  75— CRIMES,  OTHER  OFFENSES,  AND 
FORFEITURES 

Subchapter  A — Crimes 
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PART  I— GENERAL  PROVISIONS 

SEC.  7213.  UNAUTHORIZED  DISCLOSURE  OF  INFORMATION 

(a)  Returns  and  Return  Information. — 

(1)  Federal  employees  and  other  persons. — *  *  * 

(2)  State  and  other  employees. — [It  shall  be  unlawful  for 
any  officer,  employee,  or  agent,  or  former  officer,  employee,  or 
agent,  of  any  State  (as  denned  in  section  6103(b)  (5)),  any  local 
child  support  enforcement  agency,  or  any  educational  institution 
willfully  to  disclose  to  any  person,  except  as  authorized  in  this 
title,  any  return  or  return  information  (as  defined  in  section 
6103(b))  acquired  by  him  or  another  person  under  subsection 
(d)  (1),  (6)  or  (m)  (4)  (B)  of  section  6103  J  It  shall  be  unlawful 
for  any  person  {not  described  in  paragraph  (1) )  willfully  to  dis- 
close to  any  person,  except  as  authorized  in  this  title,  any  return 
or  return  information  (as  defined  in  section  6103(b) )  acquired  by 
him  or  another  person  under  subsection  (d),  (1)  (6),  or  (m)  (If,) 
of  section  €103.  Any  violation  of  this  paragraph  shall  be  a  felony 
punishable  upon  conviction  by  a  fine  in  any  amount  not  exceeding 
$5,000,  or  imprisonment  of  not  more  than  5  years,  or  both,  to- 
gether with  the  costs  of  prosecution,  and  if  such  offense  is  com- 
mitted by  any  officer  or  employee  of  the  United  States,  he  shall, 
in  addition  to  any  other  punishment,  be  dismissed  from  office  or 
discharged  from  employment  upon  conviction  for  such  offense. 

******* 


COMMITTEE  ON  INTERSTATE  AND 
FOREIGN  COMMERCE 


Title  III 

Foreword 

The  Congressional  Budget  Act  provides  for  the  adoption  by  May  15 
of  each  year  of  a  First  Concurrent  Budget  Resolution  setting  an  over- 
all budgetary  framework  within  which  the  Congress  will  operate  as  it 
considers  revenue  and  spending  legislation  for  the  upcoming  fiscal 
year.  The  revenue  and  spending  totals  in  the  First  Budget  Resolution 
are  not  binding  under  the  usual  rules  of  the  Budget  Act.  In  the  Fall  of 
each  year  a  binding  Second  Concurrent  Resolution  is  adopted  to  re- 
affirm or  revise  the  budgetary  totals  which  were  incorporated  in  the 
First  Budget  Resolution.  The  Congressional  Budget  Act  provides  for 
a  "reconciliation"  procedure  under  which  the  Second  Budget  Resolu- 
tion may  include  instructions  directing  specified  House  and  Senate 
committees  promptly  to  report  out  legislation  raising  revenues  or  re- 
ducing spending  in  programs  within  their  jurisdiction  by  specific 
amounts.  The  Congressional  Budget  Act  does  not  provide  for  a  recon- 
ciliation procedure  under  the  First  Budget  Resolution.  However,  the 
Act  does  permit  the  inclusion  in  that  Resolution  of  any  "procedure 
which  is  considered  appropriate  to  carry  out  the  purposes  of  this  Act." 

The  First  Concurrent  Budget  Resolution  for  fiscal  year  1981  (H. 
Con.  Res.  307)  includes  reconciliation  instructions  to  the  Committee  on 
Interstate  and  Foreign  Commerce.  The  Committee  is  requested  to 
recommend  "program  reductions  in  laws  within  its  jurisdiction  to  re- 
duce spending  for  fiscal  year  1981  by  $100,000,000  in  outlays"  and 
"changes  in  laws  within  its  jurisdiction  which  provide  spending  au- 
thority described  in  section  401  (c)(2)(C)  of  the  Budget  Act  to  reduce 
spending  for  fiscal  year  1981  by  $200  million  in  budget  authority  and 
$300  million  in  outlays".  The  first  of  these  requests  was  achieved  by  the 
enactment  of  Public  Law  94-254  earlier  in  this  Congress.  This  report 
includes  two  additional  changes  in  law  recommended  by  this  Commit- 
tee for  inclusion  in  the  overall  reconciliation  bill  to  be  reported  to  the 
House  by  the  Committee  on  the  Budget,  as  well  as  a  report  on  other 
cost  reduction  actions  taken  by  this  Committee. 

I.  Purpose  and  Background 

The  First  Concurrent  Budget  Resolution  for  fiscal  year  1981  (H. 
Con.  Res.  307)  includes  directions  to  the  Committee  on  Interstate  and 
Foreign  Commerce  to  report  recommendations  to  the  Budget  Com- 
mittee for  the  achievement  of  certain  spending  reductions  in  programs 
within  its  jurisdiction.  These  recommendations  will  be  incorporated 
by  the  Budget  Committee  into  a  "reconciliation"  bill  which  is  intended 
to  reduce  spending  and  raise  revenues  in  amounts  assumed  in  the 
First  Concurrent  Resolution. 
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This  report  contains  the  recommendations  of  the  Interstate  and 
Foreign  Commerce  Committee,  the  legislative  language  for  all  rec- 
ommendations which  has  not  already  been  enacted,  and  the  explana- 
tion of  the  Committee  of  its  intent  concerning  these  provisions. 

In  summary,  the  Committee  has  discharged  its  obligation  under 
the  Budget  Resolution  by  action  or  recommendations  in  the  following 
areas : 

(1)  adjustment  in  the  frequency  of  the  Amtrak  capital  grant 
transfer  requirement  (Public  Law  96-254,  signed  May  30,  1980; 
see  House  Conference  Report  No.  96-1041) ; 

(2)  changes  in  various  provisions  of  the  Medicaid  program 
(Title  XIX  of  the  Social  Security  Act) ; 

(3)  changes  in  various  benefit  and  taxing  provisions  of  the 
Railroad  Retirement  program. 

(4)  Reductions  in  authorization  levels  for  certain  energy 
programs. 

The  Committee  notes  that  it  had  previously  reported  an  amendment 
in  the  nature  of  a  substitute  for  H.R.  4000,  which  contains  provisions 
which  result  in  reductions  of  spending  in  the  Medicaid  program.  In- 
tegral to  that  legislation  are  numerous  other  provisions  affecting  gen- 
eral policy  and  spending  under  the  medicare  and  medicaid  programs. 
The  Committee  has  recommended  inclusion  in  the  Reconciliation  bill 
of  the  full  text  of  H.R.  4000,  amended  to  achieve  conformity  with  the 
recommendations  of  the  Ways  and  Means  Committee  and  to  reduce 
new  spending  to  the  levels  assumed  by  the  House  in  the  First  Con- 
current Budget  Resolution. 

As  is  indicated  by  the  extensive  and  successful  effort  the  Committee 
has  made  to  comply  with  the  reconciliation  provisions  of  the  First 
Budget  Resolution,  the  Committee  supports  the  Congressional  budget 
process  in  general  as  a  responsible  effort  to  hold  down  Federal  spend- 
ing. The  Committee  feels  also  that  some  form  of  reconciliation  process 
may  be  desirable  as  a  part  of  the  budget  process,  but  it  feels  strongly 
that  the  reconciliation  process  followed  in  the  instant  case  infringes 
upon  the  jurisdiction  and  procedures  of  Committees  of  the  House  and 
of  the  House  itself.  The  Committee  is  also  critical  of  the  procedures 
followed  by  the  Budget  Committee,  in  that  it  requested  this  Commit- 
tee to  take  actions,  but  failed  to  provide  the  information  and  guidance 
necessary  for  the  Committee  to  make  cogent  decisions,  and  also  that 
it  based  some  of  its  recommendations  upon  assumptions  that  the  Com- 
mittee found  later  to  be  substantially  inaccurate. 

Jurisdiction 

In  dealing  with  the  reconciliation  issue,  this  Committee  was  faced 
with  two  significant  issues  involving  jurisdiction.  The  first  involved 
the  Hazardous  Waste  Containment  Act  of  1980,  the  second  the 
Medicare-Medicaid  amendments  contained  in  H.R.  3990  and  H.R.  4000. 

In  regard  to  the  former,  the  Committee  reported  H.R.  7020,  the 
Hazardous  Waste  Containment  Act  of  1980,  to  the  House  on  May  16, 
1980.  This  legislation  would  amend  the  Solid  Waste  Disposal  Act  to 
(1)  provide  authorities  to  the  Administrator  of  the  Environmental 
Protection  Agency  to  respond  to  releases  from  inactive  and  certain 
other  hazardous  waste  disposal  sites  which  endanger  public  health 
and  the  environment;  (2)  establish  a  Hazardous  Waste  Response 
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Fund  for  appropriate  response  actions,  to  be  financed  through  a  system 
of  industry-based  fees  and  Federal  appropriations;  and  (3)  establish 
a  Federal  cause  of  action  in  strict  liability  to  enable  the  Administrator 
promptly  to  recover  costs  incurred  in  undertaking  such  response 
actions  from  persons  liable  for  such  costs. 

Following  completion  of  consideration  of  H.R.  7020  by  the  Com- 
mittee on  Interstate  and  Foreign  Commerce,  the  bill  was  sequentially 
referred  to  the  Committee  on  Ways  and  Means  until  June  20,  1980, 
for  consideration  of  the  revenue  aspects  of  the  legislation.  On  that 
date,  the  Committee  on  Ways  and  Means  reported  H.R.  7020,  with 
an  amendment  in  the  form  of  a  new  title,  to  the  House. 

On  June  25,  1980,  the  Committee  on  Ways  and  Means  ordered 
reported  to  the  House  H.R.  7652,  its  reconciliation  recommendations. 
Included  in  H.R.  7652  are  provisions  virtually  identical  to  the  amend- 
ment to  H.R.  7020  as  adopted  by  the  Committee  on  Ways  and  Means. 

The  substance  of  the  amendment  to  H.R.  7020  adopted  by  the  Com- 
mittee on  Ways  and  Means  is  inextricably  related  to  the  other  provi- 
sions of  the  bill.  Indeed,  the  Committee  on  Interstate  and  Foreign 
Commerce,  to  whom  the  introduced  bill  (which  would  impose  sub- 
stantial industry  fees  and  hence  has  revenue  implications)  was  solely 
referred  and  which  has  primary  jurisdiction  over  this  legislation, 
reported  H.R.  7020  with  provisions  that  would  be  substantially  modi- 
fied by  the  amendment  adopted  by  the  Committee  on  Ways  and  Means. 
Enactment  of  the  substance  of  this  amendment  into  law  through  the 
reconciliation  process  prior  to  enactment  of  H.R.  7020  could  result  in 
establishment  of  a  naked  Trust  Fund  receiving  monies  without  either 
the  underlying  purposes  of  the  Fund,  or  any  legal  authority  for 
expenditures  from  the  Fund,  having  been  established  in  law.  More- 
over, the  reconciliation  recommendations  of  the  Committee  on  Ways 
and  Means  include  authorizations  of  appropriations  reported  by  the 
Committee  on  Interstate  and  Foreign  Commerce  and  are  keyed  to 
non-revenue  provisions  of  H.R.  7020.  These  matters  are  within  the 
sole  jurisdiction  of  the  Committee  on  Interstate  and  Foreign  Com- 
merce. Clearly,  piecemeal  legislation  that  would  produce  such  results 
was  never  contemplated  under  the  Budget  Act  and  would  set  an 
undesirable  precedent. 

A  similar  situation  arises  in  connection  with  the  medicare  and  medi- 
caid amendments  which  were  originally  reported  by  both  the  Ways 
and  Means  Committee  and  the  Committee1  on  Interstate  and  Foreign 
Commerce  as  H.R.  3990  and  H.R.  4000.  While  there  was  substantial 
similarity  in  the  amendments  reported  by  each  Committee,  there  were 
also  numerous  differences.  In  order  to  respond  to  the  reconciliation 
requirements,  both  Committees  included  the  provisions  of  H.R.  4000 
in  their  recommendations.  Informal  negotiations  were  undertaken  to 
eliminate  the  differences  between  the  Committees'  versions ;  however, 
necessarily  the  compromises  were  not  satisfactory  to  all  concerned. 
Further,  because  of  the  absence  of  Medicaid  savings  provisions  in 
H.R.  3990,  the  Commerce  Committee  was  precluded  from  including 
H.R.  3990  in  its  reconciliation  package,  and  was  forced  to  rely  on  the 
accommodations  the  Ways  and  Means  Committee  voluntarily  incor- 
porated into  its  recommendations  to  take  into  account  the'  version  of 
H.R.  3990  which  the  Commerce  Committee  had  reported.  Again,  the 
concerns  of  all  members  of  the  Committee  were  not  satisfied  in  this 
process. 
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The  Committee  On  Interstate  and  Foreign  Commerce  is  concerned 
that  legislating  in  this  fashion  in  an  attempt  to  comply  with  recon- 
ciliation directives  may  subvert  the  legislative  process.  If  the  above 
described  portions  of  the  reconciliation  recommendations  of  the  Com- 
mittee on  Ways  and  Means  are  brought  before  the  full  House  under  the 
procedure  envisaged  in  the  reconciliation  process,  the  House  will  be 
summarily  deprived  of  an  opportunity  openly  and  fully  to  consider 
the  views  of  all  Committees  with  jurisdiction  in  two  very  important 
areas.  Instead,  for  all  practical  purposes,  the  House  will  be  forced 
to  consider,  in  a  precipitous,  piecemeal  and  ill-advised  fashion,  legis- 
lation that  should  properly  be  brought  before  it  in  a  comprehensive, 
integrated  fashion  with  procedures  which  allow  the  House  to  settle 
areas  of  policy  differences. 

At  the  time  of  its  action  on  the  reconciliation  motion,  the  Committee 
was  unaware  of  the  action  of  the  Committee  on  Ways  and  Means  re- 
garding H.R.  7020  and,  therefore,  took  no  action.  It  was  aware'  of  the 
problem  regarding  the  Medicare  and  Medicaid  amendments  (H.R. 
3990  and  H.R.  4000)  and  directed  that  a  letter  be  sent  to  the  Com- 
mittee on  Rules,  requesting  an  opportunity  for  amendments  to  be  in 
order  concerning  these  areas  of  difference'  when  the  Reconciliation 
bill  is  considered.  It  is  the  intent  of  the  Committee  to  file  a  similar 
letter  regarding  H.R.  7020. 

Information  and  guidance 

One  very  troublesome  issue  is  the  adequacy  of  the  information  and 
guidance  available  to  Committees  upon  which  to  base  reconciliation 
recommendations.  The  following  exchange  of  correspondence  between 
the  Chairman  of  this  Committee  and  the  Chairman  of  the  Committee 
on  the  Budget  underscores  this  problem. 

House  or  Representatives, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  June  6,  1980. 

Hon.  Robert  N.  Giamo, 
Chairman,  Committee  on  the  Budget, 
A2H  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  am  writing  to  request  further  information 
regarding  the  premises  upon  which  your  Committee  based  its  recom- 
mendations regarding  reconciliation  in  House  Concurrent  Resolution 
307  and  further  explanation  of  the  procedures  your  Committee  pro- 
poses to  have  followed  by  authorizing  Committees  in  trying  to  achieve 
reconciliation. 

As  you  are  aware,  this  Committee  has  already  met  its  first  recon- 
ciliation goal  by  reducing  fiscal  year  1981  outlays  by  $100  million 
through  the  enactment  of  Public  Law  96-254. 

As  for  the  remaining  reduction  of  $200  million  in  budget  authority 
and  $300  million  in  outlays,  House  Concurrent  Resolution  307  ex- 
plicitly states  that  this  must  be  achieved  by  reducing  spending  author- 
ity by  changes  in  laws  described  in  Section  401(c)(2)(C)  of  the 
Budget  Act,  i.e.,  entitlement  programs.  For  all  practical  purposes  for 
this  Committee,  this  would  mean  deep  cuts  in  railroad  retirement  and 
in  health  programs,  particularly  medicaid,  and  thus  would  require 
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this  Committee  to  impose  the  burden  of  achieving  reconciliation  upon 
those  in  our  society  who  are  already  bearing  the  major  burdens  of 
inflation,  persons  living  on  fixed  incomes,  the  poor  and  the  elderly. 
From  discussions  with  members  of  your  staff  we  understand  that  this 
was  not  the  precise  intent  of  your  Committee,  but  resulted  in  part  from 
the  assumption  that  a  $100  million  reduction  would  be  achieved  by  the 
enactment  of  the  Hospital  Cost  Containment  Act  (H.R.  2626) ,  an  Ad- 
ministration proposal  decisively  rejected  by  the  Members  early  in  this 
Congress. 

Your  staff  has  also  indicated  that  despite  the  explicit  requirement 
in  House  Concurrent  Resolution  307,  your  Committee  would  be  in- 
clined to  accept  "genuine"  reductions  achieved  by  reducing  authoriza- 
tions. The  difficulty  arises  in  trying  to  determine  what  is  a  "genuine" 
reduction  since  both  appropriations  and  outlays,  which  are  not  under 
the  control  of  this  Committee,  are  frequently  lower  than  the  authoriza- 
tions. There  are  only  two  ways  this  Committee  can  attempt  to  achieve 
such  reductions: 

(1)  by  reducing  authorizations  for  funds  authorized  and  ap- 
propriated in  a  previous  year,  but  not  as  yet  expended,  and 

(2)  by  reducing  current  authorizations  below  subsequent 
appropriations. 

In  either  case,  we  lack  the  specific  information — as  to  unexpended 
funds  or  prospective  appropriations — upon  which  to  make  judgments. 

I  presume  that  in  order  to  arrive  at  a  realistic  overall  budget  figure, 
your  Committee  must  have  made  specific  assumptions  regarding  in- 
dividual appropriations.  If  so,  I  respectfully  request  that  in  order  to 
enable  this  Committee  to  make  its  decisions  regarding  reconciliation  in 
a  timely  manner  and  pursuant  to  Rule  X  (e)  (2)  of  the  House,  you  make 
available  to  this  Committee,  at  the  earliest  possible  date,  the  assump- 
tions regarding  appropriation  and  outlays  for  fiscal  year  1981  for 
specific  programs  authorized  under  this  Committee's  jurisdiction.  I 
request  also  that  you  inform  this  Committee  whether  and  how  these 
assumptions  may  be  utilized  in  determining  whether  and  to  what 
extent  a  reduction  in  a  specific  authorization  will  achieve  a  "genuine" 
reduction  in  spending. 

Should  such  information  not  be  available,  I  request  that  you  inform 
this  Committee  precisely  what  test  may  be  applied  to  determine 
whether  a  reduction  in  authorization  will  result  in  reduction  of  out- 
lays. 

I  appreciate  your  cooperation. 
Sincerely, 

Harley  O.  Staggers,  Chairman. 


U.S.  House  or  Representatives, 

Committee  or  the  Budget, 
Washington,  B.C.,  June  20, 1980. 

Hon.  Harley  O.  Staggers, 

U.S.  House  of  Representatives,  Rayburn  House  Office  Building, 
Washington,  D.C. 
Dear  Harley  :  This  is  in  response  to  your  letter  requesting  infor- 
mation on  the  assumptions  that  were  used  in  determining  the  Inter- 
state and   Foreign   Commerce   Committee   reconciliation  targets 


44 


included  in  House  Concurrent  Resolution  307,  the  First  Budget 
Resolution  for  Fiscal  Year  1981. 

As  you  state,  the  resolution  assumes  that  total  savings  of  $200  mil- 
lion in  budget  authority  and  $400  million  in  outlays  would  be  achieved 
through  changes  in  laws  within  the  jurisdiction  of  the  Interstate  and 
Foreign  Commerce  Committee.  Specifically,  the  reconciliation  direc- 
tive to  your  Committee  approved  by  the  Congress  on  June  12,  1980, 
states:  "The  House  Committee  on  Interstate  and  Foreign  Commerce 
shall  recommend  (A)  program  reductions  in  laws  within  its  jurisdic- 
tion to  reduce  spending  for  fiscal  year  1981  by  $100,000,000  in  outlays ; 
and  (B)  changes  in  laws  within  its  jurisdiction  which  provide  spend- 
ing authority  described  in  section  401  (c)  (2)  (C)  of  the  Budget  Act  to 
reduce  spending  for  fiscal  year  1981  by  $200,000,000  in  budget  au- 
thority and  $300,000,000  in  outlays ;" 

Your  understanding  is  correct  that  recent  enactment  of  Public  Law 
96-254,  the  Passenger  Railroad  Rebuilding  Act,  will  achieve  the  $100 
million  reduction  in  outlays  referred  to  in  clause  (A)  of  the  para- 
graph quoted  above. 

Clause  (B)  of  the  above  section  specifies  that  reductions  in  spending 
of  $200  million  in  budget  authority  and  $300  million  in  outlays  shall 
be  achieved  through  changes  in  laws  which  provide  spending  au- 
thority. The  term  "spending  authority"  is  defined  in  Section  401(c) 
(2)  (C)  of  the  Budget  Act  as :  "  .  .  .  authority  (whether  temporary  or 
permanent)  ...  to  make  payments  (including  loans  and  grants)  .  .  . 
to  any  person  or  government  if,  under  the  provisions  of  the  law  con- 
taining such  authority,  the  United  States  is  obligated  to  make  such 
payments  to  persons  or  governments  who  meet  the  requirements  estab- 
lished by  such  law." 

Programs,  establishing  spending  authority  are  popularly  referred 
to  as  "entitlement  programs." 

In  developing  the  agreement  on  the  First  Budget  Resolution  for 
Fiscal  Year  1981,  the  House  and  Senate  Conferees  decided  not  to  rec- 
ommend specific  legislative  proposals  to  achieve  the  savings  in  the 
reconciliation  directives.  However,  as  the  quotation  from  the  Budget 
Act  indicates,  it  was  intended  that  the  savings  be  achieved  through 
changes  in  entitlement  programs. 

Your  letter  asks  whether  the  Interstate  and  Foreign  Commerce 
Committee  reductions  may  be  achieved  through  changes  in  programs 
which  create  authorizations  for  appropriations.  In  most  instances  this 
will  not  be  possible  to  verify.  The  allowance  established  in  the  Reso- 
lution for  the  Appropriations  Committee  are  aggregated.  For  fiscal 
year  1981,  the  aggregate  totals  allocated  to  the  Appropriations  Com- 
mittee in  the  Resolution  are  $420.3  billion  in  budget  authority  and 
$374.5  billion  in  outlays.  The  determination  of  specific  funding  levels 
for  individual  programs  is  left  to  the  discretion  of  that  Committee. 
Therefore,  it  is  extremely  questionable  whether  a  change  in  an  author- 
ization for  a  specific  program  will  have  a  comparable  impact  on  the 
level  of  total  spending  resulting  from  the  appropriations  process. 

The  key  test  in  determining  whether  a  Committee  has  complied 
with  the  reconciliation  directive  is  whether  the  change  in  law  proposed 
by  the  Committee  results  in  a  reduction  in  Federal  spending.  In  other 
words,  does  the  change  result  in  "genuine"  reductions  in  spending? 
While  the  Budget  Committee  will  be  expected  to  provide  its  assess- 


45 


ment  of  the  recommendations  submitted  by  the  House  Committees, 
the  final  judgment  on  whether  a  committee  has  complied  with  the 
reconciliation  directives  of  House  Concurrent  Resolution  307  will  be 
that  of  the  House  of  Representatives. 

In  developing  the  First  Budget  Resolution  for  fiscal  year  1981,  the 
House  Budget  Committee  recognized  that  reducing  Government 
spending  in  many  areas  would  be  very  difficult.  At  the  same  time  the 
full  leadership  of  the  House  and  Senate  and  in  approving  House  Con- 
current Resolution  307,  both  Houses,  took  the  position  that  this  is  a 
vital  need.  I  enlist  your  continued  support  in  this  effort. 

I  hope  that  this  letter  has  helped  to  clarify  the  reconciliation  process 
as  it  affects  your  committee.  Please  let  me  know  if  I  may  be  of  further 
assistance. 

Sincerely  yours, 

Robert  N.  Giaimo,  Chairman. 

By  failing  to  provide  the  Chairman  of  this  Committee  with  the 
information  or  guidance  he  requested,  the  Committee  on  the  Budget 
made  it  impossible  for  this  Committee  to  determine  what,  in  fact, 
would  be  "genuine"  reductions  and  thus  deprived  this  Committee  of 
the  option  of  selecting  areas  for  reduction  other  than  entitlement 
programs.  Despite  its  statements  to  the  contrary,  this  had  the  effect 
of  having  the  Committee  on  the  Budget  dictate  to  this  Committee 
the  program  areas  to  be  cut  under  the  current  reconciliation  process. 

Finally,  the  Committee  was  concerned  over  the  inaccuracy  of  as- 
sumptions made  by  the  Committee  on  the  Budget  in  recommending 
reductions.  In  one  case,  the  Committee  estimated  that  a  savings  of 
$70.2  million  would  be  achieved  by  changes  in  the  railroad  retirement 
system.  Upon  that  assumption  the  Committee  on  the  Budget  recom- 
mended a  reduction  of  $100  million  (under  its  procedure  of  round- 
ing out  all  figures  over  $50  million  to  $100  million).  In  fact,  after 
enactment  of  the  recommendation  of  the  Committee  on  the  Budget, 
it  turned  out  that  due  to  an  error  in  computation,  the  reduction  in 
savings  would  be  only  $35.8  million  or  almost  50  percent  of  the  Com- 
mittee on  the  Budget's  estimate. 

In  another  instance,  the  Committee  on  the  Budget  estimated  reduc- 
tions in  spending  of  $100  million  to  result  from  enactment  of  section 
208  of  Public  Law  96-254.  Subsequently  and  after  this  Committee 
had  adopted  its  reconciliation  motion,  it  was  discovered  that  the  re- 
duction in  spending  would  be  $155  million,  or  more  than  50  percent 
greater  than  the  Committee  on  the  Budget's  estimate.  (Under  the 
rounding  off  procedure  this  should  be  treated  as  $200  million,  substan- 
tially increasing  the  effect  of  the  error  on  the  part  of  the  Committee 
on  the  Budget.)  Lacking  accurate  information  or  guidance  from  the 
Committee  on  the  Budget,  this  Committee  at  no  point  in  the  reconcilia- 
tion process  could  be  certain  whether  it  was  reducing  spending  by  too 
much  or  too  little,  a  very  unsatisfactory  approach  to  orderly  control  of 
the  budget. 

This  Committee  strongly  recommends  that  the  Committee  on  the 
Budget  and  the  House  address  these  problems  and  attempt  to  shape 
a  reconciliation  procedure  that  protects  the  jurisdiction  and  pre- 
rogatives of  the  House  and  its  Committees  and  provides  an  orderly 
mechanism  for  reducing  spending. 
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II.  Savings  Resulting  From  Changes  in  Amtrak  Capital  Grant 
Transfer  Requirement 

A.  General  Discussion 

Under  Section  3(a)(3)(A)  of  the  First  Budget  Resolution  the 
Committee  was  to  reduce  spending  authority  by  $100  million.  The 
Committee  has  complied  with  this  mandate  through  the  enactment 
of  Section  208  of  Public  Law  96-254. 

Section  208  provides  that  Amtrak  may  no  longer  draw  down  its 
full  capital  appreciation  in  the  year  appropriated,  and  use  the  un- 
expended portion  of  these  funds  to  reduce  the  loan  balance  with  the 
Federal  Financial  Bank,  thus  lowering  its  interest  payments. 

The  Congressional  Budget  Office  has  determined  that  this  change 
will  yield  an  outlay  savings  of  $155  million  rather  than  $100  million 
the  Budget  Committee  suggested.  The  failure  of  the  Budget  Commit- 
tee to  accurately  project  the  savings  from  this  change  has  caused  the 
Committee  considerable  inconvenience  and  difficulty  and  may  have  re- 
sulted in  unnecessary  reductions  in  other  areas. 

B.  Report  from  the  Congressional  Budget  Office 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  June  27, 1980. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  At  the  request  of  the  Committee  staff,  the 
Congressional  Budget  Office  has  estimated  the  outlay  savings  result- 
ing from  section  208  of  Public  Law  96-254.  This  section  repealed  sec- 
tion 601(b)  (3)  of  the  Rail  Passenger  Service  Act  of  1970  which  had 
provided  special  treatment  for  Amtrak's  capital  grants  program. 

Amtrak  in  the  past  was  able  to  draw  down  its  full  capital  appropria- 
tion in  the  year  appropriated,  even  though  most  of  the  funds  are 
often  not  needed  for  delivered  equipment  until  two  years  or  more  after 
appropriation.  Amtrak  had  used  the  unexpended  portion  of  its  full 
capital  appropriation  to  reduce  the  outstanding  loan  balance  with  the 
Federal  Financing  Bank  and  thus  to  lower  its  interest  payments.  Sec- 
tion 208  ends  this  practice,  and  allows  Amtrak  to  receive  capital  funds 
only  when  acquisitions  are  made. 

The  Transportation  Subcommittee  of  the  House  Appropriations 
Committee  recently  provided  a  total  of  $886.9  million  for  Amtrak  for 
fical  year  1981.  Of  this  amount,  $183  million  is  for  the  capital  acquisi- 
tion program.  CBO  estimates  that  if  the  $183  million  is  appropriated, 
approximately  $28  million  will  be  spent  in  fiscal  year  1981.  Without 
enactment  of  Public  Law  96-254,  the  total  $183  million  would  have 
been  expended.  Therefore,  the  1981  outlay  savings  attributed  to  Sec- 
tion 208  of  Public  Law  96-254  is  approximately  $155  million. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Alice  M.  Rtvlin,  Director. 
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III.  Changes  in  the  Medicaid  and  Medicare  Programs 

(Note. — A  substantial  number  of  the  recommendations  of  the  Committee  on 
Interstate  and  Foreign  Commerce  concerning  provisions  affecting  the  Medicare 
and  Medicaid  programs  are  identical  to  provisions  recommended  by  the  Com- 
mittee on  Ways  and  Means.  In  the  Reconciliation  bill,  only  one  set  of  the  identi- 
cal provisions  is  included ;  these  amendments  are  found  in  the  bill  in  Title  VIII, 
the  Ways  and  Means  section,  numbered  Sections  842  through  868.  In  determin- 
ing 'the  provision  of  the  bill  which  is  referenced  in  the  descriptive  language 
appearing  below,  540  should  be  added  to  each  section  number  appearing  in  the 
Commerce  discussion  (i.e.,  Section  302  of  the  Commerce  version  refers  to  Section 
842  of  the  bill ;  Section  310  of  the  Commerce  version  refers  to  Section  850  of  the 
bill,  and  so  on ) .  Beginning  with  Section  331  of  the  Commerce  recommendations, 
relating  solely  to  the  Medicaid  program,  the  section  references  will  be  correct, 
and  will  parallel  the  section  number  contained  in  the  bill. ) 

A.  General  Discussion  of  the  Committee  Recommendations 

SHORT  TITLE    (SECTION  301) 

This  section  provides  that  these  amendments  may  be  cited  as  the 
"Medicare  and  Medicaid  Amendments  of  1980." 

EXPANDED  MEMBERSHIP  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS    (SECTION   3  02) 

The  section  authorizes  each  professional  standards  review  organiza- 
tion (PSRO)  to  offer  membership,  at  its  own  option,  to  nonphysician 
health  professionals  who  hold  independent  hospital  admitting 
privileges. 

Under  present  law,  membership  in  a  professional  standards  review 
organization  is  limited  to  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  the  organization's 
area.  However,  the  provision  of  health  care  services  furnished  in  a  hos- 
pital setting  may  involve  orders  by  independent  health  professionals 
other  than  physicians;  for  example,  dentists  and  podiatrists.  Since 
such  health  professionals  hold  hospital  admitting  privileges  in  many 
jurisdictions  and  order  services  for  which  payment  may  be  made  under 
medicare  and  medicaid,  the  Committee  believes  it  would  be  appropriate 
to  provide  the  opportunity — consistent  with  established  professional 
relationships  in  each  community — for  such  professionals  to  participate 
in  the  evaluation  of  these  services  as  members  of  the  PSRO.  It  is  ex- 
pected that  such  membership,  where  the  invitation  is  extended  by  the 
PSRO,  would  be  made  available  under  the  same  general  conditions 
now  applicable  to  doctors  of  medicine  or  osteopathy.  And  the  same 
requirements  would  apply;  no  independent  health  professional  would 
review  services  that  he  or  she  delivered,  for  example.  Addditionalty 
the  bill  retains  the  requirement  of  existing  law  that  only  doctors  of 
medicine  or  osteopathy  may  make  final  determinations  with  respect  to 
the  services  performed  by  other  M.D.'s  or  D.O.'s. 

The  Committee  believes  that  inclusion  of  consumer  representatives 
on  the  boards  of  local  PSRO's  should  be  left  to  the  option  of  each  or- 
ganization. Many  PSRO's  have  already,  on  a  voluntary  basis,  in- 
vited consumer  representatives  to  sit  on  their  boards.  The  Committee 
believes  that  such  voluntary  actions  should  be  encouraged. 
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REGISTERED  NURSE  AND  DENTIST  MEMBERSHIP  ON  STATEWIDE  COUNCIL 
ADVISORY   GROUP    (SECTION  303) 

The  section  provides  that  at  least  one  registered  professional  nurse 
and  one  dentist  would  have  to  be  included  in  the  membership  of  the 
advisory  group  to  each  Statewide  Professional  Standards  Review 
Council. 

Under  present  law,  the  advisory  group  to  a  Statewide  Council  must 
be  composed  of  representatives  of  health  care  practitioners  (other  than 
physicians)  and  health  care  institutions.  In  recognition  of  the  impact 
the  nursing  and  dental  professions  have  on  the  delivery  and  quality  of 
care,  the  Committee  believes  it  is  desirable  to  require  each  Statewide 
Council  advisory  group  to  include,  in  addition  to  representatives  of 
other  appropriate  professional  disciplines,  at  least  one  registered  pro- 
fessional nurse  and  one  dentist. 

NONPHYSICIAN  MEMBERSHIP  ON  NATIONAL  PROFESSIONAL  STANDARDS 
REVIEW  COUNCIL    (SECTION  304) 

Under  the  section,  the  membership  of  the  National  Professional 
Standards  Review  Council  would  be  expanded  to  include  a  dentist,  a 
registered  professional  nurse,  and  one  other  nonphysician  health 
professional. 

Under  present  law,  membership  on  the  National  Council,  which  ad- 
vises the  Secretary  on  policy  and  administrative  matters  relating  to  the 
PSRO  program,  is  limited  to  doctors  of  medicine  and  osteopathy.  The 
Committee  believes,  however,  that  since  the  National  Council  is  re- 
sponsible for  providing  policy  and  administrative  advice  on  all  serv- 
ices covered  under  medicare  and  medicaid,  including  services  furnished 
by  nonphysician  health  professionals,  such  a  limitation  on  member- 
ship detracts  from  the  effective  performance  of  the  Council's  function. 
Providing  for  the  membership  of  representatives  of  the  nursing,  den- 
tal and  other  health  care  professions  would  enhance  the  exchange  of 
professional  judgments  on  standards  and  utilization  of  services  among 
these  disciplines. 

The  Committee  expects  that  the  Secretary,  in  selecting  the  member 
to  represent  the  several  nonphysician  health  disciplines,  will  develop 
a  selection  process  that  will  assure  both  the  equitable  rotation  of  the 
position  among  the  recognized  scientific  health  care  disciplines  and  the 
selection  of  a  representative  of  recognized  standing  and  distinction  in 
his  or  her  chosen  scientific  field. 

EFFICIENCY  IN  DELEGATED  REVIEW    (SECTION  305) 

The  section  provides  for  PSRO's  to  delegate  their  review  functions 
to  utilization  review  committees  of  hospitals,  but  only  when  the  util- 
ization committee  demonstrates  its  capacity  to  carry  out  the  required 
activities  effectively,  efficiently,  and  in  timely  fashion. 

Under  present  law,  PSRO's  consider  only  effectiveness  and  timeli- 
ness of  review  in  making  delegation  decisions.  The  Committee  is  con- 
cerned that,  although  hospital  utilization  review  committees  may  be 
able  to  demonstrate  effectiveness  and  timeliness,  they  may  not  in  all 
cases  be  able  to  undertake  these  review  activities  as  economically  (on 
a  cost  per  review  basis)  as  the  PSRO  serving  that  hospital's  area. 
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Where  this  is  the  case,  the  Committee  intends  that  the  PSRO  under- 
take the  review  activities.  Accordingly,  the  Committee  has  added 
"efficiently"  to  the  standards  that  a  hospital  utilization  review  commit- 
tee must  meet  in  order  to  continue  to  conduct  delegated  reviews. 

When  the  PSRO  law  was  enacted,  PSRO's  were  not  responsible  for 
delegated  hospital  review  budgets.  Currently,  however,  PSRO's  are 
limited  in  how  much  they  can  spend  on  review  and  PSRO's  must 
negotiate  review  budgets  with  delegated  hospitals.  Although  PSRO's 
have  been  negotiating  lower  unit  cost  rates  with  hospitals,  based  on 
hospital  financial  reports  fiscal  intermediaries  can  reimburse  hospitals 
at  higher  rates  than  those  negotiated.  Delegated  hospitals  therefore 
have  little  incentive  to  hold  their  expenditures  to  the  negotiated  level. 
The  only  option  available  to  PSRO's  interested  in  withdrawing  dele- 
gation to  control  costs  is  to  demonstrate  that  the  delegated  review  had 
been  ineffective. 

The  Committee  supports  measures  to  control  PSRO  review  costs 
and  feels  that  it  is  necessary  to  consider  the  cost  of  review  in  making 
decisions  about  delegation.  This  will  enable  medicare  and  medicaid  to 
achieve  the  most  efficient  conduct  of  effective  review. 

REQUIRED  ACTIVITIES  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

(SECTION  306) 

The  section  provides  that,  in  order  to  obtain  full  designation,  a 
conditionally  designated  PSRO  must,  at  a  minimum,  satisfactorily 
conduct  reviews  of  routine  inpatient  health  care  services  provided  to 
medicare  or  medicaid  beneficiaries  by  or  in  hospitals  in  its  area.  The 
section  eliminates  the  requirement  of  current  law  that  a  PSRO  must 
review  long-term  care  services  in  order  to  be  fully  designated  and 
must,  if  capable,  review  ambulatory  care  services  within  two  years  of 
becoming  fully  designated.  In  addition,  the  section  directs  the  Secre- 
tary to  establish  a  program  for  the  evaluation  of  the  cost-effectivenss 
of  review  of  particular  health  care  services  by  PSRO's,  and  to  require 
PSRO's  to  conduct  review  of  additional  health  care  services  (except 
as  part  of  the  evaluation  program)  only  where  such  review  has  been 
found  to  be  cost-effective  or  yields  other  significant  benefits.  Finally, 
the  section  authorizes  the  Secretary  to  designate  another  qualified 
PSRO  to  conduct  reviews  of  particular  services  not  yet  being  per- 
formed by  designated  PSRO's. 

Under  present  law  each  PSRO  is  required  to  assume  review  respon- 
sibility for  care  (including  physicians'  services)  delivered  by  or  in  all 
types  of  institutions  within  four  years  of  receiving  conditional  desig- 
nation. The  law  further  permits  an  extension  for  two  additional  years 
of  a  conditionally  designated  PSRO's  trial  period  if  failure  to  imple- 
ment reviews  in  all  types  of  institutions  is  due  to  causes  beyond  the 
PSRO's  control.  Within  two  years  of  receiving  full  designation,  how- 
ever, the  Secretary  must  require  those  PSRO's  with  the  capability  to 
review  ambulatory  care  services  to  assume  this  responsibility. 

The  Committee  generally  favors  the  expansion  of  PSRO  review 
activities  into  areas  other  than  routine  inpatient  hospital  services.  The 
Committee  recognizes,  however,  that  the  expansion  contemplated  by 
current  law  would  be  premature  in  the  absence  of  evidence  that 
expanded  review  would  be  cost-effective  or  would  offer  other  signifi- 
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cant  benefits.  Accordingly,  the  section  requires  the  Secretary  to  estab- 
lish an  evaluation  program  to  determine  whether  long  term,  ambu- 
latory and  ancillary  care  reviews  are  cost-effective.  In  designing  the 
evaluation  program,  the  Secretary  is  directed  to  ensure  that  a  statis- 
tically valid  method  is  used  to  choose  which  PSRO's  will  and  will 
not  be  required  to  implement  the  particular  type  of  review  being  eval- 
uated. Any  statistically  valid  method  should  have  at  least  the  follow- 
ing characteristics: 
— The  creation  of  an  "experimental"  group  of  PSRO's  that  imple- 
ment the  new  review  activity,  and  a  "control"  group  of  PSRO's 
that  do  not  implement  the  new  activity ; 
— The  selection  of  the  experimental  and  control  groups  in  such  a 
way  as  to  maximize  the  similarity  between  the  two  groups  in 
the  period  before  the  experimental  group  implements  the  new 
activity;  and 

— The  section  of  the  experimental  and  control  groups  in  a  way 
which  permits  a  comparison  that  is,  in  the  statistical  sense, 
unbiased. 

The  Committee  recognizes  that  studying  the  utilization  of  health 
care  services  is  a  very  complex  undertaking  and  it  is  often  difficult 
to  make  definitive  determinations  regarding  cause  and  effect  in  this 
area.  The  Committee  further  recognizes  that  it  will  be  difficult  to  de- 
sign a  statistically  valid  study  because  of  the  many  factors  which  can 
affect  utilization  and  quality  practices  and  any  resulting  changes  in 
these  practices.  The  Committee,  however,  encourages  the  Secretary  to 
control  for  as  many  extraneous  factors  as  possible  in  studying 
PSRO  impact  in  the  long  term  and  ambulatory  care  settings  and  on 
ancillary  services.  The  Committee  further  recognizes  that  studies  re- 
ported in  the  professional  literature,  or  other  evaluations,  may  also 
be  used  in  determining  whether  review  of  particular  health  services 
is  cost-effective  or  yields  other  significant  benefits  if  such  studies  or 
evaluations  are  of  comparable  reliability  to  the  studies  required  under 
the  evaluation  program. 

These  new  requirements  reflect  the  concern  of  the  Committee  that 
the  effectiveness  of  PSRO  review  activities  must  be  demonstrated 
more  persuasively  than  has  been  possible  in  the  past.  Evaluations  car- 
ried out  to  date  by  the  Health  Care  Financing  Administration  and  by 
the  Congressional  Budget  Office  of  PSRO  review  of  admissions  and 
lengths  of  stay  in  acute-care  hospitals  suggests  that  such  review  may 
reduce  utilization.  The  CBO  has  also  concluded  that  the  best  estimate 
is  that  the  net  savings  generated  by  the  PSRO  program  are  about  30 
percent  less  than  program  costs,  whereas  the  Health  Care  Financing 
Administration  evaluations  have  concluded  that  the  program  is  cost 
effective.  Both  the  CBO  and  HCFA  estimates,  however,  rest  on  con- 
troversial assumptions  and  are  open  to  considerable  error.  The  section 
is  designed  to  address  this  problem  by  mandating  that  valid  evalua- 
tions be  carried  out  before  PSRO  review  of  new  services  is  generally 
required. 

Based  on  a  study  outcome  that  PSRO  review  is  cost  effective  or 
yields  other  significant  benefits,  the  Secretary  could  require  PSRO's 
to  implement  those  types  of  review  addressed  in  the  study.  Examples 
of  other  significant  benefits  that  might  be  identified,  and  would  justify 
requiring  PSRO  implementation  of  these  types  of  review,  would  be 
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demonstrated  positive  impacts  on  the  quality  of  patient  care,  shifts 
in  utilization  to  appropriate  care  settings,  or  reductions  in  the  use  of 
inappropriate  treatment  or  services. 

It  is  the  Committee's  intention  that  PSRO's  which  are  now  doing 
additional  kinds  of  review  of  which  on  their  own  initiative  request  to 
implement  ancillary,  long  term,  or  ambulatory  care  review  should 
be  funded.  The  Committee  feels  that  such  funding  should  be  continued 
and  encouraged  to  enable  PSRO's  to  carry  out  types  of  review  directed 
at  particular  problems  in  their  areas  or  to  reward  PSRO's  which  have 
demonstrated  positive  performance  in  the  area  of  hospital  review. 
However,  prior  to  the  completion  of  the  study,  the  Secretary  could 
not  require  a  PSRO  to  conduct  a  type  of  review  it  is  not  currently 
conducting  if  the  PSRO  does  not  want  to  initiate  that  particular 
type  of  review  (unless  it  is  necessary  in  order  to  obtain  the  data  base 
needed  for  evaluation) .  If  the  evaluation  study  finds  that  a  particular 
type  of  review  is  cost-effective  or  yields  other  significant  benefits,  the 
Secretary  could  then  require  other  PSRO's  to  conduct  it. 

In  cases  where  the  Secretary  has  determined  that  reviews  of  a  par- 
ticular service  are  cost-effective  or  yield  other  significant  benefits  but 
the  PSRO  for  the  designated  area  does  not  have  the  capacity  to  under- 
take such  additional  review,  the  bill  authorizes  the  Secretary  to  grant 
another  qualified  PSRO  (in  reasonable  proximity  to  the  providers 
and  practitioners  whose  services  are  to  be  reviewed)  to  assume  that 
authority  and  responsibility  until  the  first  PSRO  has  acquired  the 
capacity  to  undertake  such  reviews. 

RESPONSE  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  TO 
FREEDOM  OF  INFORMATION  ACT  REQUESTS   (SECTION  307) 

The  section  provides  that  no  PSRO  will  be  required  to  make  avail- 
able any  records  pursuant  to  a  request  under  the  Freedom  of  Informa- 
tion Act  until  180  days  after  the  entry  of  a  final  court  order  requiring 
such  disclosure. 

Under  current  law,  information  and  data  collected  and  generated 
by  PSRO's  in  the  course  of  their  review  activities  are,  as  a  general  rule, 
confidential.  There  are,  however,  several  exceptions  that  permit  dis- 
closure of  certain  types  of  information  to  various  persons  or  agencies 
for  various  purposes.  For  example,  PSRO's  are  required  to  provide 
information  to  Federal  and  state  fraud  and  abuse  agencies  to  assist 
them  in  their  investigative  work.  PSRO's  are  also  required  to  make 
information  available  to  state  and  local  health  planning  agencies 
to  assist  them  in  carrying  out  health  planning  and  related  activities. 
The  Department  of  Health,  Education  and  Welfare  is  now  in  the 
process  of  implementing  these  various  statutory  requirements  by 
regulation.  See  44  Fed.  Reg.  3058  (Jan.  15,  1979). 

Recently  a  U.S.  District  Court  ruled  that  some  of  the  data  held  by 
PSRO's  concerning  patterns  of  practice  of  individual  institutions 
and  individual  practitioners  participating  in  Medicare  and  Medicaid 
were  subject  to  disclosure  under  the  Freedom  of  Information  Act. 
Public  Citizen  Health  Research  Group  v.  Department  of  HEW, 
Group  v.  Department  of  HEW,  C.A.  No.  77-2093  (D.D.C.,  Sept.  25, 
1979).  None  of  the  data  sought  in  this  litigation  would  identify  indi- 
vidual patients  or  disclose  their  medical  records.  The  Court  stayed  its 
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order  requiring  release  of  the  information  at  issue  pending  appeal, 
which  has  been  taken. 

This  litigation  has  given  rise  to  great  concern  among  PSRO's  and 
the  medical  community  in  general.  There  is  considerable  uncertainty 
as  to  what  PSRO  information  will  be  disclosable,  to  whom,  and  under 
what  circumstances.  A  resolution  of  these  complex  and  competing 
considerations  is  clearly  needed,  so  that  all  interested  parties — 
PSRO's,  physicians,  program  beneficiaries,  other  consumers,  health 
planning  agencies,  fraud  and  abuse  agencies,  state  Medicaid  agencies, 
state  licensure  boards,  state  rate-setting  agencies,  and  health  and  medi- 
cal researchers — will  know  how  PSRO  data  is  to  be  treated. 

Toward  this  end,  the  Committee  has  recommended  a  provision  to 
assure  that  no  PSRO  could  be  required  to  disclose  any  data  or  infor- 
mation pursuant  to  a  Freedom  of  Information  Act  request  until  180 
days  following  the  conclusion  of  the  appeal  and  the  entry  of  a  final 
order  in  the  Public  Citizen  case.  This  provision  is  not  intended  to  make 
moot  or  otherwise  reflect  Congressional  intent  with  respect  to  the  deci- 
sion in  the  appeal  of  this  case  or  related  cases.  The  Committee  desires 
the  benefit  of  full  judicial  consideration  of  the  issues  raised  by  that  liti- 
gation while  at  the  same  time  assuring  Congress  the  opportunity  to 
review  the  propriety  of  disclosure  of  whatever  data  is  ultimately 
ordered  released.  In  addition,  the  Committee  expects  that  HEW  will 
expedite  its  development  of  a  disclosure  policy  under  current  law,  so 
that  the  Congress  will  have  the  benefit  of  the  Department's  final  views 
on  these  issues  as  well.  Finally,  this  provision  will  also  give  the  Con- 
gress time  to  study  the  recommendations  of  the  National  Academy  of 
Sciences,  which  has  agreed  to  undertake  a  study  of  the  issues  raised 
by  this  litigation.  This  provision  is  not  intended  to  bar,  or  in  any  way 
restrict,  access  to  PSRO  data  as  provided  for  under  section  1166  of 
the  Social  Security  Act,  section  1513(d)  of  the  Public  Health  Service 
Act,  or  regulations  implementing  these  sections. 

CONSULTATION  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  WITH 
HEALTH  CARE  PRACTITIONERS    (SECTION  308) 

In  lieu  of  the  present  requirement  of  formal  advisory  groups  of 
health  care  practitioners  to  individual  PSRO's,  the  action  would  au- 
thorize the  Secretary  to  establish  more  flexible  guidelines  to  assure 
appropriate  operational  PSRO  consultation  with  representatives  of 
all  health  care  disciplines  on  the  performance  of  review  activities. 

Present  law  requires  that  advisory  groups  to  PSRO's  must  be  estab- 
lished and  must  be  composed  of  not  less  than  seven  or  more  than  eleven 
members  who  are  representatives  of  health  care  practitioners  other 
than  physicians.  Such  formal  advisory  groups,  however,  have  proved 
to  be  cumbersome  and  not  totally  effective  in  assuring  appropriate  con- 
sultation on  operational  matters.  The  Committee  believes  that  more 
effective  and  practical  arrangements  could  be  achieved  by  authorizing 
the  Secretary  to  establish  and  apply  flexible  guidelines  relating  to 
organizational  relationships — including  the  range,  frequency,  and  con- 
tinuity of  contacts — for  assuring  operational  PSRO  consultation  with 
all  health  care  disciplines. 

The  Committee  notes  that  its  intention  in  providing  more  flexible 
authority  to  the  Secretary  is  to  allow  the  requirements  for  consultation 
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with  health  care  practitioners  to  be  applied  in  a  less  burdensome  man- 
ner than  under  current  law.  In  specifying  the  frequency  and  manner 
of  consultations,  the  Secretary  would  be  expected  to  set  general  stand- 
ards rather  than  specific  formal  requirements  and  to  encourage  ap- 
propriate consultation  without  establishing  rigid  and  unreasonable 
conditions. 

REVIEW  OF  ROUTINE  HOSPITAL  ADMISSION  SERVICES  AND  PREOPERATIVE 
HOSPITAL  STAYS  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 
(SECTION  3  09) 

Under  the  section,  PSRO's  would  be  authorized  to  focus  preadmis- 
sion review  on  those  areas  of  relatively  frequent  overutilization — 
particularly  routine  hospital  admission  services  and  excessive  preop- 
erative stays — to  assure  that  medicare  and  medicaid  payments  are 
made  only  when  the  routine  tests  and  unusually  long  preoperative 
stays  for  elective  conditions  are  medically  appropriate. 

Present  program  policies  direct  PSRO's  to  review  the  appropriate- 
ness of  hospital  services  received  by  medicare  and  medicaid  patients. 
This  review  has  been  limited  largely  to  a  review  of  the  need  for  the 
patient  to  be  admitted  to  the  hospital  and  the  appropriateness  of  the 
length  of  stay.  However,  a  number  of  studies  have  demonstrated  that 
unnecessary  or  avoidable  utilization  occurs  with  respect  to  certain 
hospital  practices  that  may  not  have  received  sufficient  attention  by 
PSRO's,  including :  diagnostic  tests  routinely  provided  on  admission 
without  a  physician's  order ;  weekend  elective  admissions  to  hospitals 
which  are  not  equipped  or  staffed  to  provide  needed  diagnostic  serv- 
ices on  weekends;  and  preoperative  stays  for  elective  procedures  of 
more  than  one  day  without  justification  for  the  additional  days.  Con- 
sequently, the  Committee  is  of  the  view  that  PSRO's  should  have  the 
clear  authority  to  undertake  preadmission  reviews  of  these  areas  of 
overutilization  so  that  payments  are  not  made  for  medically  unneces- 
sary routine  hospital  services  or  preoperative  days.  As  part  of  this 
authority  it  is  intended  that  PSRO's  should  be  able  to  look  carefully 
at  surgical  procedures  to  determine  which  might  be  appropriately  per- 
formed on  ambulatory  basis  in  a  hospital  outpatient  department,  an 
ambulatory  surgical  center  or  a  properly  equipped  physician's  office. 

Further,  the  section  provides  that  the  Secretary  may  direct  a  PSRO 
to  exercise  its  authority  to  do  preadmission  review  where:  (a)  the 
Secretary  has  determined  such  review  is  cost  effective  or  yields  other 
significant  benefits  (as  required  in  section  306) ,  (b)  the  Secretary  finds 
the  PSRO  is  capable  of  making  such  determinations  on  a  timely 
basis,  and  (c)  the  Secretary  has  determined  appropriate  procedures 
will  be  applied  to  assure  prompt  notification  of  providers,  physicians 
and  persons  affected.  The  Committee  notes  that  it  would  expect  the 
Secretary  to  negotiate  with  the  PSRO  to  determine  its  ability  and 
capacity  to  carry  out  such  preadmission  review,  and  in  most  cases 
the  decision  to  have  the  PSRO  undertake  this  responsibility  would 
be  a  joint  one. 

STUDY  OF  PSRO  NORMS,  STANDARDS  AND  CRITERLA.   (SECTION  310) 

The  section  requires  the  Secretary  to  conduct,  in  consultation  with 
the  National  Professional  Standards  Review  Council,  a  nationwide 
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study  of  the  differences  in  PSRO's  medical  criteria  and  length-of-stay 
norms.  The  Secretary  would  be  required  to  report  the  findings  of  this 
study  to  the  Congress  within  one  year  of  enactment. 

Present  laws  requires  PSRO's  to  use  professionally  developed  norms 
of  care  based  on  typical  patterns  of  practice  in  their  areas,  and  also 
requires  the  National  Council  to  exercise  oversight  and  approval  over 
PSRO  norms  which  are  significantly  different  from  professionally 
developed  regional  norms. 

The  Committee  believes  that  basing  PSRO  criteria  and  norms  ex- 
clusively on  typical  practice  patterns  in  the  area  may  serve  to  perpet- 
uate the  status  quo,  including  whatever  inappropriate  practices  may 
be  present  in  the  area.  While  there  are  legitimate  reasons  for  some 
variations  in  medical  criteria  and  norms  from  area  to  area,  there 
is  also  substantial  evidence  of  widely  different  criteria  and  norms  for 
similar  patients  under  similar  conditions.  For  example,  the  typical 
length  of  stay  for  a  gall  bladder  removal  varies  by  as  much  as  6  days 
in  different  sections  of  the  United  States.  The  intent  of  the  study  pro- 
vided for  in  the  bill  is  to  determine  what  basis  there  is  for  such  differ- 
ences, so  that  the  Congress  can  ascertain  whether  some  steps  should  be 
taken  to  avoid  the  perpetuation  of  inefficiencies. 

NONPROFIT  HOSPITAL  PHILANTHROPY   (SECTION  311) 

The  section  provides  that,  in  determining  the  amount  of  reimburse- 
ment for  nonprofit  hospitals  under  the  medicare,  medicaid,  and 
maternal  and  child  health  (Title  V)  programs,  the  following  items  are 
not  to  be  deducted  from  operating  costs :  (a)  unrestricted  grants,  gifts, 
and  income  from  endowments;  (b)  donor-designated  or  restricted 
grants,  gifts,  or  income  from  endowment;  (c)  unrestricted  grants  or 
gifts,  or  income  therefrom,  designated  by  the  hospital's  governing 
board  as  unavailable  for  operating  funds;  (d)  governmental  grants 
that  are  not  available  for  use  as  operating  funds ;  (e)  sale  or  mortgage 
of  real  estate  or  other  capital  assets  acquired  through  gift  or  grant  that 
are  unavailable  for  use  as  operating  funds  (except  gains  and  losses 
realized  from  the  disposal  of  depreciable  assets) ;  and  (f )  sinking 
funds  established  exclusively  to  make  payments  to  third  parties  for 
financing  capital  improvements. 

Under  current  law,  grants,  gifts,  and  endowment  income  designated 
by  the  donor  to  pay  for  specific  operating  costs  are  deducted  from  those 
costs  in  determining  the  reasonable  cost  of  services  for  purposes  of 
reimbursement  under  medicare,  medicaid,  and  the  maternal  and  child 
health  programs.  The  Committee  heard  testimony  that  this  policy 
may  discourage  philanthropic  contributions  to  nonprofit  hospitals  for 
specific  operating  costs.  The  Committee  believes  that  philanthropic 
support  for  health  care  should  be  encouraged  and  expanded,  especially 
in  support  of  experimental  and  innovative  efforts  to  improve  the  health 
care  delivery  system.  Accordingly,  the  section  provides  that  grants, 
gifts,  and  income  from  endowments,  whether  restricted  by  the  donor 
or  not,  are  not  to  be  deducted  from  operating  costs  in  determining  the 
level  of  reimbursement  under  the  federal  payment  programs. 

The  Committee  notes  that  although  this  section  does  not  address  the 
issue,  the  Committee  is  concerned  that  State  policies  should  not  in- 
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appropriately  discourage  philanthropic  support  of  non-profit  hospi- 
tals. For  this  reason,  the  Committee  would  encourage  States  to  adopt 
policies  to  protect  philanthropic  giving. 

CONSULTATIVE  SERVICES  FOR  SKILLED  NURSING  FACILITIES  (SECTION  312) 

Under  the  section,  the  provision  of  present  law  authorizing  medicare 
reimbursement  for  consultative  services  furnished  by  State  agencies 
to  skilled  nursing  facilities  would  be  repealed. 

Under  present  law,  the  State  agency  responsible  for  determining 
skilled  nursing  facility  compliance  with  medicare  conditions  of  partici- 
pation may  furnish  specialized  consultative  services,  at  the  request  of 
the  facility,  to  help  it  achieve  or  maintain  compliance  with  the  condi- 
tions. However,  since  there  have  been  no  requests  under  this  provision 
for  medicare  funding  of  consultative  services,  it  is  apparent  that  the 
provision  is  unnecessary.  Moreover,  the  Committee  believes  that  ade- 
quate provision  has  been  made  under  the.  medicaid  program  for  fur- 
nishing consultation  to  any  skilled  nursing  facilities  that  might  re- 
quire such  services. 

STUDY  OF  NEED  FOR  DUAL  PARTICIPATION  OF  SKILLED  NURSING  FACILITIES 

(SECTION  313) 

The  section  requires  the  Secretary  to  conduct  a  study  of  the  causes 
for  the  present  scarcity  of  skilled  nursing  home  beds,  including  the 
extent  to  which  existing  laws  and  regulations  (as  well  as  other  factors) 
discourage  dual  participation  of  skilled  nursing  facilities  in  the  medi- 
care and  medicaid  programs,  and  report  the  results  of  the  study  to 
Congress  within  one  year  after  enactment. 

Under  present  law,  skilled  nursing  facilities  are  not  required  to 
participate  in  both  the  medicare  and  medicaid  programs.  As  a  result 
there  are  a  number  of  areas  of  the  country  in  which  there  are  fewer 
beds  available,  either  for  medicare  or  medicaid  beneficiaries,  than 
might  otherwise  be  the  case  if  all  skilled  nursing  facilities  participated 
in  both  programs.  While  there  are  many  opinions  as  to  why  a  large 
number  of  facilities  choose  not  to  participate  in  both  programs,  the 
Committee  believes  there  is  little  documentation  and  objective  analysis 
of  the  reasons  for  this  situation.  To  eliminate  this  gap  in  knowledge, 
the  section  would  direct  the  Secretary  to  conduct  a  thorough  study  of 
the  situation  and  assess  the  feasibility  and  potential  consequences  of 
requiring  dual  participation.  In  conducting  the  study,  the  Secretary 
would  be  required  to  consult  with  professional  organizations,  private 
insurers,  nursing  home  providers  and  consumers  of  skilled  nursing 
services,  and  would  be  required  to  submit  a  report  on  the  results  of 
the  study  together  with  any  recommendations  for  legislative  changes. 

ALTERNATIVE  TO  DECERTIFICATION  OF  LONG-TERM  CARE  FACILITIES  OUT 
OF  COMPLIANCE  WITH  CONDITIONS  OF  PARTICIPATION;  LOOK  BEHIND 
AUTHORITY  (314) 

The  section  authorizes  the  Secretary  and  State  Medicaid  agencies  to 
deny  reimbursement  for  services  furnished  by  a  skilled  nursing  facility 
(SNF)  or  an  intermediate  care  facility  (ICF)  for  all  medicare  and 


56 


medicaid  beneficiaries  admitted  to  the  facility  after  the  date  the 
Secretary  determines  that  it  is  substantially  out  of  compliance  with 
the  conditions  of,  or  requirements  for,  participation.  In  the  case  of  a 
facility  with  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  its  patients,  the  bill  requires  the  Secretary  and  the  State 
agency  to  decertify  the  facility,  and  while  decertification  is  underway, 
to  deny  reimbursement  for  medicare  and  medicaid  patients  admitted 
subsequent  to  the  determination  of  noncompliance.  In  addition,  the 
section  authorizes  the  Secretary  to  "look  behind"  a  State's  survey  of  an 
SNF  or  ICF  and,  where  the  Secretary  finds  that  a  facility  does  not 
meet  the  conditions  of,  or  requirements  for,  participation,  to  terminate 
the  participation  of  the  facility  in  medicare  and  medicaid. 

At  present,  the  only  sanction  available  in  many  jurisdictions  to 
penalize  a  skilled  nursing  facility  which  is  out  of  compliance  with  the 
conditions  of  participation  in  the  medicare  and  medical  programs  is 
to  terminate  that  facility's  participation  in  the  program.  Frequently, 
this  sanction  involves  an  overriding  hardship  to  program  beneficiaries 
which  makes  its  use  desirable,  if  not  impossible. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
do  not  have  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  their  patients,  the  section  gives  the  Secretary  authority  to 
impose  an  intermediate  sanction,  short  of  the  more  drastic  step  of  pro- 
gram termination.  The  Secretary  would  be  expected  to  define  by  regu- 
lation the  grounds  for  the  imposition  of  an  intermediate  sanction.  It  is 
the  expectation  of  the  Committee  that  the  existence  of  sanctionable 
deficiencies  with  the  conditions  of  participation  would  generally  be 
determined  during  the  course  of  the  formal  State  survey  of  the  facility 
or  HEW's  compliance  validation  surveys.  The  denial  of  reimburse- 
ment for  services  furnished  to  medicare  or  medicaid  beneficiaries  ad- 
mitted after  a  date  designated  by  the  Secretary  would  continue  until 
such  time  as  the  deficiencies  have  been  corrected  or  it  is  determined 
that  good  faith  efforts  to  correct  deficiencies  are  being  made.  This 
alternative  sanction  would  be  applicable  for  a  limited  period,  not  to 
exceed  12  months ;  thereafter,  the  bill  would  require  the  Secretary  to 
decertify  the  facility. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  and 
have  deficiencies  that  immediately  jeopardize  the  health  and  safety  of 
the  patients,  the  section  directs  the  Secretary  or  State  agency  to  de- 
certify the  facility  and,  while  the  decertification  process  is  underway, 
to  deny  reimbursement  for  any  services  furnished  to  medicare  or 
medicaid  beneficiaries  admitted  after  a  designated  date.  This  addi- 
tional sanction  would  be  applicable  for  the  duration  of  the  decertifica- 
tion or  termination  proceeding. 

Under  the  provision,  a  facility  would  have  an  opportunity  to  de- 
velop and  implement  a  plan  for  correcting  its  deficiencies,  in  accord- 
ance with  existing  medicare  policies  on  the  correction  of  provider 
deficiencies.  Following  the  facility's  failure  to  satisfactorily  meet  this 
requirement,  the  Secretary  could  apply  intermediate  sanctions,  but 
only  after  the  Secretary  has  provided  the  facility  with  an  opportunity 
to  present  its  case  at  an  informal  hearing  consistent  with  current  prac- 
tices. If  the  facility  seeks  further  administrative  or  judicial  appeals, 
the  sanction  would  remain  in  effect  while  the  appeals  were  pending. 
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(It  should  be  noted  that  it  is  not  the  intention  of  the  Committee  that 
a  decision  to  impose  sanctions  shall  preclude  whatever  right  to  judicial 
review  of  disputes  of  fact  concerning  noncompliance  with  conditions 
of  participation  which  a  facility  otherwise  has.) 

The  Secretary  would  be  required  to  provide  public  notification  to 
potentially  affected  beneficiaries  of  the  date  the  sanction  takes  effect 
and  the  fact  that  no  benefits  will  be  payable  on  behalf  of  a  beneficiary 
admitted  to  the  facility  after  that  date.  (Benefits  would  continue  to 
be  paid  on  behalf  of  beneficiaries  who  were  inpatients  of  the  facility 
prior  to  the  designated  date.)  The  Secretary  would  be  required  to 
promulgate  regulations  setting  forth  the  procedures  for  implementing 
this  provision. 

The  Committee  believes  that  the  application  of  this  sanction,  in  lieu 
of  immediate  decertification  of  a  facility  where  life  and  safety  are 
not  threatened,  would  serve  to  protect  beneficiaries  both  by  giving 
the  skilled  nursing  facility  an  incentive  to  correct  deficiencies  in  a 
timely  manner  and  by  forestalling  the  need  for  traumatic  transfers  of 
large  numbers  of  patients  during  the  time  needed  improvements  are 
being  made  in  the  facility.  However,  the  Committee  believes  that  this 
sanction  should  not  be  used  as  an  alternative  in  situations  where  a 
noncomplying  facility's  deficiencies  place  the  health  and  safety  of  its 
patients  in  immediate  jeopardy;  instead,  the  response  of  the  Secretary 
in  such  cases  must  be  to  deny  all  reimbursement  of  additional  patients 
and  to  make  appropriate  arrangements  for  the  orderly,  planned  trans- 
fer of  existing  patients. 

It  is  recognized  that  several  States  presently  have  a  full  range  of 
intermediate  sanctions  available,  as  part  of  their  licensure  authority,  to 
impose  against  noncomplying  facilities,  including  suspension  of  pay- 
ments, bans  on  admissions,  or  even  fines  and  penalties.  The  provision 
is  not  intended  to  limit  or  preempt  such  authority. 

The  section  further  authorizes  the  Secretary  to  make  an  independent 
and  binding  determination  concerning  the  extent  to  which  SNFs  and 
ICFs  that  participate  only  in  medicaid  meet  the  requirements  of  par- 
ticipation in  that  program,  and  to  terminate  the  eligibility  of  any 
facility  that  the  Secretary  finds  does  not  comply  with  such 
requirements. 

Under  current  law,  the  authority  to  determine  whether  an  SNF  or 
ICF  that  participates  in  medicaid  but  not  medicare  meets  the  require- 
ments for  participation  in  medicaid  lies  solely  with  the  State  medicaid 
agency.  Based  on  current  limited  authority,  the  Secretary  has  issued 
regulations  directed  at  assuring  that  States  have  followed  Federal 
standards  and  norms  in  carrying  out  their  survey  and  certification  pro- 
grams. However,  the  Committee  is  concerned  that,  without  the  author- 
ity to  validate  State  agency  compliance  reviews  and  to  make  an 
independent  judgment  as  to  the  extent  of  compliance  by  particular 
facilities,  the  Secretary  lacks  the  means  necessary  to  assure  that  Fed- 
eral matching  funds  are  being  used  to  reimburse  only  those  SNFs  and 
ICF  that  actually  comply  with  medicaid  requirements. 

The  provision  would  accordingly  provide  the  Secretary  with  the 
authority  to  "look  behind"  a  State  agency's  compliance  review  of  indi- 
vidual SNFs  or  ICFs.  Where  the  Secretary  determines  that  a  facility 
has  failed  to  meet  the  applicable  requirements,  then,  the  State  agency's 
determination  to  the  contrary  notwithstanding,  the  Secretary  would 
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be  authorized  to  terminate  the  facility's  participation  in  medicaid 
until  the  reason  for  the  termination  is  no  longer  present  and  there  is 
reasonable  assurance  that  it  will  not  recur.  Under  the  section,  termi- 
nation could  not  take  effect  until  the  affected  facility  had  been  pro- 
vided an  opportunity  for  a  hearing  on  the  Secretary's  determination 
that  it  failed  to  meet  the  requirements  for  participation. 

LITE  SAFETY  CODE  REQUIREMENTS  (SECTION  315) 

The  section  authorizes  the  Secretary  to  determine  in  regulations 
when  skilled  nursing  facilities  participating  in  medicare  and  medicaid 
would  be  required  to  meet  the  provisions  of  revised  editions  of  the  Life 
Safety  Code. 

This  provision  would  repeal  the  requirement  of  present  law  that  a 
skilled  nursing  facility  must  meet  the  1973  edition  of  the  Life  Safety 
Code  (LSC)  of  the  National  Fire  Protection  Association  (NFPA) 
and  allow  the  Secretary  to  establish  the  time  frame  for  application  of 
the  latest  edition  of  the  Code.  Since  the  Life  Safety  Code  is  revised 
by  the  NFPA  approximately  every  3  years  to  accommodate  changes 
in  technology  or  philosophy,  the  statutory  requirement  that  facilities 
meet  a  specified  edition  of  the  Code  creates  unnecessary  administra- 
tive complications  and  burdens  on  providers.  Although  a  1976  Code 
is  currently  in  general  use  and  a  1980  Code  is  under  development  medi- 
care and  medicaid  facilities  are  still  required  by  law  to  comply  with 
the  1973  edition  of  the  Code.  To  eliminate  this  discrepancy  and  to 
permit  the  flexibility  necessary  to  adjust  to  scientific  developments  in 
the  fire  protection  field,  the  section  would  allow  the  Secretary  to  revise 
the  Life  Safety  Code  requirement  on  a  more  timely  basis  without  hav- 
ing to  seek  legislative  changes.  Moreover,  such  flexibility  would  reduce 
the  regulatory  burden  on  providers  resulting  from  the  application  of 
unnecessary  or  out-of-date  rules. 

It  is  not  the  intent  of  the  Committee's  amendment  that  the  Secre- 
tary select  among  provisions  from  more  than  one  edition  of  the  Code 
in  determining  LSC  requirements.  Rather,  one  edition  of  the  Code, 
in  its  entirety,  would  be  adopted.  The  Committee  expects  that  nor- 
mally, the  latest  edition  would  be  the  one  required.  The  Secretary 
would  have  authority,  however,  to  review  each  new  edition  of  the  Code 
to  assure  that  its  provisions  continue  to  afford  adequate  protection  for 
the  health  and  safety  of  patients.  The  Secretary  would  also  have  au- 
thority to  require  adoption  of  a  new  edition  of  the  Code  within  a 
reasonable  time  frame,  consistent  with  the  capabilities  of  the  States 
to  conduct  the  necessary  surveys  of  facilities  using  the  new  edition  of 
the  Code.  Moreover,  the  provision  would  not  limit  the  Secretary's 
present  authority  to  use,  wherever  appropriate,  the  equivalency  stand- 
ards developed  by  the  National  Bureau  of  Standards  and  incorporated 
by  the  NFPA  as  part  of  the  Life  Safety  Code. 

The  Committee  recognizes  the  potential  for  certain  problems  arising 
as  a  result  of  revisions  embodied  in  later  editions  of  the  Code  that  may 
upset  structural  accommodations  previously  made  by  providers  at 
some  cost  to  them.  The  Committee  expects  the  Secretary  to  be  fully 
cognizant  to  the  impact  of  such  changes  on  providers  and  to  take  them 
into  account  in  revising  the  Life  Safety  Code  requirement.  The  intent 
of  the  change  made  by  the  section  is  to  minimize  regulatory  burdens 
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on  facilities,  consistent  with  protection  of  the  health  and  safety  of 
patients  and  to  assure  orderly  adjustments  to  changing  technology. 

CRIMINAL  STANDARDS  FOR  CERTAIN  MEDICARE-  AND  MEDICAID-RELATED 
CRIMES   (SECTION  316) 

The  section  provides  that  criminal  penalties  for  solicitation  or  pay- 
ment of  kickbacks,  bribes,  rebates,  or  other  remuneration  in  exchange 
for  medicare  or  medicaid  business  apply  only  in  cases  where  such 
conduct  is  undertaken  knowingly  and  willfully. 

Under  current  law,  the  solicitation  or  receipt  of  any  remuneration 
in  return  for  referring  a  medicare  or  medicaid  patient  to  another  party 
or  in  return  for  purchasing,  leasing  or  ordering  any  service  or  supply 
covered  under  medicare  or  medicaid  constitutes  a  felony,  punishable 
by  a  fine  of  up  to  $25,l000  or  5  years  imprisonment,  or  both.  The  offer 
or  payment  of  kickbacks,  bribes,  or  rebates  for  such  purposes  is  also  a 
felony,  punishable  to  the  same  extent.  The  Committee  is  concerned 
that  criminal  penalties  may  be  imposed  under  current  law  to  an  indi- 
vidual whose  conduct,  while  improper,  was  inadvertent.  Accordingly, 
the  section  clarifies  current  law  to  assure  that  only  persons  who  know- 
ingly and  willfully  engage  in  the  proscribed  conduct  could  be  subject 
to  criminal  sanctions. 

EXCLUSION  OF  HEALTH  CARE  PROFESSIONALS  CONVICTED  OF  MEDICARE  OR 
MEDICAID  RELATED  CRIMES  ( SECTION  317) 

Under  the  section,  the  provisions  of  present  law  relating  to  the  exclu- 
sion from  participation  in  the  medicare  and  medicaid  programs  of 
physicians  and  other  practitioners  convicted  of  program-related 
crimes  would  be  broadened  so  as  to  apply  to  other  categories  of  health 
professionals,  such  as  administrators  of  health  care  institutions. 

Under  present  law,  medicare  and  medicaid  payment  may  be  denied 
for  goods  and  services  furnished  by  a  physician  or  other  practitioner 
convicted  of  a  program-related  crime.  However,  similar  action  cannot 
now  be  taken  with  respect  to  other  health  professionals  (such  as  opera- 
tors or  administrators  of  health  care  facilities)  who  are  convicted  of 
program-related  crimes.  The  provision  would  rectify  this  defi- 
ciency in  the  law.  In  the  case  of  those  professionals  who  do  not  directly 
furnish  medical  care  or  services,  payment  would  not  be  made  to  the 
provider  for  the  cost  of  any  services  furnished  to  or  on  behalf  of  the 
provider  by  the  convicted  professional  in  connection  with  either  pro- 
gram. (The  provision  of  present  law  relating  to  a  right  to  a  hearing 
on  a  determination  of  the  Secretary  to  bar  an  individual  from  partici- 
pation would  be  retained.)  The  section  also  clarifies  the  intent  of  pres- 
ent law  that  the  Secretaiy  is  authorized  to  bar  a  professional  who  may 
have  participated  only  in  the  medicaid  or  medicare  program  from  par- 
ticipation in  both  programs. 

REQUIREMENTS  CONCERNING  REPORTING  OF  FINANCIAL  INTEREST 
(SECTION  318) 

The  present  statutory  requirements  relating  to  the  reporting  of 
financial  interest  as  a  condition  of  participation  in  medicare  and 
medicaid  would  be  amended  by  the  bill  to  provide  that  an  entity  would 
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be  required  to  report  only  those  individual  interests  in  mortgages  or 
other  obligations  equal  to  at  least  $25,000  or  5  percent  of  the  entity's 
total  assets.  Present  law  requires  the  reporting  of  all  interests  of  5 
percent  or  more  of  any  such  obligation  secured  by  property  of  the 
reporting  entity,  even  where  the  obligation  is  secured  by  a  small  por- 
tion of  the  entity's  assets. 

The  section  would  also  clarify  the  states'  responsibility  to  require 
compliance  with  the  'disclosure  requirements  of  present  law  as  a 
condition  of  participation  in  the  medicaid  program. 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  TO  MEDICAID  PROVIDERS 
TO  RECOVER  MEDICARE  OVERPAYMENTS   (SECTION  319) 

The  Secretary's  authority  under  present  law  to  recover  overpay- 
ments under  medicare,  where  a  provider  has  withdrawn  or  has  been 
terminated,  by  withholding  the  Federal  share  of  medicaid  payments 
to  the  provider's  would  be  extended  by  the  section  to  instances  where : 
(a)  the  provider  continues  to  participate  in  medicare  but  at  such  a 
minimal  level  as  to  preclude  recovery  of  the  overpayment;  and  (b) 
where  recovery  of  large  medicare  overpayments  under  part  B  to  a 
physician  or  other  health  professional  is  precluded  because  the  prac- 
titioner or  professional  is  not  participating  in  medicare  (i.e.,  no  longer 
accepts  assignment  for  medicare  claims) . 

Under  present  law,  the  Secretary  can  withhold  the  Federal  share 
of  medicaid  payments  from  providers  in  order  to  recover  medicare 
overpayments,  but  only  where  the  provider  has  withdrawn  or  has  been 
terminated  from  participation  in  the  program.  The  purpose  of  this 
provision  is  to  prevent  such  a  provider  from  circumventing  the  intent 
of  the  recovery  provisions  of  present  law  by  formally  maintaining  its 
status  as  a  participating  medicare  provider  while  substantially  reduc- 
ing its  acceptance  of  medicare  patients.  Similarly,  the  section  would 
permit  recovery  of  medicare  overpayments  to  physicians  and  profes- 
sionals who  subsequently  elect  not  to  accept  assignment  for  medicare 
claims  and  thus  preclude  any  recoupment  of  such  overpayments 
through  offsets  against  future  medicare  payments. 

The  Committee  notes  that  it  is  not  the  intent  of  this  section  or 
the  recovery  provisions  of  the  current  law  to  penalize  State  medic- 
aid programs  by  making  them  absorb  the  full  cost  of  medicaid  pay- 
ments to  these  medicare  providers  who  received  overpayments  under 
title  18.  The  Committee  expects  that  the  Secretary  would  provide 
adequate  advance  notice  of  no  less  than  60  days  to  the  State  concern- 
ing the  providers  who  would  be  subject  to  the  procedures  for  recov- 
ery of  medicare  overpayments  through  the  withholding  of  the  Fed- 
ral  share  of  the  medicaid  payment,  so  that  the  State  would  have 
sufficient  opportunity  to  change  its  payment  procedures  to  these  pro- 
viders to  insure  that  the  reimbursement  would  be  limited  only  to  the 
State  share  of  the  bill. 

HOSPITALS  PROVIDING  LONG-TERM  CARE  SERVICES  "SWING  BEDS" 

(SECTION  320) 

The  section  authorizes  the  Secretary  to  enter  into  agreements  with 
certain  hospitals,  for  purposes  of  reimbursement  under  the  medicare 
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and  medicaid  programs,  under  which  the  hospital  could  use  its  beds 
on  a  "swing"  basis  as  either  acute  or  long-term  care  beds,  depending 
on  need.  A  simplified  cost  reimbursement  formula  would  avoid  the 
current  requirement  for  separate  patient  placement  within  the  hos- 
pital and  separate  cost  finding.  (This  formula  would  also  reflect  the 
lower  cost  of  providing  less  than  acute  care.)  Hospitals  which  have 
been  granted  a  certificate  of  need  for  the  provision  of  long-term  care 
services  would  be  eligible  to  enter  into  such  agreements. 

Where  a  hospital  does  not  have  such  an  agreement,  payment  for 
long-term  care  services  furnished  to  a  beneficiary  who  remains  in 
the  hospital  because  no  long-term  care  beds  are  available  in  the  com- 
munity would  be  made  at  the  average  medicaid  skilled  nursing  or 
intermediate  care  facility  rate  (as  may  be  appropriate)  if  the  hos- 
pital's average  annual  occupancy  rate  is  below  80  percent  and  the 
hospital  could  obtain  a  certificate  of  need  to  provide  long-term  care 
services. 

Patient  days  of  care  that  are  paid  by  medicare  at  the  reduced  rate 
would  be  counted  against  the  beneficiary's  eligibility  for  skilled  nurs- 
ing facility  benefits.  Similarly,  the  medicare  skilled  nursing  facility 
benefit  coinsurance  rates  would  be  applicable. 

The  Committee  believes  that  a  number  of  hospitals  in  areas  where 
there  is  a  scarcity  of  long-term  beds  could  use  their  unoccupied  acute 
care  beds  to  provide  a  less  intensive  level  of  care.  Under  present  law, 
however,  such  a  lesser  level  of  care  furnished  to  medicare  and  medicaid 
patients  in  hospitals  is  not  appropriately  covered  unless  furnished  in 
a  distinct  part  of  the  hospital  where  beds  are  reserved  solely  for  nurs- 
ing care  patients.  The  section  would  allow  such  hospitals  to  use  their 
acute  care  beds  to  provide  nursing  care  services  which  would  otherwise 
be  covered  under  medicare  or  medicaid  if  the  services  were  provided  in 
a  skilled  nursing  or  intermediate  care  facility.  In  order  to  assure  the 
quality  and  appropriate  use  of  such  services,  nursing  care  services 
provided  to  medicare  and  medicaid  beneficaries  in  such  a  hospital 
would  be  subject  to  certain  skilled  nursing  facility  conditions  of  par- 
ticipation relating  to  social  service  staffing  and  functions  and  dis- 
charge planning  that  are  not  treated  as  specifically  in  the  hospital  con- 
ditions of  participation.  The  conditions  that  the  Committee  expects  the 
Secretary  to  apply  include:  (a)  the  social  service  provisions  that  re- 
quire the  facility  to  make  an  effort  to  identify  the  patient's  social  and 
emotional  needs  and  to  employ,  or  have  a  referral  agreement  with,  a 
qualified  social  worker  or  social  work  agency;  and  (b)  the  requirement 
that  the  facility  maintain  an  active  discharge  planning  program.  In 
addition,  the  Committee  believes  it  would  be  desirable  to  encourage 
the  facility's  governing  body  to  establish  and  direct  the  implementation 
of  written  policies  regarding  the  rights  of  long-term  care  patients. 

The  Committee  notes  that  this  "swing  bed"  provision  may  not  be 
appropriate  under  certain  situations.  A  State  in  determining  whether 
to  issue  a  certificate  of  need  for  a  hospital  to  provide  long  term  care 
services  should  consider  the  cost  of  those  services  provided  by  a  hos- 
pital compared  to  the  cost  of  services  which  could  be  developed  in  a 
long  term  care  facility.  The  role  of  the  hospital  and  excess  hospital 
capacity  in  this  area  must  also  be  considered.  It  may  be  appropriate 
for  a  State  to  disapprove  a  certificate  of  need  application  from  a  hos- 
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pital  in  conjunction  with  this  "swing  bed"  provision  because  the  facil- 
ity should  close  or  convert  some  or  all  of  its  capacity  to  other  uses. 
In  this  connection  the  committee  looks  favorably  upon  the  idea  of 
including  in  a  hospital's  reimbursement  an  allowance  for  the  capital 
and  increased  operating  costs  associated  with  the  closing  or  conversion 
of  underutilized  bed  capacity  or  services  in  hospitals. 

In  order  to  avoid  imposing  a  possible  disadvantage  on  institutions 
that  have  established  "distinct  part"  skilled  nursing  facilities,  the 
section  provides  that  the  simplified  "swing-bed"  method  of  reimburse- 
ment would  be  made  available  under  medicare  and  medicaid  for  serv- 
ices furnished  in  such  "distinct  part"  facilities.  The  Secretary  would 
approve  this  alternative  reimburesment  method  where  the  hospital 
demonstrates  that  its  use  would  contribute  significantly  to  efficient  and 
effective  administration  and  would  be  in  the  interest  of  program 
beneficiaries.  Making  the  simplified  reimbursement  option  available 
would  put  institutions  with  distinct  part  skilled  nursing  facilities  on 
an  even  footing  with  the  other  hospitals  that  will  be  eligible  for 
"swing-bed"  reimbursement  under  the  bill. 

Where  continued  hospital  stay  in  an  institution  that  has  not  entered 
into  a  "swing-bed"  agreement  with  the  Secretary  is  necessitated  by  the 
unavailability  of  an  appropriate  long-term  care  bed  in  the  community, 
and  (i)  the  hospital's  occupancy  rate  is  below  80  percent  and  (ii)  it 
could  obtain  a  certificate  of  need,  payment  would  be  made  at  the  same 
rate  otherwise  payable  to  a  participating  "swing-bed"  hospital.  It  is 
the  Committee's  intent  that  this  second  standard,  i.e.,  that  the  institu- 
tion could  have  obtained  a  certificate  of  need,  would  be  considered  met 
if  the  State  Health  Planning  and  Development  Agency  had  found  in 
its  current  State  Health  Plan  that  a  shortage  of  nursing  home  beds 
existed  in  the  area  in  which  the  hospital  is  located  or  if  the  agency 
determined  that  long-term  care  beds  were  not  available  in  the  area  in 
institutions  which  would  agree  to  accept  medicare  and/or  medicaid 
reimbursement.  It  is  not  the  intention  of  the  Committee  that  the  hos- 
pital must  receive  from  the  planning  agency  a  formal  decision  relating 
to  its  specific  case.  Similarly,  it  is  not  the  intent  that  the  Secretary 
would  be  required  to  evaluate  the  local  circumstances  to  determine  if  a 
certificate  of  need  would  have  been  given  under  State  law. 

In  determining  the  appropriate  rate  of  reimbursement  for  hospital 
patients  receiving  long-term  care  services  where  no  swing-bed  arrange- 
ment exists,  the  intermediary  in  the  case  of  medicare  or  the  State  medic- 
aid agency  would  be  expected  to  determine  on  a  case  by  case  basis  in 
accordance  with  standards  established  by  the  Secretary  that  no  appro- 
priate long-term  care  bed  is  available  in  an  institution  which  will 
accept  medicare  and/or  medicaid  reimbursement.  If  it  is  determined 
that  an  appropriate  long-term  care  bed  is  available,  then  the  Com- 
mittee expects  that  payment  would  not  be  made  to  the  hospital  for 
those  patients  needing  only  long-term  care  services  (unless  there  was 
a  swing-bed  agreement  or  they  were  in  a  recognized  distinct  part). 
Further,  the  Committee  notes  that  institutions  which  regularly  receive 
payment  for  patients  who  do  not  need  acute  care  but  are  receiving 
long-term  care  services  in  the  hospital  because  no  other  bed  is  available 
in  a  skilled  nursing  facility  should  be  encouraged  to  enter  into  a  formal 
swing-bed  arrangement. 
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If  the  hospital's  occupancy  rate  is  80  percent  or  above,  or  it  cannot 
obtain  a  certificate  of  need  (presumably  because  there  is  a  need  for 
the  hospital's  acute  care  beds),  payment  would  be  made,  as  under 
present  law,  at  the  hospital  rate  for  such  period  as  it  is  medically 
determined  the  patient  requires  covered  skilled  nursing  or  intermediate 
care  services  and  an  appropriate  bed  is  temporarily  unavailable. 

In  adopting  this  provision,  it  is  the  intent  of  the  Committee  both 
to  allow  a  more  flexible  situation  for  hospitals  providing  long-term 
care  services  when  beds  are  not  available  in  long-term  care  facilities 
and  to  reduce  unnecessary  expenditures  at  an  acute  care  rate  for  hos- 
pital patients  who  are  receiving  only  long-term  care  services.  It  is  the 
Committee's  intent  that  medicaid  payments  for  such  patients  would 
also  be  reduced  to  the  "swing-bed"  rate.  In  past  Court  cases,  decisions 
have  been  rendered  requiring  States  to  continue  to  reimburse  at  the 
acute  care  rate  for  patients  in  hospitals  receiving  only  SXF  services 
because  no  bed  was  available  in  a  skilled  nursing  facility.  At  that 
time,  the  only  reimbursement  options  were  to  pay  the  hospital  rate  or 
not  pay  at  all.  This  section  is  designed  to  provide  States  the  more  rea- 
sonable standard  of  paying  at  the  swing-bed  rate,  paralleling  the 
medicare  procedure. 

COORDINATED  AUDITS  UXDER  THE  SOCIAL.  SECURITY  PROGRAM  (SECTION  321 ) 

The  section  requires  common  audits  of  entities  reimbursed  on  a  cost- 
related  basis  under  titles  V  (maternal  and  child  health),  XVIII 
(medicare),  and  XIX  (medicaid),  of  the  Social  Security  Act.  The 
provision  also  requires  the  Secretary  to  undertake  one  or  more  demon- 
stration projects  with  respect  to  such  entities  to  determine  the  feasi- 
bility of  a  single  coordinated  appeal  hearing  to  adjudicate  disputed 
administrative  cost  items. 

Currently,  these  programs  generally  provide  for  reimbursement  of 
participating  health  care  facilities  on  a  reasonable  cost  or  cost-related 
basis.  To  assure  that  payment  of  reasonable  cost  is  achieved,  a  com- 
prehensive provider  audit  program  has  been  established.  The  medicare 
audits  are  mandated  by  law;  the  medicaid  audits  are  required  by 
regulation.  At  the  present  time,  unless  covered  by  a  common  audit 
agreement,  providers  have  a  separate  audit  conducted  for  medicare 
and  medicaid.  The  duplicate  auditing  effort  can  be  costly  and  time- 
consuming. 

A  voluntary  common  provider  audit  was  established  in  1968  by  the 
Department  of  Health,  Education  and  Welfare  which  established 
procedures  to  be  followed,  costs  to  be  shared,  method  of  payment  for 
services  and  what  coordination  was  necessary.  Under  the  voluntary 
program,  37  States  contracted  with  intermediaries  for  coordinated 
audits  for  some  or  all  medicare — medicaid  providers.  Over  half  of  the 
hospitals  participating  in  Medicare  were  covered  by  those  agreements. 
Under  recently  revised  procedures  authorizing  freer  exchange  of  audit 
information  between  the  programs,  all  States  have  been  negotiating 
new  coordinated  audit  agreements  with  medicare  intermediaries. 

Under  the  new  agreements,  medicare  will  supply  all  of  its  audit  in- 
formation to  the  States  free  of  charge.  States  will  pay  only  the  incre- 
mental costs  to  medicare  intermediaries  for  auditing  activities  required 
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solely  for  medicaid  purposes.  The  Committee  would  expect  the  Secre- 
tary to  continue  to  follow  this  way  of  allocating  costs  when  common 
audits  are  required. 

Duplication  of  identical  or  similar  auditing  procedures  used  for  the 
purpose  of  determining  reimbursement  under  various  Federal  pro- 
grams is  costly  to  both  the  programs  and  the  entities  participating  in 
the  programs.  In  order  to  eliminate  this  duplication,  the  section  re- 
quires that,  if  an  entity  provides  services  reimbursable  on  a  cost-related 
basis  under  titles  V  or  XIX,  audits  of  books,  accounts,  and  records  of 
that  entity  are  to  be  coordinated  through  common  audit  procedures 
with  audits  performed  for  the  purpose  of  reimbursement  under  title 
XVIII.  Where  a  State  declines  to  participate  in  such  common  audits, 
the  Secretary  is  to  reduce  payments  that  would  have  been  made  to  the 
State  under  titles  V  or  XIX  by  any  amount  in  excess  of  the  amount 
that  would  have  been  apportioned  to  the  State  if  it  had  participated 
in  the  audit. 

Duplication  of  procedures  for  hearing  and  adjudicating  appeals 
from  audit  findings  may  also  be  unnecessarily  burdensome  and  costly. 
The  Committee's  provision  directs  the  Secretary  to  establish  one  or 
more  demonstration  projects  to  determine  the  feasibility  of  linking  a 
common  audit  with  a  single  coordinated  appeal  procedure. 

DEMONSTRATION  PROJECTS  RELATING  TO  THE  TRAINING  OF  AEDC  RECIPIENTS 
AS  HOME  HEALTH  AIDES  (SECTION  32  2) 

The  section  authorizes  the  Secretary  to  enter  into  agreements  with 
up  to  12  States,  selected  at  her  discretion,  for  the  purpose  of  conduct- 
ing demonstration  projects  for  the  training  and  employment  of  AFDC 
recipients  as  homemakers  and  home  health  aides.  Ninety  percent  Fed- 
eral matching  would  be  provided  under  the  States'  medicaid  programs 
for  the  reasonable  costs  (less  any  related  fees  collected)  of  conducting 
the  projects.  The  projects  would  be  limited  to  a  maximum  of  4  years 
plus  an  additional  period  of  up  to  6  months  for  planning  and  develop- 
ment and  a  similar  period  for  final  evaluation  and  reporting.  The 
Secretary  would  be  required  to  submit  annual  evaluation  reports,  and 
a  final  report  on  all  the  projects,  to  the  Congress. 

It  has  been  estimated  that  as  many  as  40  percent  of  the  aged  and 
disabled  now  in  high  cost  nursing  care  facilities  do  not  necessarily 
have  to  be  there — and  would  probably  not  be  there  if  alternative  sup- 
portive services  to  maintain  them  in  their  own  homes  were  available. 
At  the  same  time,  there  are  many  persons  currently  on  the  welfare 
rolls  who,  if  they  received  appropriate  training,  could  become  gain- 
fully employed  members  of  ancillary  health  professions.  The  intent 
of  the  section  is  to  permit  the  Secretary  to  undertake  several  demon- 
stration projects  to  assess  the  validity  of  these  assumptions  and  the 
potential  savings  to  the  medicare  and  medicaid  programs  of  reduced 
use  of  institutional  care. 

A  State  participating  in  the  project  would  be  required  to  establish 
a  formal  program,  approved  by  the  Secretary,  to  train  particiants 
in  the  provision  of  homemaker  and  home  health  aide  services.  The 
State  would  provide  for  the  employment  of  those  who  complete  the 
training  program  with  public  or  (by  contract)  nonprofit  private 
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agencies  engaged  in  furnishing  such  services  on  a  part-time  or  inter- 
mittent basis  to  aged,  disabled  or  other  incapacitated  individuals  who 
in  the  absence  of  such  services  might  otherwise  require  institutional 
care. 

AFDC  recipients  entering  such  a  training  program  would  be  con- 
sidered to  be  participating  in  a  work  incentive  program  authored 
under  part  C  of  title  VI  of  the  Social  Security  Act.  During  the  first 
year  such  an  individual  is  employed  under  the  program,  he  or  she 
would  retain  medicaid  eligibility  and  any  eligibility  he  or  she  had 
prior  to  entering  the  training  program  for  social  and  supportive  serv- 
ices provided  under  part  A  of  title  IV.  Federal  funding  would  not 
be  available  for  the  employment  of  any  participant  under  the  project 
after  the  participant  has  been  employed  for  a  3-year  period. 

QUALITY  ASSURANCE  PROGRAMS  FOR  CLINICAL  LABORATORIES  (SECTION  323) 

The  section  extends  to  December  31, 1980,  the.  Secretary's  authority 
to  conduct  a  program  to  determine  the  proficiency  of  health  care  per- 
sonnel, including  clinical  laboratory  personnel,  who  do  not  meet 
formal  educational  requirements. 

The  Committee  believes  that  proficiency  examinations  represent  an 
effective  mechanism  for  identifying  competent  health  personnel  who 
may  lack  the  necessary  credentials  otherwise  required  under  personnel 
standards  contained  in  medicare's  conditions  of  participation. 

REIMBURSEMENT  OF  CLINICAL  LABORATORIES  UNDER  MEDICARE  AND 
MEDICAID    (SECTION   3  24) 

The  section  places  limitation  on  reimbursement  for  markups  on 
clinical  laboratory  services  billed  by  physicians  under  medicare  and 
medicaid  and  authorizes  State  medicaid  agencies,  on  a  demonstration 
basis,  to  purchase  laboratory  services  through  a  competitive  bidding 
process.  The  provision  further  directs  the  Secretary  to  evaluate  and 
report  to  Congress  on  the  impact  of  these  policy  changes.  It  also 
clarifies  the  requirement  that  all  clinical  laboratories  furnishing  serv- 
ices for  which  payment  is  claimed  under  medicaid  must  meet  the  medi- 
care standards  for  participation. 

Under  current  law,  the  medicare  and  medicaid  programs  may  make 
payment  for  clinical  laboratory  services  to  hospitals,  to  physicians,  or 
directly  to  independent  laboratories;  medicare  can  also  make  pay- 
ments directly  to  patients.  When  the  payment  is  to  the  physician,  it 
may  be  for  a  test  performed  in  his  office,  or  it  may  be  for  a  test  which 
he  sent  out  to  an  independent  laboratory,  which  then  billed  the  physi- 
cian for  the  work.  There  is  evidence,  documented  in  GAO  reports,  that 
in  some  cases,  the  physican  bills  the  patient  (or  the  medicare  or  medic- 
aid programs)  for  the  test  that  was  performed  by  the  independent 
laboratory  at  rates  greatly  in  excess  of  what  the  laboratory  charged 
the  physician  for  the  work. 

The  section  addresses  this  problem  of  substantial  markups  of  bills 
for  laboratory  services  where  the  bill  is  submitted  by  the  physician  but 
the  laboratory  services  are  not  performed  by  him.  The  bill  provides 
that  when  a  physician  includes  an  amount  in  his  bill  for  laboratory 
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services,  he  must  indicate  either  (i)  that  he  or  another  physician  in 
his  office  personally  performed  or  supervised  the  laboratory  services, 
or  (ii)  the  name  of  the  laboratory  performing  the  services  and  the 
amount  the  physican  was  billed  by  the  laboratory. 

If  the  physician  fails  to  provide  the  necessary  information,  the 
payment  allowed  for  the  laboratory  services  included  in  his  bill  will 
be  limited  to  the  charge  estimated  by  the  medicare  carrier  to  be  the 
lowest  charge  at  which  the  services  could  have  been  secured  by  a  phy- 
sician from  a  laboratory  serving  the  applicable  locality.  This  pro- 
vision is  designed  to  serve  as  an  incentive  to  the  physician  to  provide 
the  necessary  information  on  laboratory  services  included  in  his  bill, 
so  that  it  can  be  determined  that  the  laboratory  doing  the  work  is  one 
that  meets  appropriate  standards,  and  so  that  the  program  adminis- 
trators can  be  certain  that  there  is  no  unreasonable  markup  in  the 
charge.  Under  current  program  requirements,  physicians  are  required 
to  provide  similar  information,  but  often  do  not.  Medicare  carriers 
find  it  impossible  to  follow  up  on  all  bills  where  the  information  is 
not  included.  This  provision  will  provide  authority  to  limit  payments 
in  these  situations. 

If  the  physician  does  indicate  on  his  bill  that  the  laboratory  service 
was  performed  elsewhere,  and  indicates  which  laboratory  performed 
the  service  and  how  much  they  billed  him.  the  allowed  payment  will 
be  the  lower  of  that  laboratory's  reasonable  charge  (subject  to  the 
usual  requirements  of  the  law  for  determining  reasonable  charge)  or 
the  amount  actually  billed  the  physician,  plus  a  nominal  fee  to  cover 
the  physician's  costs  in  collecting  and  handling  the  sample.  The  Com- 
mittee intends  this  fee  be  limited  to  the  minimum  amount  generally 
necessary  to  cover  physicians'  actual  costs  of  collecting  and  handling 
samples  on  which  tests  are  performed. 

The  Committee  expects  this  provision  to  result  in  lower  program 
payments  in  many  instances,  because  it  is  not  uncommon  for  a  labora- 
torv  to  bill  a  physician  less  than  its  reasonable  charges.  This  provision 
will  assure  that  the  programs  will  benefit  from  the  discounted  rate. 

If  the  physician's  bill  indicates  the  laboratory  service  was  per- 
formed bv  the  physician  or  another  physician  with  whom  he  shares 
his  practice,  or  by  someone  under  their  supervision,  the  reimburse- 
ment allowed  would  be  the  physician's  reasonable  charge  for  that  serv- 
ice (again,  subject  to  the  applicable  provisions  of  the  law  regarding 
reasonable  charge).  The  committee  notes  that  use  of  the  phrases 
"supervised  the  performance  of  such  services"  or  "supervised  such 
services"  would  not  require  that  a  physician  personally  supervise  the 
performance  of  each  test  for  which  a  bill  has  been  submitted.  The 
phvsician  would  be  expected  to  exercise  general  supervisors  respon- 
sibility. (In  all  cases,  the  amounts  reimbursable  under  medicare  are 
subiect  to  applicable  deductible  and  coinsurance  requirements). 

TThile  the  committee  has  determined  that  these  limitations  on  pay- 
ments for  laboratory  services  are  appropriate,  there  is  concern  that 
the  reduction  in  reimbursements  may  fall  on  the  patient  rather  than 
on  the  physician  who  fails  to  provide  the  required  information  on 
the  laboratory  services  or  who  is  engaging  in  excessive  markups.  The 
structure  of  the  medicare  program,  under  which  many  physicians  do 
not  take  assignment  and  bill  the  program  directly,  results  in  many 
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patients  paying  the  physicians'  fees  and  then  submitting  the  bill  to 
medicare.  In  this  situation,  there  is  a  potential  for  the  patient  rather 
than  the  physician  to  feel  the  effect  of  the  medicare  policy  to  limit 
payments  for  laboratory  services.  The  committee  has  determined  that 
there  cannot  be  justification  for  continuing  a  policy  of  paying  exces- 
sive markups  on  laboratory  tests  because  the  failure  of  physicians  to 
take  assignment  might  result  in  the  lower  reimbursement  going  to 
the  patient  rather  than  the  physician.  However,  the  committee  has 
directed  the  Secretary  of  Health  and  Human  Services  to  report  to  the 
Congress  within  2  years  on  the  experience  with  this  provision,  par- 
ticularly in  regard  to  how  frequently  the  reduction  in  the  allowed 
amount  has  resulted  in  lower  payments  to  the  patient  rather  than  to 
the  physician.  This  information  will  allow  determination  of  whether 
further  legislative  change  to  protect  the  patient  is  necessary.  Addi- 
tionally, the  Secretary  is  required  to  report  on  the  savings  in  expendi- 
tures for  laboratory  services  which  have  resulted  from  this  provision. 

Under  the  medicaid  program,  a  State  has  the  authoritv  to  require 
that  all  bills  for  laboratory  services  be  submitted  directly  by  the  prac- 
titioner or  entity  performing  the  service.  The  provision  leaves  that 
option  to  the  States:  however,  if  a  State  opts  instead  to  allow  indirect 
billing,  it  is  required  to  assure  that  reimbursement  does  not  exceed  the 
amount  that  would  be  allowed  under  medicare.  To  assure  this,  a  State 
would  have  to  require  the  physician  to  submit  information  essentially 
similar  to  the  information  required  by  medicare. 

Under  current  medicaid  law,  program  eligibles  are  entitled  to  obtain 
covered  services  from  the  provider  of  their  choice.  This  freedom  of 
choice  requirement  poses  a  bar  to  State  or  local  efforts  to  limit  the 
number  of  clinical  laboratory  service  providers  participating  in  medic- 
aid through  a  competitive  bidding  process.  The  committtee  has  con- 
cluded that  the  freedom-of -choice  concept  has  little  real  applicability 
in  the  case  of  laboratory  services  where  the  patient,  in  fact,  does  not 
"choose''  his  provider  in  any  real  sense.  Further,  the  committee  notes 
that  GAO  has  found  that,  even  though  medicaid  programs  are  high 
volume  purchasers  of  clinical  laboratory  services,  State  often  pay 
higher  prices  for  such  services  than  other  purchasers.  Based  on  these 
findings  GAO  recommended  that  competitive  bidding  for  medicaid 
laboratory  services  be  tried  on  an  experimental  basis. 

The  provision  allows  States  (or  parts  thereof)  to  purchase  labora- 
tory services  for  a  3-year  period  under  arrangements  which  would 
not  be  subject  to  the  general  freedom  of  choice  requirements  of  the 
medicaid  law,  provided  that  the  Secretary  of  Health  and  Human 
Services  approved  the  plan.  The  Secretary  would  determine  that 
services  would  be  purchased  only  from  laboratories  that  met  standards, 
and  that  the  prices  charged  the  program  would  not  exceed  the  lowest 
amount  charged  to  others  for  similar  tests,  or,  if  the  purchasing  ar- 
rangements were  agreed  to  on  some  unit  price  basis,  that  the  aggregate 
expenditures  would  not  exceed  the  aggregate  expenditures  that  would 
have  been  anticipated  if  each  test  was  charged  at  the  lowest  rate 
charged  to  others  for  that  test.  Additionally,  the  Secretary  must  be 
satisfied  that  under  the  arrangement  adequate  laboratory  services 
would  be  available  to  the  phvsicians  and  other  providers  treating 
medicaid  patients ;  the  committee  has  required  that  the  Secretary  may 
approve  State  plans  only  when  these  conditions  are  met. 
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The  committee  is  concerned,  however,  that  concentration  of  medic- 
aid business  in  a  small  number  of  laboratories  might  prove  detrimen- 
tal to  quality  if  the  laboratory  served  only  the  medicaid  population. 
The  committee  believes  it  would  be  beneficial  to  make  arrangements 
for  the  purchase  of  services  only  with  laboratories  that  provide  serv- 
ices to  both  private  and  public  patients.  Providers  of  laboratory 
services  to  the  general  population  have  established  fee  schedules  for 
their  services  and  often  have  operational  quality  assurance  mech- 
anisms, thus  providing  the  purchaser  with  a  ready  means  of  deter- 
mining the  lowest  rate  charged  for  quality  services.  The  committee 
does  not  wish  to  take  any  action  which  would  result  in  the  develop- 
ment of  a  two-class  system  of  health  care  in  this  country  by  allow- 
ing States  to  purchase  laboratory  services  from  providers  whose  only 
customer  is  medicaid.  Experience  has  generally  shown  that  the  exist- 
ence of  a  private  clientele  has  a  quality  assurance  effect  on  the  services 
provided  to  public  patients.  Therefore,  the  committee  has  established 
as  an  additional  condition  for  approval  of  a  State  plan  for  the  pur- 
chase of  laboratory  services  that  no  more  than  75  percent  of  the  labora- 
tory's business  may  be  with  medicaid  and  medicare  patients. 

The  committee  recognizes  that  one  result  of  this  legislation  will 
be  a  reduction  in  the  number  of  providers  from  whom  a  State,  or 
political  subdivision,  purchase  laboratory  services.  Theoretically,  it 
would  be  possible  for  a  State  or  political  subdivision,  under  this  act  to 
enter  into  arrangements  with  only  one  provider  of  laboratory  services 
in  an  area  (provided  the  condition  of  adequate  available  services  was 
met).  The  committee's  intent,  however,  is  not  to  encourage  such  a 
monopolistic  situation  in  any  large  health  care  delivery  area. 
Obviously,  in  such  an  area  it  is  more  desirable  to  encourage  the  utiliza- 
tion of  several  providers.  It  only  one  provider  is  serving  a  very  large 
population  group,  the  State  could  become  the  "captive"  of  the  provider 
and  find  it  administratively  difficult  to  switch  to  another  provider 
should  the  first  prove  to  be  inadequate  or  to  charge  excessive  rates.  In 
addition,  accessibility  of  the  services  to  the  physician  should  be  a  con- 
sideration in  determining  the  number  of  such  arrangements.  There- 
fore, it  is  the  committee's  expectation  that  States  making  arrangements 
with  providers  of  laboratory  services  under  this  legislation  would  gen- 
erally not  make  such  arrangements  with  only  one  provider  of  such 
services  in  any  large  health  care  delivery  area.  Furthermore,  the  Secre- 
tary in  establishing  policies  and  rules  to  implement  this  provision 
should  discourage  such  monopolistic  situations. 

Although  the  committee  is  persuaded  that  an  override  of  the  free- 
dom-of -choice  provision  of  medicaid  is  justified  in  the  case  of  labora- 
tory services,  it  recognizes  that  unanticipated  problems  may  result 
when  this  policy  is  implemented.  Consequently,  the  committee  has  lim- 
ited the  time  period  during  which  States  may  purchase  laboratory 
services  through  these  arrangements  to  3  years,  and  has  instructed  the 
Secretary  of  HEW  to  evaluate  experience  with  the  new  arrangements, 
and  report  to  the  Congress  within  24  months  on  the  results  so  that 
determination  of  whether  the  policy  change  should  be  permanent  can 
be  made. 

Finally,  the  provision  clarifies  the  legislative  authority  for  the  cur- 
rent requirement  in  regulation  that  medicaid  laboratories  must  meet 
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the  same  standards  required  for  laboratories  participating  in  the 
Medicare  program. 

REIMBURSEMENT  OF  PHYSICIANS'  SERVICES  IN  TEACHING  HOSPITALS 

(SECTION  32  5} 

The  section  authorizes  reimbursement  under  Medicare  and  Medicaid 
to  hospitals  with  approved  teaching  programs  for  services  rendered 
by  physicians  if  the  hospital  so  elects  and  if  all  physicians  agree  not 
to  bill  program  eligibles  for  professional  services  rendered  in  the 
hospital;  otherwise,  physicians  in  teaching  hospitals  would  be  eligible 
for  reimbursement  directly  under  the  physician  payment  provisions 
of  Medicare  and  Medicaid.  The  section  also  repeals  certain  provisions 
of  1972  amendments  to  the  Social  Security  Act  relating  to  payment  of 
teaching  physicians  that  were  never  implemented  through  regulation. 

The  medicare  program,  Title  XVIII  of  the  Social  Security  Act,  is 
comprised  of  two  complementary  programs — the  Hospital  Insurance 
program  which  generally  pays  for  institutionally  provided  services, 
such  as  hospital  care,  and  the  Supplementary  Medical  Insurance  pro- 
gram which  pays  for  physician,  diagnostic,  and  ambulatory  services. 
This  structure  raised  several  administrative  questions  when  applied  to 
the  nation's  teaching  hospitals  where  the  physicians  provide  both  pro- 
fessional medical  services  to  individual  patients  and  educational  and 
supervisory  services  to  the  hospital  itself.  Essentially,  the  bipartite 
structure  of  the  medicare  program  necessitated  that  the  dual  activities 
of  these  teaching  physicians  be  clearly  separated  for  reimbursement 
purposes  between  the  Hospital  Insurance  and  Supplementary  Medical 
Insurance  components  of  medicare.  In  the  early  years  of  the  medicare 
program,  this  separation  was  not  effectively  accomplished  in  some 
teaching  hospitals. 

The  Social  Security  Amendments  of  1972  (Public  Law  92-603) 
included  a  provision  (section  227)  which  was  intended  to  assure  that 
medicare  would  make  charge  reimbursement  for  physician  services 
furnished  in  teaching  hospitals  only  if  its  beneficiaries  received  bona 
fide  private  patient  care.  This  was  believed  to  be  necessary  because  the 
General  Accounting  Office  and  other  investigators  found  that  some 
teaching  physicians  billed  for  services  actually  furnished  by  interns 
or  residents  who  assumed  responsibility  for  the  treatment :  in  other 
cases,  physicians'  charges  were  out  of  proportion  to  the  physician 
services  actually  rendered  or  the  charges  billed  to  other  patients.  Sec- 
tion 227  generally  treated  physician  services  furnished  in  teaching 
hospitals  as  hospital  services,  reimbursable  to  the  hospital  on  the  basis 
of  reasonable  costs.  However,  two  exceptions  were  permitted  to  this 
general  rule:  Charges  were  payable  for  physician  services  furnished 
in  certain  hospitals  which  had  traditionally  billed  and  collected  for 
physician  services  on  a  charge  basis;  charges  were  also  payable  if  a 
hospital's  patients  were  private  patients,  with  "private  patient"  to  be 
defined  in  regulations  by  the  Secretary.  Implementation  was  sched- 
uled for  hospital  cost  reporting  periods  beginning  after  June  30, 1973. 

However,  to  date,  implementation  has  not  occurred.  Initially,  sec- 
tion 15  of  Public  Law  93-233  delayed  implementation  so  that  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences  could 
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study  and  report  on  reasonable  and  equitable  methods  of  reimbursing 
for  physician  services  in  teaching  hospitals.  (Section  15  also  provided 
that_  hospitals  could  elect  cost  reimbursement  for  their  physicians' 
services  if  all  the  physicians  in  the  hospital  agreed  not  to  bill  charges 
for  services  furnished  to  medicare  patients.  A  small  number  of  teach- 
ing hospitals  have  elected  to  be  paid  for  physician  service?  on  this 
cost  basis.)  The  Institute  of  Medicine  study  was  issued  in  March  1976. 
The  changes  proposed  by  section  227  were  to  have  taken  effect  on 
October  1. 1978.  However,  the  Secretary  has  still  not  issued  a  notice  of 
proposed  rulemaking  to  implement  the  section  227  changes. 

The  Committee  believes  that  no  purpose  would  be  served  by  further 
postponement  of  the  effective  date.  The  current  situation  results  in  un- 
certainty for  providers  and  physicians  concerning  what  the  standards 
for  reimbursement  will  be.  Further,  the  Committee  has  reluctantly 
concluded  that  the  current  provision  is  apparently  unadministrable. 
Additionally,  the  committee  believes  that  there  have  been  significant 
changes  in  the  way  services  are  furnished  in  teaching  hospitals  since 
enactment  of  section  227.  Intermediary  Letter  Xo.  372.  issued  in  April 
of  1969.  established  clearer  criteria  for  identifying  the  personal 
identifiable  services  a  teaching  phvsician  must  perform  for  an  indi- 
vidual patient  to  qualify  for  a  fee-for-service  payment  under  the 
Supplementary  Medical  Insurance  component  of  medicare.  "When 
these  criteria  are  not  met  and  properly  documented  in  the  medical 
record,  it  is  presumed  that  the  physician  is  provided  only  educational 
or  supervisory  services,  and  the  costs  of  the  service  are  included  in  the 
reimbursement  from  the  hospital  component  of  medicare.  The  pa- 
tient care  requirements  of  Intermediary  Letter  Xo.  372  seem  to  have 
been  accepted  by  teaching  physicians  and  adopted  as  policy  by  teach- 
ing hospitals. 

The  provision,  therefore,  would  permit  physicians  to  continue  to  be 
reimbursed  on  a  charge  basis,  unless  the  teaching  hospital  and  all  its 
physicians  elect  to  be  paid  on  the  basis  of  reasonable  cost  (as  pre- 
viously permitted  bv  section  15  of  Public  Law  93-233  on  an  interim 
basis),  with  the  understanding  that  as  a  minimum  the  guidelines  cur- 
rently in  effect  governing  payment  for  physicians'  services  in  teaching 
hospitals,  which  this  Committee  endorses,  will  remain  in  effect.  Fur- 
ther, this  Committee  expects  that  HEW  will  take  steps  forthwith  to 
incorporate  these  guidelines  in  its  regulations.  Physicians,  teaching 
hospitals,  and  related  entities  should  recognize  that  the  Committee's 
action  is  not  an  invitation  to  return  to  any  abuses  of  the  late  sixties. 
The  Committee  strongly  believes  teaching  physicians  should  person- 
ally perform  or  personally  supervise  patient  services  in  order  to  qual- 
ify for  fee-for-service  payment.  The  Committee  notes  that  failure  of 
a  phvsician.  teaching  hospital,  or  related  entity  to  comply  with  these 
requirements  would,  among  other  things,  constitute  a  false  statement 
or  representation  of  a  material  fact  in  an  application  of  payment  under 
medicaid  or  medicare.  The  Committee  expects  the  Department  and 
State  Medicaid  fraud  and  abuse  control  units  to  vigorously  pursue  any 
noncompliance. 

"Where  States  elect  to  compensate  for  services  of  teaching  or  super- 
vising physicians  under  medicaid.  Federal  matching  should  be  limited 
to  payments  not  in  excess  of  medicare  allowances. 
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The  provision  would  be  effective  with  cost  reporting  periods  begin- 
ning on  or  after  October  1, 1978. 

DEMONSTRATION  PROJECTS  FOR  REQUIRING  SECOND  OPINIONS  FOR  CERTAIN 
ELECTIVE  PROCEDURES  UNDER  MEDICARE  AND  MEDICAID  (SECTION  326) 

The  section  authorizes  the  Secretary  to  undertake,  through  grant 
or  contract,  demonstration  projects  to  determine  the  cost-effective- 
ness and  effect  on  the  patient  of  mandating  that  medicare  and  medicaid 
beneficiaries  obtain  a  second  opinion  with  respect  to  certain  elective 
surgical  procedures  before  payment  will  be  made  for  those  services. 
The  section  also  provides  that  no  medicare  or  medicaid  beneficiary 
may  be  required  to  participate  in  a  demonstration  project  for  requiring 
second  opinions  for  certain  elective  surgery  without  his  or  her  informed 
consent. 

Under  current  law,  persons  eligible  for  benefits  under  medicare  and 
medicaid  are  entitled  to  have  payment  made  for  medically  necessary 
physicians'  and  hospital  services,  including  medically  necessary  elec- 
tive surgical  procedures.  If  program  eligibles  voluntarily  seek  second 
opinions  from  another  physician  before  undergoing  elective  surgery, 
reimbursement  is  made  for  those  consultants,  subject  to  applicable 
cost-sharing  requirements. 

The  Committee  believes  that  second  opinion  programs  may  be  of 
great  value  in  reducing  unnecessary  surgery,  in  reducing  unnecessary 
expenditures  (both  by  Government  and  consumers),  and  by  enabling 
consumers  of  medical  care  to  make  better  informed  choices  as  to  their 
own  well-being. 

In  hearings  held  by  the  Committee's  Oversight  and  Investigations 
Subcommittee  in  1975,  1976,  1977,  and  1978  (resulting  in  reports  in 
1976  and  1979)  and  in  hearings  held  by  the  Health  and  Environment 
Subcommittee  in  1979,  Eugene  McCarthy  of  Cornell  Medical  School 
has  presented  eight  years  of  data  and  follow-up  on  both  mandatory 
and  voluntary  second  opinion  programs.  That  data  has  indicated  the 
potential  worth  of  second  opinion  programs.  The  Oversight  and  In- 
vestigations Subcommittee  has  also  had  independent  confirmation  of 
McCarthy's  results  from  Canadian  and  U.S.  board  certified  surgeons 
acting  as  consultants  to  the  Subcommittee  on  the  subject  of  hysterec- 
tomies and  tonsillectomies. 

In  order  to  determine  the  relative  effect  of  a  mandatory  second 
opinion  program  rather  than  the  voluntary  program  of  current  law,  the 
section  directs  the  Department  of  Health,  Education  and  Welfare  to 
fund  at  least  seven  2-year  demonstration  projects.  These  demonstra- 
tions would  examine  the  effects  of  requiring  a  second  physician's  opin- 
ion on  the  rate  and  cost  of  selected  elective  surgical  procedures  funded 
by  the  medicare  and  medicaid  programs.  The  Secretary  of  HEW 
would  request  proposals  from  public  or  private  entities  (PSRO's, 
Medical  Societies,  state  agencies,  etc.)  covering  populations  of  suffi- 
cient size  to  provide  statistically  significant  data.  Submitted  proposals 
would  be  considered  according  to  criteria  determined  by  the  Secretary 
and  would,  as  far  as  possible,  include  rural  and  urban  populations  and 
several  economic  strata. 

Under  the  provisions,  the  Secretary  may  fund  a  project  only  if 
it  includes  satisfactory  procedures  for  notifying  both  patients  and 
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physicians  of  the  existence  and  requirements  of  the  project  and  to  the 
extent  practicable  for  preventing  the  physician  providing  the  second 
opinion  from  knowing  the  identity  of  the  physican  offering  the  orig- 
inal opinion.  It  is  the  intent  of  the  Committee  that  the  Secretary  assure 
that  payment  will  be  made  for  the  second  opinion  only  if  the  physician 
providing  that  second  opinion  is  independent  of  the  first  physician 
and  has  no  financial  arrangements  with  him  or  her.  Further,  the  section 
requires  that  individuals  must  be  provided  with  a  list  of  physicians 
who  will  provide  written  second  opinions.  The  Committee  believes  the 
program  should  not  be  carried  out  in  health  manpower  shortage  areas 
where  there  would  be  an  insufficient  number  of  physicians  to  give  sec- 
ond opinions  or  where  requiring  second  opinions  would  worsen  the 
problem  of  securing  necessary  medical  services  which  are  already  in 
short  supply. 

Patients  in  the  demonstration  areas  who  agree  to  participate  in  the 
project  would  be  required  to  have  a  second  opinion  before  medicare  or 
medicaid  would  pay  for  the  surgical  procedure.  Medicare  or  medicaid 
would  pay  the  full  cost  of  this  additional  benefit.  Medicare  or  medicaid 
reimbursement  would  be  dependent  on  obtaining  the  second  opinion 
and  payment  would  be  made  for  the  surgical  procedure  according  to 
regular  program  rules  if  the  patient  made  the  final  decision  to  have 
surgery,  whether  or  not  the  first  and  second  opinions  were  not  in  agree- 
ment. A  patient  could  obtain  a  third  opinion,  if  he  wished,  when  the 
first  and  second  opinions  did  not  concur.  Emergency  or  urgent  surgery 
would  not  require  a  second  opinion. 

An  evaluative  component  would  be  built  into  the  demonstration 
projects  to  provide  statistically  valid  data  on  the  following:  (1)  effect 
on  number  of  procedures  performed,  (2)  savings  of  items  such  as 
direct  and  indirect  surgical  costs,  (3)  additional  medical  costs  in- 
curred, (4)  administrative  costs,  (5)  administrative  complexities  of  a 
required  program,  (6)  health  status  of  patients  in  relationship  to 
whether  or  not  they  had  a  surgical  procedure  and  (7)  additional  in- 
formation obtained  by  the  patient  from  a  second  physician's  opinion. 
Existing  data  is  insufficient  to  determine  the  effect  of  a  mandatory 
second  opinion  program  on  these  variables. 

The  number  of  patients  receiving  second  surgical  opinions  under 
this  type  of  program  is  expected  to  exceed  those  reached  under  a  vol- 
untary program  thus  providing  data  to  evaluate  the  effect  of  the  sec- 
ond opinion  program  in  terms  of  the  criteria  described  above,  when 
it  is  used  by  a  large  number  of  patients  who  are  not  self-selected. 

Under  current  law,  research,  development,  and  related  activities 
funded  by  grant  or  contract  through  the  Department  of  Health  and 
Human  Services  that  would  place  human  subjects  at  risk  are  required 
to  meet  regulatory  standards  designed  to  assure  the  protection  of 
those  subjects.  Among  these  protections  is  the  requirement  that  the 
activity  obtain  the  legally  effective  informed  consent  of  an  individual 
before  involving  him  or  her  as  a  subject. 

The  Committee  does  not  believe  that  the  demonstration  projects  for 
requiring  second  opinions  for  certain  elective  surgery  authorized  by 
the  bill  would  place  medicare  or  medicaid  beneficiaries  at  risk.  How- 
ever, the  Committee  does  feel  that  medicare  and  medicaid  beneficiaries 
should  not  be  subject  to  such  a  demonstration  project  without  their 
written  and  legally  effective  informed  consent.  The  section  provides 
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that,  before  payment  for  an  elective  surgery  can  be  denied  under  a 
demonstration  project  for  failure  by  the  beneficiary  to  obtain  a  re- 
quired second  opinion,  the  beneficiary  must  have  given,  in  writing,  his 
or  her  informed  consent  to  participate  in  the  project. 

Under  the  provision  informed  consent  must  be  knowingly  and  freely 
given  by  the  individual  (or  his  legally  authorized  representative), 
without  undue  inducement  and  without  constraint  or  coercion  in  any 
form.  In  order  for  the  consent  to  be  informed,  each  individual  must 
receive  a  fair  explanation  of  the  nature  and  purposes  of  the  project,  a 
description  of  the  risks  and  benefits  that  can  reasonably  be  expected 
from  participation  in  the  project,  a  disclosure  of  any  appropriate 
alternatives  to  participation  that  might  be  advantageous  to  the  in- 
dividual, and  an  offer  to  answer  any  questions  the  individual  might 
have  with  respect  to  the  project. 

The  Committee  notes  that  since  the  purpose  of  these  projects  is  to 
determine  the  differential  costs  and  effects  of  a  program  where  the 
receipt  of  the  second  opinion  is  required  before  the  elective  surgery  is 
paid  for  rather  than  something  that  may  be  done  at  the  option  of  the 
individual  when  the  initial  opinion  recommending  surgery  is  received, 
the  Secretary  would  be  expected  to  receive  some  assurance  in  regard  to 
a  given  project  that  sufficient  numbers  of  persons  would  consent  to 
participate  ( and  agree  to  the  requirement  of  a  mandatory  second  opin- 
ion) before  the  project  would  be  funded.  The  Committee  would  expect, 
then,  that  the  consent  would  generally  be  sought  prior  to  an  occasion 
when  the  initial  recommendation  for  surgery  is  made.  However,  once 
a  sufficient  level  of  participation  is  assured,  at  the  option  of  the  project 
and  the  Secretary,  further  participants  could  be  allowed  to  enter  the 
project  if  they  are  willing  to  give  their  informed  consent  to  participate 
at  the  point  when  the  recommendation  for  one  of  the  elective  surgical 
procedures  is  made. 

CONTINUED  USE  OF  DEMONSTRATION  PROJECT  REIMBURSEMENT  SYSTEMS 

(SECTION  327) 

The  section  authorizes  States  with  rate-setting  programs  for  the  pay- 
ment for  hospital  services  that  have  been  approved  as  demonstration 
projects  by  the  Secretary  to  continue  to  determine  medicare  and  med- 
icaid reimbursement  rates  for  hospitals  under  those  programs  unless 
the  Secretary  finds  that  the  program  no  longer  needs  applicable 
standards. 

Under  current  law,  hospitals  participating  in  medicare  and  med- 
icaid are  generally  reimbursed  on  a  "reasonable  cost"  basis  for  covered 
inpatient  services.  The  Secretary  has  the  authority  to  approve  the  use 
of  alternative  reimbursement  rates  or  methodologies  in  connection 
with  demonstration  projects  to  determine  whether  the  alternatives  will 
increase  the  efficiency  and  reduce  the  costs  of  providing  hospital  serv- 
ices under  medicare  and  medicaid  without  adversely  affecting  the 
quality  of  services  provided.  Four  major  projects  in  Maryland,  New 
York,  New  Jersey,  and  Washington  are  currently  operating  under  this 
demonstration  authority. 

While  the  Secretary  has  authority  to  determine  the  appropriate 
length  of  a  demonstration  project  sufficient  to  carry  out  the  purposes 
of  the  demonstration,  she  does  not  have  the  authority  to  extend  dem- 
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onstration  projects  indefinitely.  As  a  result,  several  States  now  operat- 
ing approved  programs  are  in  jeopardy  of  losing  their  authority  to  de- 
termine medicare  and  medicaid  rates  for  hospital  services  on  other 
than  a  "reasonable  cost"  basis,  even  though  the  programs  have  effec- 
tively restrained  the  rates  of  increase  in  the  cost  of  hospital  services. 
The  loss  of  this  authority  would  have  a  severe  and  adverse  impact 
on  the  ability  of  the  affected  States  to  carry  out  their  hospital  cost 
containment  efforts  and  might  lead  to  increased  Federal  medicare  and 
medicaid  outlays  as  well. 

The  provision  authorizes  the  Secretary  to  continue  to  allow  med- 
icare and  medicaid  reimbursement  to  be  made  under  a  reimburse- 
ment system  originally  established  on  a  demonstration  project  basis 
after  the  demonstration  period  has  ended.  The  demonstration  projects 
must  have  been  approved  by  the  Secretary  under  section  402  of  the 
Social  Security  Amendments  of  1967  as  amended  by  Section  222(b) 
of  the  Social  Security  Amendments  of  1972,  or  Section  222(a)  of  the 
Social  Security  Amendments  of  1972,  and  the  rate  of  increase  in  the 
costs  per  admission  of  medicare  patients  during  the  course  of  the 
project  must  have  been  less  than  or  equal  to  the  rate  of  increase  for 
all  medicare  beneficiaries  during  that  period.  If  these  conditions  are 
met,  and  if  the  State  has  legislative  authority  to  operate  such  a  system 
(and  the  State  elects  to  have  reimbursement  made  under  the  system) 
or  the  system  is  operated  through  a  voluntary  agreement  of  hospitals 
(and  those  hospitals  elect  reimbursement  under  the  system),  then  the 
Secretary  must  continue  to  allow  medicare  and  medicaid  rates  to  be 
established  through  the  rate-setting  system. 

Under  the  section,  use  of  the  demonstration  project  reimbursement 
system  would  continue  until  the  Secretary  determines  that  all  third 
party  payers  do  not  reimburse  participating  hospitals  on  the  basis 
required  under  the  system,  or  that  the  rate  of  increase  in  costs  per  ad- 
mission of  medicare  patients  in  the  participating  hospitals  when  meas- 
ured over  the  previous  three  year  period,  exceeds  the  comparable 
rate  of  increase  in  costs  per  admission  for  medicare  patients  in  all 
hospitals  throughout  the  country.  These  limitations  on  the  State's 
continuing  authority  are  intended  to  insure  that  the  medicare  pro- 
gram does  not  pay  more  for  hospital  services  under  the  State's  system 
than  under  the  "reasonable  cost"  payment  method. 

The  Committee  would  expect  the  Secretary  to  develop  a  process  for 
reviewing  and  validating  the  performance  of  the  system,  and  for  mon- 
itoring any  changes  in  the  plan.  It  is  not  the  intent  of  the  Committee 
to  freeze  the  system  in  place  in  exactly  the  form  approved  as  part  of 
the  demonstration  if  improvements  can  be  made;  however,  it  is  the 
intent  that  the  program  would  continue  to  operate  in  basically  the 
same  form  so  that  the  Secretary  is  assured  that  its  effectiveness  is  not 
impaired,  and  that  additional  costs  are  not  shifted  to  medicare  or 
medicaid. 

REIMBURSEMENT   FOR   HEALTH    MAINTENANCE   ORGANIZATIONS  (HMO'S) 

(SECTION  32  8) 

The  section  would  provide  reimbursement  for  health  maintenance 
organizations  on  the  oasis  of  a  prospectively  determined  per  capita 
amount  equal  to  95  percent  of  the  cost  of  providing  medicare  benefits 
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to  beneficiaries  outside  the  HMO.  Any  difference  between  the  HMO's 
adjusted  community  rate  (adjusted  for  the  higher  utilization  of  the 
elderly  and  disabled)  and  the  medicare  reimbursement  would  be  re- 
turned to  medicare  beneficiaries  in  additional  benefits. 

Under  present  law,  health  maintenance  organizations  may  contract 
for  medicare  reimbursement  on  either  a  cost  or  risk  basis.  However, 
only  one  HMO  has  opted  to  be  reimbursed  under  the  existing  risk  for- 
mula. HMO's  have  generally  found  the  risk  reimbursement  formula 
unacceptable  because  retroactive  adjustments  are  made  which  take 
into  account  the  costs  actually  incurred  by  the  HMO.  The  new  risk 
formula  would  provide  a  prospectively  determined  per  capita  pay- 
ment for  each  enrollee.  The  Committee  recognizes  that  HMO's,  in 
the  non-medicare  portion  of  their  business,  receive  a  fixed,  prospec- 
tively determined  payment  per  enrollee  which  is  not  related  to  the 
amount  of  care.  This  payment  per  enrollee  acts  as  a  limit  on  HMO 
revenues,  creating  financial  incentives  for  the  organization  to  control 
costs  and  to  provide  only  the  least  expensive  service  appropriate  to 
the  enrollees'  needs.  These  incentives  are  passed  on  to  the  physician  by 
paying  him  on  a  salary  basis,  providing  a  bonus  or  profit  sharing 
arrangement  when  costs  are  kept  low,  or  providing  other  meaningful 
incentives  for  him  to  control  costs  and  utilization. 

Under  the  provision,  the  rates  of  medicare  payment  under  the  risk 
contract  would  be  set  at  95  percent  of  the  per  capita  amount  that  would 
be  paid  by  medicare  for  services  provided  to  an  enrolled  beneficiary 
(classified  by  actuarial  factors  such  as  age  and  sex)  by  other  providers 
in  the  geographic  area  of  the  HMO.  For  example,  the  rate  of  payment 
for  a  65  year  old  beneficiary  would  be  lower  than  the  rate  for  an  85 
year  old  beneficiary. 

The  second  important  feature  of  the  section's  risk  reimbursement 
formula  requires  the  HMO  to  provide  to  enrolled  medicare  bene- 
ficiaries increased  benefits  or  reduced  cost-sharing,  to  the  extent  that 
the  medicare  reimbursement  exceeds  the  HMO's  adjusted  community 
rate.  This  approach  would  create  incentives  for  medicare  beneficiaries 
to  enroll  in  HMO's  and  assure  that  the  economies  realized  through 
HMO  efficiencies,  in  excess  of  the  HMO's  usual  profit  and  other  re- 
tained funds,  accrue  to  beneficiaries.  The  HMO  would  determine  what 
additional  benefits,  reduced  beneficiaries  cost  sharing  or  combination 
of  the  two  are  most  appropriate  for  its  medicare  enrollees.  The  Secre- 
tary would  be  required  to  report  to  the  Congress  three  years  after 
enactment  on  the  type  and  amount  of  additional  benefits  which  are 
being  provided.  The  provision  also  requires  the  Secretary  to  study 
and  report  to  the  Congress  the  causes  for  beneficiary  disenrollment 
from  HMO's  under  medicare  contracts,  paying  particular  attention 
to  the  utilization  and  quality  of  services  provided  these  beneficiaries 
and  their  medical  condition  prior  to  disenrollment. 

Members  of  an  HMO  which  has  elected  to  be  reimbursed  under 
this  risk  formula  could  not  receive  medicare  payments  for  services 
not  furnished  by  or  through  the  HMO ;  the  HMO  would  be  respon- 
sible for  providing  all  medicare-covered  services  to  medicare  enrollees. 
However,  medicare  beneficiaries  enrolled  in  an  HMO  at  the  time  the 
new  method  was  first  applied  to  the  HMO  could  choose  to  continue  to 
seek  medical  care  outside  the  HMO  and  be  reimbursed  by  medicare 
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in  the  current  manner  unless  the  Secretary,  because  of  the  administra- 
tive costs  or  other  administrative  burdens  involved,  required  the  new 
method  to  apply  to  all  members  of  a  particular  HMO. 

An  HMO  would  be  defined  as  a  public  or  private  organization  which 
is  organized  under  the  laws  of  any  state.  It  would  include  both  fed- 
erally qualified  HMO's  and  other  HMO's  which  are  constituted  in 
accordance  with  requirements  spelled  out  in  the  bill.  The  Committee 
carefully  developed  these  requirements  so  that  HMO's  which  are  not 
federally  qualified  would  be  eligible  to  participate  in  this  new  medi- 
care reimbursement  system. 

In  some  parts  of  the  country  HMO's  have  developed  without  the 
advantages  of  being  federally  qualified.  If  they  realize  their  potential 
for  operating  in  a  cost  efficient  manner,  they  will  exert  strong  com- 
petitive pressure  on  health  insurance  plans,  and  thus  fee  for  service 
providers,  to  reduce  the  cost  of  health  services  and  expand  the  services 
offered  in  their  benefit  plans.  It  is  the  Committee's  view  that  these 
HMO's  are  capable  of  serving  medicare  beneficiaries  as  well  as  any 
other  health  care  providers.  It  would  be  inappropriate  and  unneces- 
sary to  require  these  HMO's  to  become  federally  qualified  in  order 
to  participate  in  this  new  medicare  reimbursement  scheme  as  long 
as  there  are  assurances  that  their  medicare  and  other  enrollees  are 
satisfied  with  the  care  they  receive. 

An  HMO  which  is  not  federally  qualified  must  meet  five  require- 
ments. First,  the  organization  must  provide  the  following  compre- 
hensive range  of  health  care  services:  physicians  services,  inpatient 
hospital  services,  laboratory,  X-ray,  emergency  and  preventive  serv- 
ices and  out  of  area  coverage.  Preventive  health  services  would  in- 
clude services  such  as  voluntary  family  planning,  well  child  care, 
periodic  health  evaluation  for  adults,  pediatric  and  adult  immuniza- 
tions. The  organization  either  must  provide  these  services  to  its  en- 
rolled members  or  otherwise  make  these  services  available  to  its 
enrolled  members  by  arranging  for  their  provision. 

Second,  the  organization  must  be  compensated  (except  for  deducti- 
bles, co-insurance  and  co-payments)  for  the  provision  of  health  care 
services  to  a  member  by  a  fixed  periodic  payment  which  is  unrelated 
to  the  frequency,  extent,  or  kind  of  health  care  services  actually 
provided  to  that  member. 

Third,  the  organization  must  provide  physician  services  either  (1) 
directly  through  physicians  who  are  either  employees  or  partners  of 
the  organization,  or  (2)  through  arrangements  with  individual  phy- 
sicians or  one  or  more  groups  of  physicians  organized  on  a  group 
practice  or  individual  practice  basis.  If  an  HMO  used  such  arrange- 
ments, the  Committee  intends  for  it  to  enter  into  contracts  with  the 
individual  physicians  or  group  of  physicians  to  insure  that  they  would 
be  available  and  accessible  to  the  enrolled  members.  One  of  the  most 
important  features  which  distinguishes  an  HMO  from  a  health  in- 
surance plan  is  that  an  HMO  contracts  with  its  members  to  make 
physicians  available  to  them  to  provide  necessary  services  while  an 
insurance  plan  contracts  with  its  insureds  to  pay  for  physicians'  serv- 
ices if  the  insured  individuals  locate  the  physicians.  If  the  HMO 
does  not  have  contracts  with  its  physicians  it  could  not  assure  its 
members  of  the  availability  and  accessibility  of  their  physicians. 
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Fourth,  the  organization  must  assume  full  financial  risk  on  a  pro- 
spective basis  for  the  provision  of  its  health  care  services.  Exceptions  to 
tliis  requirement  are  that  the  organization  may  obtain  insurance  or 
make  other  arrangements  for  the  cost  of  providing  health  care  serv- 
ices to  any  one  enrollee  in  excess  of  $5000  a  year,  for  the  cost  of  out- 
of-area  medically  necessary  services,  and  for  up  to  90  percent  of  the 
amount  by  which  its  costs  for  any  fiscal  year  exceed  115  percent  of 
its  income  for  that  year.  The  assumption  of  financial  risk  on  a  prospec- 
tive basis  is  an  essential  characteristic  of  an  HMO.  Because  an  HMO 
provides  services  within  a  fixed  annual  revenue  ceiling  it  constantly 
seeks  to  control  its  costs.  It  is  the  Committee's  view  that  an  HMO 
cannot  contain  its  costs  if  it  does  not  promote  efficient  utilization  of 
services  and  facilities  by  its  physicians  and  other  health  care  providers. 
The  Committee  intends  for  HMO's  to  use  mechanisms,  such  as  risk 
sharing,  financial  incentives  or  other  incentives,  with  their  physicians 
to  encourage  them  to  monitor  utilization,  achieve  utilization  goals  and 
thereby  control  costs. 

And  fifth,  the  organization  must  make  adequate  provision  against 
the  risk  of  insolvency.  Without  this  requirement  individuals  enrolled 
could  be  subject  to  the  unexpected  bankruptcy  of  their  HMO  and  sub- 
sequent disruption  of  their  health  care  services. 

If  an  organization  meets  these  five  requirements  it  would  be  con- 
sidered a  health  maintenance  organization  for  purposes  of  reimburse- 
ment under  medicare.  In  order  to  participate  in  medicare,  however,  it 
must  also  meet  for  its  medicare  beneficiaries  certain  conditions  of 
participation. 

There  are  eight  conditions  of  participation. 

First,  the  HMO's  minimum  benefit  package  must  include  the 
services  to  which  a  medicare  beneficiary  is  entitled.  It  may  include 
additional  health  care  services  at  the  option  of  the  medicare  bene- 
ficiary or  if  the  Secretary  approves  such  additional  services.  The 
purpose  of  permitting  secretarial  approval  is  to  allow  the  Secre- 
tary to  approve  a  broader  minimum  benefit  package  so  that  the 
HMO  can  offer  to  the  medicare  beneficiary  the  same  minimum  bene- 
fit package  it  offers  to  its  other  enrollees.  (The  HMO  could  add 
other  services,  in  additiion  to  those  approved  by  the  Secretary, 
but  only  at  the  option  of  the  Medicare  beneficiary.)  The  Secre- 
tary's authority  to  approve  a  broader  minimum  benefit  package  is 
limited.  If  the  Secretary  determines  that  including  additional  services 
would  substantially  discourage  enrollment  by  medicare  beneficiaries, 
then  the  Secretary  would  not  approve  the  addition.  Under  any  circum- 
stance the  HMO  is  required  to  inform  medicare  beneficiaries  of  the 
portion  of  their  premium  rate  or  other  charges  which  are  applicable 
to  any  additional  services.  Under  no  circumstances  could  medicare 
beneficiaries'  health  status  be  considered  by  the  HMO  in  determining 
whether  a  beneficiary  could  enroll  if  a  broader  minimum  benefit  pack- 
age is  authorized  by  the  Secretary. 

Second,  the  HMO  must  limit  the  amount  of  premium  or  other  pay- 
ments charged  to  its  medicare  enrollees  for  their  entitled  benefits  to 
the  actuarial  equivalent  of  medicare  deductibles  and  coinsurance  that 
would  apply  to  those  beneficaries  were  they  not  enrolled  in  the 
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HMO.  Any  premium  charged  and  the  actuarial  value  of  any  deduct- 
ible, co-insurance  or  co-payment  charged  for  additional  services 
(described  in  the  preceding  paragraph)  could  not  exceed  the  adjusted 
community  rate  for  those  services. 

Third,  the  HMO  must  provide  services  to  medicare  beneficaries 
through  institutions'  entities  and  persons  meeting  the  applicable  re- 
quirements of  Sec.  1861  of  the  Social  Security  Act. 

Fourth,  in  order  to  assure  that  an  HMO  makes  a  genuine  effort  to 
enroll  medicare  beneficaries,  the  HMO  must  have  an  open  enrollment 
period  at  least  every  year  during  which  it  accepts  medicare  bene- 
ficaries up  to  the  limits  of  its  capacity  and  without  restrictions  in  the 
order  in  which  they  apply  for  enrollment.  This  requirement  is  neces- 
sary since  most  HMO's  enroll  only  groups  and  medicare  beneficaries, 
in  many  instances,  would  be  enrolling  as  individuals;  without  assur- 
ance of  open  enrollment,  such  medicare  beneficaries  would  have  no 
access  to  the  HMO.  No  HMO,  however,  would  have  to  accept  propor- 
tionately more  medicare  enrollees  than  are  represented  in  the  popula- 
tion in  the  geographic  area  served  by  the  HMO. 

Fifth,  the  HMO  must  (1)  provide  assurance  to  the  Secretary  that 
it  will  not  expel  or  refuse  to  re  enroll  any  medicare  individual  because 
of  that  individual's  health  status  or  requirement  for  health  care  serv- 
ices, and  (2)  notify  each  medicare  beneficiary  of  such  fact  at  the  time 
of  the  individual's  enrollment. 

Sixth,  the  HMO  must  make  its  services  available  and  accessible  to 
medicare  beneficiaries  within  the  area  served  by  the  HMO  promptly 
and  in  a  manner  which  assures  continuity.  When  medically  necessary, 
those  services  must  be  available  and  accessible  24  hours  a  dav  and  seven 
days  a  week.  The  HMO  must  also  reimburse  a  medicare  beneficiary 
if  he  or  she  paid  for  medically  necessary  and  immediately  required 
health  care  services  rendered  outside  the  HMO's  service  area. 

Seventh,  the  HMO  must  provide  meaningful  procedures  for  hear- 
ing and  resolving  grievances  between  the  HMO  (including  any  entity 
or  individual  through  which  it  provides  its  health  services)  and  medi- 
care beneficiaries. 

And  eighth,  the  HMO  must  have  arrangements,  established  in  ac- 
cordance with  regulations  of  the  Secretary,  for  an  on-going  quality 
assurance  program  for  health  care  services  it  provides  to  medicare 
beneficiaries. 

Because  federally  qualified  HMO's  and  other  HMO's  will  partici- 
pate in  this  medicare  program,  the  committee  intends  for  the  Office  of 
Health  Maintenance  Organizations  in  the  Department  of  Health  and 
Human  Services  to  play  a  major  role  in  determining  whether  an 
organization  seeking  participation  under  this  provision  meets  the 
HMO  definition  and  complies  with  the  conditions  of  participation. 
Since  many  of  the  conditions  of  participation  are  similar  to  require- 
ments for  federally  qualified  HMO's,  those  conditions  should  be  inter- 
preted consistently  with  the  requirements  of  Title  XIII  of  the  Public 
Health  Service  Act. 

Federally  qualified  HMO's  must  set  their  premiums  under  a  "com- 
munity rating  system"  which  is  defined  in  Section  1302(8)  of  the  Pub- 
lic Health  Service  Act.  Because  the  Committee  expands  the  definition 
of  HMO's  to  include  organizntions  not  federally  qualified,  the  pro- 
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vision  permits  an  HMO  to  develop  an  adjusted  community  rate  for 
its  medicare  beneficiaries  based  upon  its  weighted  aggregate  premium 
for  non-medicare  beneficiaries.  The  adjustment  of  the  weighted  ag- 
gregate premium  would  be  made  in  a  manner  similar  to  the  adjustment 
of  the  community  rate  of  a  federally  qualified  HMO. 

To  insure  that  non- federally  qualified  HMO's  which  meet  the  def- 
inition of  the  Committee's  provision  disclose  their  ownership  and 
related  information  in  accordance  with  section  1124  of  the  Social 
Security  Act,  the  section  modifies  the  definition  of  HMO's  in  Section 
1124  so  that  it  includes  HMO's  as  defined  in  the  Committee's  provision. 

During  the  Committee's  deliberation  some  concern  was  expressed 
that  HMO's  will  unduly  benefit  from  participation  in  this  program. 
It  is  the  Committee's  view  that  this  is  not  the  case.  HMO's  will  benefit 
because  this  new  system  of  reimbursement  for  medicare  beneficiaries  is 
consistent  with  their  mode  of  operation  for  their  other  enrollees.  An 
HMO  will  be  paid  an  amount  equal  to  95  percent  of  the  cost  of  provid- 
ing medicare  benefits  to  beneficiaries  in  its  area,  but  the  HMO  will 
retain  only  that  portion  of  the  amount  equal  to  its  adjusted  community 
rate.  The  difference  will  be  returned  to  its  medicare  beneficiaries.  An 
HMO  will  be  required  to  conduct  an  open  enrollment  period  during 
which  it  must  accept  medicare  beneficiaries  in  the  order  in  which  they 
applv  for  enrollment.  Because  medicare  beneficiaries  are  older  they 
require  considerably  more  health  services ;  so  an  HMO  will  be  assum- 
ing substantial  financial  risk  during  this  open  enrollment  period. 

Concerns  were  also  expressed  to  the  Committee  that  because  non- 
federally  qualified  HMO's  will  be  permitted  to  participate  medicare 
beneficiaries  will  be  subjected  to  significant  abuses  by  unregulated 
HMO's.  The  Committee  also  believes  that  this  concern  is  unfounded. 
If  a  medicare  beneficiarv  believes  that  he  or  she  has  received  inadequate 
services  or  determines  that  he  or  she  does  not  want  to  continue  enroll- 
ment for  any  reason,  they  may  terminate  enrollment  with  a  one  month 
notice.  In  addition,  an  HMO's  medicare  and  medicaid  enrollment 
cannot  exceed  50  percent  of  its  total  enrollment.  This  provision,  more 
than  anv  other,  will  assure  that  participating  HMO's  are  stable,  well 
managed  community  businesses.  If  they  do  not  satisfy  the  health 
care  needs  of  their  non-medicare  enrollees,  so  that  they  disenroll  and 
their  number  declines  below  one-half  of  the  total  enrollment,  the  HMO 
cannot  continue  participating  in  this  medicare  program. 

The  section  also  amends  Section  1122  of  the  Social  Security  Act. 
That  section  provides  for  review  of  capital  expenditures  made  bv  or  on 
behalf  of  a  health  care  facility  which  is  reimbursed  under  Social  Secu- 
rity Act.  Under  the  current  provisions  of  Section  1122  capital  expendi- 
tures to  be  made  by  an  HMO  for  the  development  of  a  health  care 
facility  would  be  reviewed.  In  the  Health  Planning:  and  Resources 
Development  Amendments  of  1979,  Public  Law  96-79,  the  Congress 
determined  that  certain  capital  expenditures  made  bv  HMO's  should 
not  be  covered  by  state  certificate  of  need  programs.  (These  programs 
are  required  by  Title  XV  of  the  Public  Health  Service  Act.)  The  Com- 
mittee believes  that  review  under  Section  1122  and  under  Title  XV 
should  be  consistent.  The  Committee's  section  would  modify  Sec- 
tion 1122  to  exclude  from  revieAv  a  capital  expenditure  made  by  or  on 
behalf  of  a  health  care  facility  if  the  obligation  of  the  expenditure 
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would  not  be  required  to  be  reviewed  under  Section  1527  of  the  Public 
Health  Service  Act. 

This  section  does  not  impose  any  new  requirement  for  review 
under  Section  1122.  For  services  which  are  not  required  by  Title  XV 
to  be  included  in  a  state  certificate  of  need  program,  such  as  home 
health  services,  those  services  would  only  be  reviewed  under  Section 
1122  if  the  section  provided  for  such  review. 

REIMBURSEMENT  UNDER  MEDICAID  FOR  SERVICES  FURNISHED  BY 
NURSE  MID  WIVES   (SECTION  331) 

The  section  requires  States  to  provide  coverage  under  their 
medicaid  programs  for  services  furnished  by  a  nurse-midwife  to  the 
extent  that  he  or  she  is  authorized  to  perform  such  services  under  State 
law  or  regulation.  The  section  would  authorize  reimbursement  on 
either  an  indirect  or  direct  basis  and  would  empower  the  Secretary  to 
establish  standards  for  nurse-midwife  participation  in  medicaid. 

Under  current  law,  States  may,  at  their  option,  provide  coverage 
under  their  medicaid  programs  for  nurse  midwife  services.  They  may 
recognize  these  services  as  within  the  scope  of  physicians'  services, 
clinic  services,  or  hospital  services;  in  this  case,  payment  is  made  to 
the  physician,  clinic,  or  hospital  for  which  the  nurse  midwife  is  em- 
ployed or  otherwise  associated.  States  also  have  the  option  of  paying 
for  these  services  by  directly  reimbursing  the  nurse-midwife  who  fur- 
nished them;  the  Committee  is  informed  that  only  two  States  cur- 
rently reimburse  directly.  In  addition,  medicaid  law  requires  States 
to  cover  rural  health  clinic  services,  which  include  care  provided  by 
a  licensed  nurse  midwife  employed  by,  or  receiving  compensation  from, 
a  qualified  rural  health  clinic  (reimbursement  is  made  to  the  clinic). 

Nurse  midwives  are  registered  nurses  with  additional  educational 
and  clinical  backgrounds  m  midwifery.  Within  the  scope  of  their  au- 
thority under  State  law  or  regulation,  nurse  midwives  manage  the  care 
of  normal  mothers  and  newborn  babies  throughout  the  maternity 
cycle — pregnancy,  labor,  birth,  and  the  immediate  post-partum  pe- 
riod— with  various  arrangements  for  physician  referral  and  consulta- 
tion in  the  event  of  complications.  The  Committee  is  informed  that  all 
but  3  States  have  laws  or  regulations  authorizing  or  permitting  the 
practice  of  midwifery. 

The  Committee  heard  testimony  that  nurse-midwives  represent  a 
cost-effective  source  of  quality  maternity  care.  In  order  to  increase 
the  availablity  and  accessibility  of  nurse-midwives  to  low-income 
women  eligible  for  medicaid,  the  provision  requires  State  to  provide 
coverage  for  nurse-midwife  services  to  the  extent  that  the  nurse  mid- 
wife is  authorized  to  practice  under  State  law.  Keimbursement  would 
be  available  whether  or  not  the  nurse  midwife  was  under  the  super- 
vision of,  or  associated  with,  a  physician  or  other  health  care  pro- 
vider. It  should  be  stressed  again,  however,  that  the  provision  would 
not  preempt  State  law  or  regulation  relating  to  the  legality  or  scope  of 
practice  of  nurse-midwives. 

The  Committee  notes  that  as  a  result  of  making  coverage  of  the  serv- 
ices of  a  nurse  midwife  mandatory  in  the  medicaid  program,  States 
would  be  required  to  offer  direct  reimbursement  to  these  health  care 


81 


practitioners  as  one  of  the  available  payment  options.  As  is  generally 
the  case  under  the  medicaid  program,  each  State  would  establish  its 
own  reimbursement  level  for  these  services,  subject  to  the  test  of  cur- 
rent law  that  reimbursement  be  sufficient  to  assure  that  the  service  is 
actually  available  (where  there  are  nurse  mid  wives) . 

In  order  to  qualify  as  a  nurse-midwife  for  purpose  of  receiving 
medicaid  reimbursement,  a  registered  nurse  would  either  have  to  be 
certified  by  an  organization  recognized  by  the  Secretary  or  have  suc- 
cessfully completed  a  program  of  study  and  clinical  experience  that 
has  been  approved  by  the  Secretary.  In  implementing  these  require- 
ments, the  Secretary  is  expected  to  provide  for  the  establishment  of 
standards  that  will  assure  that  medicaid  eligibles  will  receive  high 
quality  care  without  creating  unnecessary  barriers  to  entry  for  quali- 
fied nurse  midwives  seeking  to  participate  in  medicaid. 

CONTINUING  MEDICAID  ELIGIBILITY  FOR  CERTAIN  INDIVIDUALS  BY  DISRE- 
GARDING CERTAIN  INVOLUNTARY  INCREASES  IN  INCOME  (SECTION  33  2) 

Under  the  section,  any  cost-of-living  or  annual,  general  increases 
received  by  medicaid  beneficiaries  in  Social  Security,  Railroad  Retire- 
ment, Civil  Service  Retirement,  or  Veterans'  benefits  would  be  disre- 
garded for  purposes  of  determining  their  eligibilty  for  continuing 
medicaid  coverage.  This  disregard  would  apply  only  to  individuals 
who  were  eligible  for  medicaid  on  or  after  June  1,  1980,  and  who 
would  lose  their  medicaid  eligibility  as  a  result  of  any  such  cost-of- 
living  or  annual  increase. 

Under  current  law,  persons  who  receive  cost-of-living  or  annual 
increases  in  Social  Security  benefits,  Railroad  Retirement  benefits, 
Veteran's  benefits,  or  Civil  Service  Retirement  Benefits  must  accept 
those  increases  as  a  condition  of  medicaid  eligibility.  Generally,  any 
such  increases  are  included  in  the  incomes  of  these  persons  for  deter- 
mining whether  they  meet,  or  continue  to  meet,  the  applicable  State 
medicaid  income  standards.  When  these  increases  are  counted,  a  per- 
son may  lose  medicaid  eligibility  even  though  the  increase  in  income 
almost  certainly  is  not  sufficient  to  replace  the  value  of  the  lost  medicaid 
coverage.  In  the  Unemployment  Compensation  Amendments  of  1976, 
Public  Law  94—566,  Congress  provided  protection  against  loss  of 
medicaid  for  persons  who  were  receiving  both  Social  Security  and 
Supplemental  Security  Income  (SSI)  cash  benefits,  but  who  lose  their 
SSI  eligibility  as  a  result  of  a  cost-of-living  increase  in  Social  Secu- 
rity benefits.  However,  this  protection  did  not  extend  to  persons  who 
were  not  actually  receiving  SSI  payments  (residents  of  nursing  homes, 
for  example,  or  medically  needy  persons) ,  or  to  persons  who  received 
annual  or  cost-of-living  increases  in  Railroad  Retirement,  Veterans' 
or  Civil  Service  benefits. 

The  Committee  believes  that  congressionally  mandated  increases  in 
Social  Security,  Railroad  Retirement,  Veterans',  or  Civil  Service 
Retirement  benefits  should  not  inadvertently  penalize  the  low-income 
beneficiaries  of  those  programs  by  terminating  their  eligibility  for 
medicaid.  The  purpose  of  these  cost-of-living  or  annual  increases  is 
to  enhance  the  ability  of  these  indigent  beneficiaries  to  meet  their 
subsistence  needs;  by  resulting  in  the  loss  of  medicaid  eligibility, 
however,  these  increases  have  precisely  the  opposite  effect. 
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The  provision  would  require  that  any  cost-of-living  or  annual,  gen- 
eral increases  in  Social  Security,  Railroad  Retirement,  Veterans',  or 
Civil  Service  Retirement  benefits  be  disregarded  in  determining 
whether  a  person  eligible  for  medicaid  should  continue  to  receive 
medicaid  coverage.  This  disregard  would  apply  to  all  persons  eligible 
for  medicaid  on  or  after  June  1,  1980,  who  would  lose  their  medicaid 
eligibility  as  a  result  of  an  increase  in  benefits  under  one  of  these  pro- 
grams. It  would  apply  to  both  categorically  needy  and  medically 
needy  eligibles  in  all  participating  jurisdictions. 

The  Committee  does  not  intend  that  the  disregard  of  increases 
specified  by  the  bill  be  applied  to  persons  establishing  initial  medicaid 
eligibility.  Thus,  a  person  who  received  a  cost-of-living  increase  at 
some  point  after  June  1,  1980,  and  had  not,  prior  to  that  time,  been 
receiving  medicaid  (or  had  not  had  a  formal  determination  of  eligibil- 
ity) would  not  be  entitled  to  have  the  increase  disregarded  in  deter- 
mining eligibility.  Once  eligibility  for  medicaid  has  been  established, 
however,  a  person  receiving  an  annual  or  cost-of-living  increase  speci- 
fied in  the  bill  after  that  time  would  be  entitled  to  have  the  full  amount 
of  such  increase  disregarded  for  medicaid  eligibility  purposes. 

Under  current  law,  persons  may,  at  a  State's  option,  establish  eligi- 
bility for  medicaid  by  "spending  down."  This  apples  in  States  that 
have  opted  to  cover  the  medically  needy  and  in  States  that  have  opted 
to  impose  their  own  more  restrictive  eligibility  standards  on  SSI 
recipients  for  medicaid  coverage.  Under  the  "spend  down"  process, 
incurred  medical  expenses  are  deducted  from  countable  income  in  de- 
termining eligibility  for  a  specified  time  period.  When  that  period 
ends,  these  persons  must  once  again  incur  sufficient  medical  expenses  to 
reduce  their  income  below  the  State  eligibility  standard.  Although 
the  Committee  intends  that  no  medicaid  recipient  should  lose  eligibil- 
ity or  have  the  conditions  of  their  coverage  changed  solely  because  of 
a  general  increase  in  benefit  levels  under  the  Federal  programs  cited, 
it  is  recognized  that  application  of  this  principle  is  somewhat  more 
difficult  in  the  case  of  medicaid  recipients  who  are  eligible  solely  be- 
cause of  the  deduction  of  incurred  medical  expenses  from  their  income. 
Such  recipients  are  usually  eligible  only  for  a  specified  time  period. 
When  that  period  ends,  they  are  ineligible  until  they  again  incur  suffi- 
cient medical  expenses  to  reduce  their  income  below  the  State's  eligi- 
bility standard.  For  recipients  eligible  by  virtue  of  the  "spend-down", 
the  Committee  intends  that  they  be  allowed  the  disregard  of  annual 
Federal  benefit  increases  for  each  eligibility  period  in  a  consecutive 
series  of  such  periods,  so  long  as  they  continue  to  become  eligible  (by 
incurring  sufficient  medical  expenses)  during  each  period.  If  they  fail 
to  become  eligible  during  any  period,  they  will  be  considered  to  have 
become  "otherwise  ineligible  for  assistance"  and  will  not  be  entitled 
to  the  disregard  if  they  apply  for  subsequent  periods.  They  would  be 
treated  in  a  comparable  manner  to  those  individuals  previously  eli- 
gible without  a  spend-down  who  lose  eligibility  because  their  income, 
not  including  annual  Federal  benefit  level  increases,  rises  above  the 
State's  eligibility  standard.  The  Committee  believes  that  this  approach 
will  assure  that  no  current  recipient  loses  eligibility  due  to  an  annual 
Federal  benefit  increase,  while  not  requiring  States  to  maintain  ex- 
tensive records  on  previous  benefit  level  increases  for  individuals  who 
are  not  currently  on  the  rolls. 
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The  Committee  expects  that  the  Department  will  make  arrange- 
ments with  the  agencies  responsible  for  administering  the  Social 
Security,  Railroad  Retirement,  Veterans,  and  Civil  Service  benefits 
programs  specified  by  the  bill  whereby  these  agencies  will  provide, 
both  on  a  periodic  basis  and  on  request,  a  statement  of  the  amount 
of  any  cost-of-living  or  other  general  increase  for  each  affected  bene- 
ficiary, as  well  as  the  cumulative  total  of  such  increases  after  June  1, 
1980.  The  Committee  further  intends  that  such  arrangements  will 
include  adequate  mechanism  for  making  such  information  available 
on  a  timely  basis  to  beneficiaries  and  State  medicaid  agencies  in  order 
that  eligibility  determinations  in  such  cases  are  expeditiously  proc- 
essed. 

LIMITATION  ON  MEDICAID  ELIGIBILITY  FOR  INDIVIDUALS  WHO  DISPOSE  OF 
RESOURCES   (SECTION  333) 

The  section  authorizes  States  to  delav  eligibility  for  medicaid  cover- 
age to  certain  individuals  for  specified  periods  of  time  (up  to  24 
months)  if,  within  2  years  preceding  application  for  medicaid  cov- 
erage, an  individual  had  disposed  of  resources  with  an  uncompen- 
sated value  of  $6,000  or  more  in  order  to  establish  medicaid  eligibility. 
The  bill  further  authorizes  States  to  recover  medicaid  payments  made 
on  behalf  of  individuals  who  disposed  of  assets  to  gain  medicaid  eligi- 
bility. 

Under  current  law.  States  must  make  medicaid  coverage  available 
to  recipients  of  aid  to  families  with  dependent  children  (AFDC). 
States  have  the  option  of  making  medicaid  available  to  all  aged,  blind, 
and  disabled  persons  who  receive  title  XVI  supplemental  security  in- 
come (SSI)  or  State  supplemental  benefits  or  of  imposing  their  own 
more  restrictive  eligibility  tests  to  determine  whether  SSI  recipients 
qualify  for  medicaid.  Any  State  that  covers  all  title  XVI  beneficiaries 
under  its  medicaid  program  must  use  the  same  eligibility  rules  and 
procedures,  except  for  the  level  of  income  and  resources,  in  determin- 
ing medicaid  eligibility  for  other  aged,  blind,  and  disabled  persons, 
including  nursing  home  residents  and  the  medically  needy  (those 
whose  income  or  resources  exceed  the  eligibility  standards  for  SSI  cash 
payments). 

Under  current  SSI  law,  persons  who  dispose  of  assets  (real  or  per- 
sonal property,  or  cash)  by  sale  or  gift  before  filing  an  application  for 
cash  assistance  benefits  can  qualify  for  SSI  benefits  even  though  re- 
tention of  the  assets  would  have  made  the  applicant  ineligible  due  to 
excess  resources.  Generally,  such  persons  would,  by  establishing  eligi- 
bility for  SSI.  become  eligible  for  medicaid  benefits  as  well  (except  in 
those  States  that  apply  their  own  more  restrictive  standards).  Fur- 
ther, since  there  is  no  prohibition  against  transfer  of  assets  in  the  SSI 
proqram  under  current  law,  a  State  which  does  not  restrict  eligibility 
of  title  XVI  beneficiaries  may  not  impose  such  a  restriction  on  medic- 
aid elip-ibilitv  for  anv  other  aged,  blind  or  disabled  person. 

(It  should  be  noted  that  the  House  has  passed  as  part  of  H.R.  4904. 
the  Social  Welfare  Reform  Amendments  of  1970.  a  provision  which 
would  denv  SSI  eli^ibilitv  for  a  snecified  period  to  persons  who  dis- 
pose of  assets  to  gain  eligibility;  that  has  not  vet  been  enacted,  how- 
ever, so  current  law  continues  to  govern  medicaid  policy.) 
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The  Committee  is  concerned  that  persons  with  substantial  resources 
may  be  able  to  receive  medicaid  benefits  by  purposefully  transferring 
their  valuable  assets  in  order  to  qualify  for  medicaid  without  receiv- 
ing in  fair  exchange  money  that  they  could  live  on  or  goods  and  serv- 
ices relevant  to  their  support.  To  the  extent  that  such  abuse  of  the 
medicaid  program  occurs,  the  provision  would  provide  States  with 
two  different  authorities  for  addressing  the  problem. 

Under  the  section,  a  State  could  delay  eligibility  for  medicaid  cover- 
age for  specified  periods  of  time  if,  within  24  months  before  filing  an 
application  for  medicaid  benefits,  an  individual  had  disposed  of  re- 
sources at  less  than  current  market  value  for  the  purpose  of  establish- 
ing eligibility  for  such  benefits  and  if  the  uncompensated  value  of  the 
resources  exceeded  $6,000.  The  uncompensated  value  is  the  difference 
between  the  amount  of  compensation,  if  any,  and  the  current  market 
value  of  the  person's  equity  interest  in  the  resource.  Because  the  intent 
of  the  Committee  is  not  to  penalize  low  income  individuals  with  very 
limited  resources,  the  provision  does  not  authorize  a  State  to  deny  or 
delay  eligibility  where  the  uncompensated  value  of  the  resource  is  less 
than  $6,000. 

The  period  of  eligibility  delay  is  related  to  the  amount  of  uncom- 
pensated value.  If  the  uncompensated  value  of  the  resource  exceeds 
$6,000  but  is  less  than  $12,000,  the  bill  authorizes  a  delay  of  6  months  ; 
if  the  uncompensated  value  exceeds  $12,000  but  is  less  than  $30,000, 
12  months ;  and  if  the  uncompensated  value  exceeds  $30,000, 24  months. 
The  delay  in  eligibility  is  to  take  effect  beginning  with  the  month  fol- 
lowing the  transfer  of  the  resource.  The  delay  is  to  cease  after  the 
month  in  which  the  resources  were  returned  to  the  transferor  or  the 
transferor  receives  compensation  for  the  resources  equal  to  the  un- 
compensated value. 

The  Committee  believes  that  no  State  should  be  authorized  to  im- 
pose medicaid  transfer  of  resource  prohibitions  that  are  more  restric- 
tive than  those  provided  for  in  the  section.  Therefore,  all  States, 
including  States  which  have  opted  not  to  cover  all  SSI  recipients, 
would  be  subject  to  the  requirement  that  any  transfer  of  assets  require- 
ment applied  as  a  condition  of  medicaid  eligibility  could  not  be  more 
restrictive  than  the  standard  established  in  this  provision. 

It  should  be  noted  that  under  this  Committee  recommendation, 
restrictions  on  transfer  of  assets  would  not  apply  to  individuals  actu- 
ally receiving  SSI  benefits  except  those  residing  in  States  that  do  not 
make  medicaid  coverage  available  to  all  SSI  recipients.  Until  the  SSI 
law  is  changed,  SSI  eligibility  does  not  take  into  account  assets  an 
individual  no  longer  has,  whether  or  not  they  were  transferred  for  the 
purpose  of  securing  eligibility.  The  receipt  of  SSI  automatically 
brings  medicaid  eligibility  in  most  States.  Where  that  occurs,  it  is  the 
judgment  of  the  Committee  that  the  administrative  complications 
which  would  be  raised  by  denying  medicaid  to  an  SSI  recipient  out- 
weigh the  advantages  of  applying  a  transfer  of  assets  provision  for 
medicaid  purposes  to  SSI  recipients.  Again,  however,  it  should  be 
noted  that  H.R.  4801,  if  enacted,  would  change  SSI  policy,  and  result 
in  similar  treatment  for  medicaid  purposes  of  SSI  recipients  and  non- 
recipients  alike. 

The  provision  authorizes  a  State  to  presume  that  any  disposition  of 
resources  within  the  24  month  period  prior  to  an  application  for  bene- 
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fits  has  been  for  the  purpose  of  obtaining  medicaid  coverage.  However, 
before  imposing  any  delay,  a  State  must  provide  the  individual  written 
notice  and  an  opportunity  for  a  fair  hearing  under  the  State  plan  to 
rebut  this  presumption.  If  the  individual  is  able  to  present  clear  and 
convincing  evidence  that  the  transfer  was  for  some  purpose  other  than 
establishing  eligibility  for  medicaid  benefits,  the  State  shall  not  impose 
any  delay.  The  section  also  authorizes  the  States  to  reduce  the  period 
of  delay,  or  waive  it  altogether,  in  cases  that  the  State  determines  that 
such  relief  is  justified,  even  though  the  presumption  of  improper  trans- 
fer has  not  been  rebutted. 

The  Committee  heard  testimony  that  individuals  have,  on  the  basis 
of  self-serving  advice,  transferred  resources  to  others  at  less  than  cur- 
rent market  value  yet  are  unable  to  recover  those  resources  or  their 
uncompensated  value.  The  Committee  does  not  intend  that  States 
penalize  individuals  that  have  been  subject  to  such  exploitation  by 
delaying  their  eligibility  for  medicaid. 

Under  the  section,  the  State  would  also  be  authorized  to  recover 
from  the  person  to  whom  resources  were  transferred  at  less  than  cur- 
rent market  value  part  or  all  of  the  State's  medicaid  outlays  on  behalf 
of  the  person  who  transferred  the  resources.  The  Committee  believes 
that  a  State,  rather  than  delaying  the  eligibility  of  a  person  who  trans- 
fers substantial  assets  in  order  to  qualify  for  medicaid  and  perhaps 
denying  that  person  needed  medical  care,  may  prefer  to  proceed 
against  the  transferee  to  recover  the  costs  of  whatever  medical  assist- 
ance was  provided.  A  State  may  choose  both  to  delay  the  eligibility  of 
the  transferor  and  to  recover  from  the  transferee. 

The  Committee  intends  that  a  State,  in  exercising  its  authority  un- 
der this  provision  of  the  bill,  would  utilize  appropriate  State  judicial 
procedures  to  assure  due  process  to  a  transferee.  Under  the  bill  no 
State  could  initiate  an  action  for  recovery  more  than  3  years  after  the 
end  of  a  period  of  ineligibility  of  the  transferor.  This  assures  that  a 
transferee's  potential  liability  is  not  indefinite.  Since  it  would  be  un- 
fair to  hold  the  transferee  responsible  for  more  than  the  uncompen- 
sated value  of  the  asset  improperly  transferred,  the  bill  limits  the 
State's  right  of  recovery  to  the  lesser  of  the  uncompensated  value  or 
the  cost  of  the  medical  assistance  provided  to  the  transferor  during  or 
after  the  period  the  transferor  was  (or  could  have  been)  determined 
to  be  ineligible. 

This  portion  of  the  provision  would  apply  to  dispositions  of 
resources  occuring  on  or  after  the  date  of  enactment. 

ADJUSTMENT  OF  DOLLAR  LIMITATION  AND  ELIMINATION  OF  SPECIAL  LIMI- 
TATION ON  MEDICAID  PAYMENTS  TO  PUERTO  RICO,  THE  VIRGIN  ISLANDS, 
GUAM,  THE  NORTHERN  MARIANA  ISLANDS,  AMERICAN  SOMOA,  AND  THE 
TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS   (SECTION  334) 

The  bill  increases  the  ceilings  on  Federal  medicaid  matching  pay- 
ments in  fiscal  year  1980  to  Puerto  Rico,  and  in  fiscal  years  1981  and 
1982  for  Puerto  Rico,  Guam,  and  the  Virgin  Islands.  It  also  provides 
for  an  adjustment  in  these  ceilings  in  subsequent  fiscal  years  by  a 
percent  equal  to  the  percentage  increase  in  the  Consumer  Price  Index. 
Subject  to  these  ceilings,  the  Federal  medicaid  matching  rates  in  these 
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jurisdictions  would,  under  the  bill,  be  determined  on  same  basis  as 
they  are  with  respect  to  the  States.  The  bill  also  authorizes  participa- 
tion in  medicaid  by  the  Northern  Mariana  Islands,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific  Islands  on  the  same  basis  (Fed- 
eral matching  payments  are  subject  to  an  annual  ceiling  with  adjust- 
ments for  inflation) . 

Under  current  medicaid  law,  the  Federal  Government  shares  with 
the  States  the  cost  of  medical  vendor  payments  according  to  a  statutory 
formula,  which  is  designed  to  provide  a  higher  percentage  of  Federal 
matching  payments  to  States  with  low  per  capita  incomes.  Whatever 
amount  a  State  expends  in  vendor  payments,  the  Federal  Government 
will  pay  its  share  at  the  rate  determined  under  the  formula,  ranging 
from  a  minimum  of  50  percent  to  a  maximum  of  83  percent. 

Although  they  participate  in  medicaid,  Puerto  Rico,  the  Virgin 
Islands,  and  Guam  do  not  currently  receive  Federal  matching  funds 
on  the  same  basis  as  the  States.  As  originally  enacted  in  1965,  title  XIX 
of  the  Social  Security  Act  (medicaid)  had  only  one  provision  specifi- 
cally relating  to  Guam,  Puerto  Rico,  and  the  Virgin  Islands.  The 
Federal  matching  percentage  was  set  at  55  percent  rather  than  accord- 
ing to  the  per  capita  income  formula  used  for  the  States,  which  would 
have  resulted  in  substantially  higher  matching  rates.  This  provision 
was  related  to  comparable  limitations  under  the  then  existing  cash 
assistance  programs.  (When  the  cash  assistance  programs  were 
amended  to  include  the  jurisdictions  in  1949,  lower  matching  and  an 
overall  limit  on  Federal  funds  were  established) . 

As  part  of  the  Social  Security  Amendments  of  1967,  the  provisions 
relating  to  the  jurisdictions  were  changed : 

(a)  To  exempt  them  from  the  limit  on  income  levels  for  the 
medically  needy.  The  1967  amendments  provided  that  in  the 
States  and  the  District  of  Columbia,  the  eligibility  level  for  the 
medically  needy  could  not  exceed  133  percent  of  the  highest 
amount  paid  to  an  AFDC  family.  The  jurisdictions  were  exempted 
from  this  because  of  the  extremely  low  levels  of  their  cash  as- 
sistance payments ; 

(h)  To  exempt  them  from  the  requirement  that  medicaid  recip- 
ients have  freedom  of  choice  of  providers.  The  large  public  health 
care  systems  existing  in  the  jurisdictions  made  this  requirement 
inappropriate ; 

(c)  To  reduce  the  Federal  matching  rate  to  50  percent ;  and 

(d)  To  establish  ceilings  on  the  amount  of  Federal  matching 
funds  available  under  title  XIX. 

In  1972.  the  ceilings  on  Federal  navments  under  title  XIX  were 
increased  from  $20  million  to  $30  million  for  Puerto  Rico,  and  from 
$650,000  to  $1  million  for  the  Virgin  Islands.  Payments  to  Guam 
have  been  limited  to  $900,000. 

The  original  justifications  for  the  limitation  on  Federal  matching 
funds  for  the  jurisdictions  was  based  on  their  tax  status.  The  Common- 
wealth of  Puerto  Rico  has  been  exempt  from  Federal  personal  and 
corporate  income  taxes,  and  excise  taxes  have  been  rebated  intact 
to  the  Commonwealth  government.  The  Federal  income  tax  laws 
apply  to  the  territories,  Guam,  and  the  Virgin  Islands;  however, 
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the  Federal  income  tax  revenues  are  rebated  intact  for  the  use  of  the 
territorial  government. 

However,  residents  of  Puerto  Rico,  Guam  and  the  Virgin  Islands 
are  U.S.  citizens.  Poverty  retains  serious  diminsions  in  the  jurisdic- 
tions. Inflation  in  the  jurisdictions  has  been  at  rates  substantially  in 
excess  of  that  experienced  in  the  States.  Unemployment  is  substantial. 

Since  the  time  that  ceilings  were  last  adjusted  for  the  jurisdictions, 
inflation  in  the  cost  of  medical  care  has  been  high.  Hospital  expendi- 
tures have  increased  so  rapidly  that  they  double  approximately  every 
5  years.  Over  the  last  several  years,  the  Medical  Care  Price  Index 
has  increased  at  rates  close  to  10  percent  annually.  The  medicaid 
program  itself  has  tripled  since  1972.  Yet  the  ceilings  on  Federal  ex- 
penditures in  the  jurisdictions  have  been  constant.  Both  in  real  dollar 
terms,  and  as  proportions  of  Federal  payments  in  the  medicaid  pro- 
gram, these  ceilings  have  in  effect  represented  a  substantial  decline  in 
Federal  support  for  medicaid  in  Guam,  Puerto  Kico,  and  the  Virgin 
Islands.  The  committee  believes  it  is  appropriate  to  reaffirm  a  commit- 
ment of  support  equivalent  to  that  established  in  1972. 

Federal  matching  rate  in  each  case  is  set  at  50  percent  and  subject  to 
a  fixed  dollar  ceiling  that  does  not  change  over  time.  As  a  result, 
these  jurisdictions  are  forced  to  bear  a  disproportionately  large  por- 
tion of  the  increasing  fiscal  responsibility  for  providing  health  care 
to  the  disadvantaged. 

With  respect  to  each  of  these  jurisdictions,  the  Committee's  bill 
would  eliminate  the  50  percent  limitation  on  the  Federal  medicaid 
matching  rate  and  raise  the  annual  ceilings  to  which  federal  pay- 
ments would  be  subject.  In  the  case  of  Puerto  Rico,  the  ceiling  would 
be  increased  from  the  current  level  of  $30  million  as  follows:  fiscal 
year  1980,  to  $33  million,  fiscal  year  1981  to  $45  million,  and  fiscal  year 
1982  to  $60  million.  In  the  case  of  the  Virgin  Islands,  the  ceiling  would 
be  increased  from  the  current  level  of  $1  million  to  $1.5  million  in  fis- 
cal year  1981  and  to  $2  million  in  fiscal  year  1982.  In  the  case  of  Guam, 
the  ceiling  would  be  increased  from  the  current  level  of  $0.9  million  to 
$1.4  million  in  fiscal  year  1981  and  to  $1.8  million  in  fiscal  year  1982.  To 
assure  that  the  federal  contribution  does  not  diminish  over  time  due 
to  inflation,  the  bill  provides  for  an  annual  adjustment  in  these  ceil- 
ings by  a  percent  equal  to  the  percentage  increase  in  the  CPI. 

Public  Law  94-241  authorized  the  participation  of  the  Northern 
Marianas  in  medicaid.  This  bill  places  the  authority  for  participation 
in  the  Social  Security  Act,  and  establishes  a  ceiling  on  Federal  pay- 
ments which  would  be  available  to  assist  in  meeting  the  cost  of  their 
medicaid  program  at  $350,000  in  fiscal  year  1981  and  $500,000  in  fiscal 
year  1982.  The  bill  also  authorizes  participation  in  medicaid  by  Ameri- 
can Samoa  and  the  Trust  Territory  of  the  Pacific  Islands,  two  areas 
which  do  not  now  have  programs,  and  establishes  ceilings  on  the  Fed- 
eral contribution  of  $350,000  in  fiscal  year  1981  and  $500,000  in  fiscal 
year  1982  for  American  Samoa,  and  $1.4  million  in  fiscal  year  1981 
and  $1.8  million  in  fiscal  year  1982  for  the  Trust  Territory  of  the 
Pacific  Islands.  These  ceilings  would  also  be  adjusted  annually  by  the 
rate  of  increase  in  the  CPI. 
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EXTENSION  OF  INCREASED  FUNDING  FOR  LONG  TERM  CARE  FACILITY 
INSPECTORS  UNDER  MEDICAID   (SECTION  335) 

The  section  would  extend  through  fiscal  year  1983  the  current  fed- 
eral matching  rate  of  100  percent  for  the  costs  of  State  long-term  care 
facility  inspections. 

Under  current  law,  skilled  nursing  facilities  (SNFs)  and  immediate 
care  facilities  (ICFs)  participating  in  medicaid  are  required  to  meet 
staffing,  licensing,  life  safety,  and  various  other  health  and  safety 
standards.  To  encourage  States  to  devote  adequate  resources  to  the  in- 
spection of  SNFs  and  ICFs  and  assure  conformity  with  these  require- 
ments, the  Federal  Government  now  pays  100  percent  of  the  costs  of 
training  and  compensating  personnel  responsible  for  such  inspections. 
This  100  percent  matching  rate  for  medicaid  inspections  is  due  to  ex- 
pire on  September  30,  1980;  thereafter,  the  Federal  matching  rate 
would  drop  to  75  percent,  the  rate  which  otherwise  applies  for  State 
administrative  costs  involving  skilled  medical  personnel,  and  the  rate 
that  was  in  effect  for  long-term  care  facility  inspections  prior  to  pas- 
sage of  the  Social  Security  Amendment  of  1972. 

The  Committee  is  concerned  that,  should  the  scheduled  decrease  in 
Federal  matching  payments  take  effect,  some  States  might  respond  by 
reducing  personnel,  thereby  weakening  their  inspection  and  enforce- 
ment efforts  and  possibly  jeopardizing  the  health  and  safety  of  pro- 
gram eligibles  receiving  long-term  care  in  participating  SNFs  and 
ICFs.  Accordingly,  the  section  would  extend  the  current  100  per- 
cent matching  rate  for  an  additional  3  years.  The  Committee  stresses 
that,  in  accepting  this  Federal  financial  assistance.  States  are  sub- 
ject to  the  provisions  of  Title  VI  of  the  Civil  Eights  Act  of  1964 
which,  among  other  things,  prohibit  discrimination  in  connection  with 
the  employment  of  inspection  personnel  on  the  basis  of  race,  color, 
or  national  origin.  Additionally,  the  Committee  notes  its  strong  belief 
that  the  political  affiliation  of  such  personnel  should  not  have  bearing 
on  employment ;  and  to  take  this  into  account  where  Federal  funds  are 
supporting  100  percent  of  the  costs  of  these  personnel  would  be  counter 
to  the  intent  of  the  Committee  in  recommending  this  bill. 

While  some  have  urged  that  the  100  percent  matching  rate  be  ex- 
tended on  a  permanent  basis,  the  Committee  has  determined  that  a 
limited  extension  would  be  more  appropriate  at  this  time.  The  Com- 
mittee is  concerned  that  some  of  the  State  inspection  programs  mav 
not  be  as  effective  as  the  Committee  would  expect  in  assuring  safe 
conditions  or  quality  care  in  r>artieipating  SNFs  and  ICFs  and  may 
be  excessively  costly  to  the  Federal  government.  It  is  the  Commit- 
tee's intention  to  request  the  Comptroller  General  to  investigate  the 
effectiveness  of  State  inspection  programs  funded  under  this  provision 
and  to  make  recommendations  to  the  Congress  before  any  further  ex- 
tension in  the  100  percent  matching  rate  would  be  considered. 

EXTENSION  OF  INCREASED  FUNDING  FOR  STATE  MEDICAID  FRAUD  CONTROL 

UNITS  (SECTION  3  36) 

The  section  authorizes  Federal  matching  payments  to  the  States  for 
the  costs  of  establishing  and  operating  medicaid  fraud  control  units 
at  the  rate  of  90  percent  for  an  initial  3-year  period  and  75  percent 
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thereafter.  These  payments  would  be  subject  to  a  ceiling  of  the  higher 
of  $125,000  or  one-quarter  of  1  percent  of  total  medicaid  outlays  in 
the  State  in  the  previous  quarter. 

Under  current  law,  Federal  matching  payments  are  available  to 
States  that  establish  agencies  to  investigate  and  prosecute  fraud  in 
their  medicaid  programs.  To  encourage  the  development  of  such  medic- 
aid fraud  control  units,  Congress  in  1977  provided  that  States  would 
be  reimbursed  for  90  percent  of  the  start-up  and  operating  costs.  This 
90  percent  matching  rate  was  made  available  for  only  three  years; 
it  is  scheduled  to  expire  on  September  30, 1980.  Thereafter,  the  Federal 
matching  payment  will  drop  to  50  percent,  the  usual  rate  provided 
in  the  medicaid  program  for  administrative  costs. 

The  Committee  is  informed  that  some  28  States  now  have  medicaid 
fraud  control  units  in  place  and  that  another  13  States  are  in  the 
process  of  developing  such  a  capability.  However,  some  of  the  States 
that  wish  to  establish  such  units  have  experienced  delays  in  doing 
so  and,  under  current  law,  would  not  be  able  to  realize  the  full  benefit 
of  the  increased  Federal  matching  rate.  The  section  would  eliminate 
this  artificial  deadline  and  substitute  a  Federal  matching  arrange- 
ment of  90  percent  for  a  3-year  period  and  75  percent  thereafter.  Thus, 
regardless  of  when  a  State  began  to  develop  its  medicaid  fraud  control 
unit,  it  would  be  eligible  for  up  to  3  years  of  Federal  funding  at  the 
90  percent  matching  rate.  It  should  be  understood  that  this  provision 
would  not  give  States  an  additional  three  years  of  90  percent  Federal 
funding  if  they  have  already  been  receiving  the  higher  matching  pay- 
ments; the  total  time  a  State  could  draw  the  90  percent  would  be 
measured  from  enactment  of  the  original  provision.  After  three  years 
of  90  percent  funding,  the  rate  would  drop  to  75  percent,  a  level  de- 
signed to  provide  a  continuing  incentive  for  operation  of  these  units. 
As  under  current  law,  Federal  matching  payments  in  any  calendar 
quarter  would  be  limited  to  the  greater  of  $125,000  or  $0.25  percent  of 
the  total  medicaid  outlays  in  the  State  for  the  previous  quarter. 

The  Committee  believes  that  expenditures  to  assure  the  develop- 
ment and  continued  operation  of  effective  State  fraud  units  constitute 
a  highly  effective  use  of  Federal  funds.  The  Inspector  General  has 
estimated  that  without  a  continuation  of  the  higher  Federal  matching 
rate,  some  existing  State  fraud  agencies  would  cease  operation  and 
other  States  now  interested  in  establishing  units  would  not  do  so. 
Although  there  is  little  question  that  most  units  are  clearly  cost  effec- 
tive, without  the  special  Federal  funding,  there  is  a  concern  that 
bureaucratic  pressures  and  inertia  within  a  State  might  result  in  the 
medicaid  agencies  simply  absorbing  the  anti-fraud  activities  into  their 
already  numerous  functions,  with  a  loss  of  effectiveness  in  criminal 
investigation  and  prosecution  activities,  for  which  the  independent 
anti-fraud  agencies  are  better  suited. 

CHANGE  IN  CALENDAR  QUARTER  FOR  WHICH  SATISFACTORY  UTILIZATION 
REVIEW  MUST  BE  SHOWN  TO  RECEIVE  WAIVER  OF  MEDICAID  REDUCTION 
(SECTION  337) 

The  section  prohibits  the  Secretary  from  assessing  financial  penalties 
against  States  for  failures  to  meet  the  requirements  of  medicaid  law 
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regarding  utilization  review  of  long-term  care  services  in  institu- 
tional settings  for  periods  before  January  1,  1978. 

Under  current  law,  States  must,  as  a  condition  of  participation  in 
medicaid,  have  an  adequate  program  of  control  over  the  utilization 
of  institutional  services,  including  reviews  of  the  .necessity  for  the 
admission  and  continued  stay.  Failure  to  meet  these  requirements  sub- 
jects a  State  to  a  one-third  reduction  in  Federal  matching  payments 
for  long-term  stays  in  institutional  settings. 

In  1977,  after  years  of  inaction,  the  Secretary  assessed  penalties 
against  a  number  of  States  under  this  provision.  The  severe  and  un- 
anticipated impact  on  affected  State  medicaid  programs  led  Congress, 
in  Public  Law  95-142,  to  allow  the  States  additional  time  to  bring 
themselves  into  full  compliance  with  the  utilization  control  program 
requirements  and  to  waive  penalties  assessed  for  past  periods  against 
any  State  demonstrating  full  compliance  by  December  31,  1977. 

For  technical  reasons,  the  State  of  Colorado  is,  under  current  law, 
still  subject  to  retroactive  penalties.  Since  the  Committee  believes  the 
State  has  complied  with  the  spirit  of  Public  Law  95-142,  the  section 
would  direct  the  Secretary  to  waive  any  financial  penalty  assessed 
against  a  State  with  respect  to  periods  before  January  1,  1978,  if  the 
State  is  able  to  show  to  the  Secretary's  satisfaction  that  it  was  in 
compliance  on  or  before  December  31,  1978.  The  Committee  empha- 
sizes that  this  technical  change  is  in  no  way  to  be  viewed  as  a  retrench- 
ment or  a  lack  of  resolve  on  its  commitment  to  effective  utilization 
control  and  medical  audit  programs  under  medicaid.  It  fully  expects 
and  intends  that  Colorado  and  all  other  States  participating  in  medic- 
aid will  take  the  necessary  steps  to  remain  in  full  compliance. 

EXPEDITED  RECOVERY  FOR  CERTAIN  DISALLOWED  MEDICAD3  CLAIMS 

(SECTION  341) 

The  section  provides  for  recovery  by  the  Department  of  Health  and 
Human  Services  of  Federal  matching  payments  for  State  medicaid 
expenditures  which  are  disallowed  on  or  after  October  1,  1980;  the 
section  provides  that  the  recovery  will  be  made  by  offsetting  payments 
to  the  State  which  occur  subsequent  to  the  final  notice  of  disallowance. 
The  section  provides  that  the  Secretary  shall  give  a  preliminary  no- 
tice to  the  State  of  her  intention  to  disallow  payments  at  least  30  days 
prior  to  the  date  of  the  final  notice  of  disallowance.  Further,  it  pro- 
vides that  if  the  Secretary's  disallowance  is  overturned  through  reg- 
ular administrative  or  judicial  appeals,  the  State  shall  be  paid  the 
amount  disallowed  plus  interest. 

Currently,  when  HHS  makes  a  finding  that  a  State  claim  for  Fed- 
eral matching  funds  should  not  have  been  allowed,  it  does  not  recover 
the  Federal  funds  already  granted  to  the  States  until  the  appeals 
process  is  completed,  which  typically  takes  as  long  as  two  years. 
During  this  period,  the  money  is  not  returned  to  the  Federal  Govern- 
ment, and  any  interest  that  accrues  is  retained  by  the  State.  This  pro- 
vision would  reverse  that  procedure.  Th  Federal  Government  would 
recover  the  amount  of  disallowed  funds  out  of  the  next  grant  award. 
Under  the  provision,  if  the  State  appeal  is  eventually  upheld,  the 
Federal  Government  is  required  to  return  the  disputed  funds  to  the 
State  plus  interest. 
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It  is  the  Committee's  intention  that  this  provision  should  apply 
only  to  future  findings  of  disallowance.  It  is  not  the  intention  to 
affect  amounts  already  involved  in  the  appeals  process.  Further,  the 
section  provides  for  a  preliminary  notice  by  the  Secretary  to  a  State 
indicating  her  intention  to  disallow  certain  expenditures.  In  requiring 
that  at  least  30  days  must  elapse  before  the  final  notice  of  disallow- 
ance is  issued,  it  is  the  intent  of  the  Committee  to  allow  the  State 
opportunity  to  present  to  the  Department  any  additional  informa- 
tion which  may  be  relevant.  This  opportunity  for  an  informal  appeal 
thus  occurs  before  the  final  notice  of  disallowance  is  made  and  the 
formal  appeals  process  is  begun. 

In  order  to  assure  that  the  Secretary  does  not  exercise  the  disal- 
lowance authority  in  an  arbitrary  manner,  the  section  provides  for 
repayment  to  the  State  with  interest  of  any  amounts  disallowed  by 
the  Secretary  where  the  Secretary's  finding  is  later  overturned,  either 
through  administrative  or  judicial  appeals.  The  Committee  intends 
for  a  similar  procedure  to  be  applied  if  the  amount  of  the  disallow- 
ance is  reduced. 

B.  Cost  Estimate 

The  Committee  concurs  in  estimates  supplied  by  the  Congressional 
Budget  Office  of  the  savings  resulting  from  the  medicaid  and  medicare 
provisions  recommended  by  the  Committee  for  inclusion  in  the  Re- 
conciliation bill.  However,  the  Committee  is  in  disagreement  with  an 
aspect  of  the'  estimate  concerning  costs  resulting  from  Section  337. 
This  section  makes  a  technical  change  in  the  law  to  clarify  that  a 
particular  State  (Colorado)  is  not  subject  to  a  retroactive  penalty  for 
failure  to  meet  certain  utilization  review  requirements.  This  technical 
change  reflects  original  Congressional  intent,  and  is  being  made  be- 
cause of  indications  from  the  Department  that  this  change  is  necessary 
to  provide  appropriate  legal  justification  for  waiving  the  penalty  for 
Colorado.  The  amount  in  question  is  $8  million.  The  Department  in  all 
basic  medicaid  estimates  has  not  assumed  that  this  penalty  would  be 
applied.  Yet  the  CBO  has  assumed  a  cost  to  this  provision  as  though 
the  original  penalty  was  in  fact  subtracted  from  the  medicaid  base 
numbers  on  program  costs.  The  Committee'  believes  this  represents 
double  counting.  Unless  the  base  has  been  reduced  to  indicate  that  the 
penalty  would  be  taken,  no  cost  should  be  attributed  to  the  provision. 

Two  additional  points  should  be  noted  about  the  general  estimates. 
First,  the  estimates  indicate  substantial  medicare  savings  in  addition 
to  the  medicaid  savings  which  the'  Committee  was  directed  to  achieve. 
These  medicare  savings  are  also  included  in  the  cost  estimates  provided 
by  CBO  to  the  Ways  and  Means  Committee.  Second,  the  estimates  also 
indicate  certain  increases  in  expenditures.  This  occurs  because  the 
Committee  elected  to  include  the  full  text  of  H.R.  4000  in  its  recom- 
mendations to  the  Budget  Committee,  since  that  legislation  had  been 
previously  reported  by  the  Committee.  The  Committee  believes  that 
all  parts  of  the  legislation  are  interrelated,  and  so  both  the  savings 
provisions  contained  in  H.R.  4000  and  the  other  provisions  of  the  bill 
were  included.  Adjustments  have  been  made,  however,  to  reduce  the 
cost  of  the  provisions  which  entail  spending  to  the  amount  of  spend- 
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ing  for  new  and  improved  benefits  assumed  in  the  First  Budget 
Resolution. 

C.  Report  From  the  Congressional  Budget  Office 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.€.,  July  2, 1980, 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  U.S. 
House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  Subtitle  A  of  Title  III,  Interstate  and  For- 
eign Commerce  Committee  Savings,  of  the  Budget  Reconciliation 
Recommendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  fur- 
ther details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

CONGRESSIONAL  BUDGET  OFFICE — COST  ESTIMATE 

1.  Bill  title:  Subtitle  A  of  Title  III,  Interstate  and  Foreign 
Commerce^  Savings,  of  the  Budget  Reconciliation  Rec- 
ommendations. 

2.  Bill  status :  As  reported  by  the  Committee  on  Interstate  and  For- 
eign Commerce  on  June  27, 1980. 

3.  Bill  purpose :  To  bring  the  expenditures  authorized  by  the  House 
Interstate  and  Foreign  Commerce  Committee  within  the  target  for  that 
Committee  established  by  the  First  Concurrent  Resolution  on  the 
Budget  for  fiscal  year  198i. 

4.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars! 


1981         1982         1983         1984  1985 


H.R.  4000  (FUNCTION  550) 

Medicare: 

Budget  authority  

Estimated  outlays: 

Sec.  306:  Required  activities  of  PSRO's  

Sec.  309:  Review  of  routine  hospital  admission  services 

and  preoperative  hospital  stays  by  PSRO's  

Sec.  310:  Study  of  PSRO  criteria  

Sec.  311:  Nonprofit  hospital  philanthropy  

Sec.  313:  Study  of  SNF  dual  participation  

Sec.  320:  Hospitals  providing  long-term  care  servces: 

Swing  beds   

Reimbursement  for  inappropriate  hospital  serv- 
ices  

Sec.  321:  Coordinated  audits  

Sec.  324:  Reimbursement  for  clinical  laboratory  serv- 
ices: Reimbursement  limits   

Sec.  326:  Second  opinion  demonstration  projects;  in- 
formed consent  in  certain  demonstration  proiects... 
Sec.  328:  Reimbursement  for  health  maintenance 
organizations  

Total,  medicare  estimated  outlays  

Total  savings  

Total  costs  


3 

11 

17 

24 

31 

0) 

0) 

0) 

0) 

C> 

-38 

-65 

-86 

-102 

-119 

0) 

0 

0 

0 

«i 

70 

80 

90 

100 

(0 

(0 

0 

0 

0 

2 

10 

17 

19 

20 

-48 

-73 

-83 

-94 

-107 

(0 

(0 

0) 

0) 

0) 

-14 

-21 

-23 

-25 

-27 

0) 

1 

(0 

0 

0 

1 

5 

25 

35 

40 

-97 

-73 

-70 

-77 

-93 

-100 

-159 

-192 

-221 

-253 

3 

86 

122 

144 

160 
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[By  fiscal  years,  in  millions  of  dollars] 


1981         1982        1983        1984  1985 


Medicaid  (function  550): 

Required  budget  authority   

Estimated  outlays: 

Sec.  309:  Review  of  routine  hospital  admission  services 

and  preoperative  stays  by  PSRO's   

Sec.  311:  Nonprofit  hospital  philanthropy  

Sec.  320:  Hospitals  providing  long-term  care  services: 

Swing  beds  

Reimbursement  for  inappropriate  hospital  services. 

Sec.  321:  Coordinated  audits   

Sec.  322:  Demonstration  projects  for  training  AFDC 

recipients  as  home  health  aides  

Sec.   324:   Reimbursement  for  clinical  laboratory 
services: 

Reimbursement  limits  

Competitive  bidding  

Sec.  326:  Second  opinion  demonstration  projects; 

informed  consent  in  certain  demonstration  projects.. 

Sec.  331:  Reimbursement  for  nurse-midwives  

Sec.  332:  Continuing  eligibility  despite  cost-of-living 

increases   

Sec.  333:  Disposal  of  assets  

Sec.  331:  Increased  matching  for  the  territories  

Sec.  335:  Funding  for  long-term  care  facility  inspectors. 

Sec.  336:  Funding  for  fraud  control  units  

Sec.  337:  Satisfactory  utilization  review  

Sec.  341:  Expedited  review  for  certain  disallowed 

claims  

Total,  medicaid  estimated  outlays   

Total  savings  

Total  costs  

Other  health  (function  550): 

Authorization  level    

Estimated  outlays:  Sec.  326:  Second  opinion  demonstration 

projects  

AFDC  (function  600): 

Required  budget  authority  

Estimated  outlays:  Sec.  322:  Demonstration  projects  for 
training  AFDC  recipients  as  home  health  aides  

Totals  for  H.R.  4000: 

Budget  authority/authorization  level  

Estimated  outlays  

Total  savings  

Total  costs  


-129.9 

-39.1 

43 

59 

77 

—4 

—6 

—6 

_7 

_7 

0 

11 

12 

14 

15 

1 

6 

9 

10 

11 

-13 

-20 

-23 

-26 

-30 

-4 

-5 

-6 

-6 

-7 

_1 

_g 

—13 

—  18 

-5 

-7 

-8 

-8 

-9 

-7 

-11 

-9 

0 

0 

fi\ 

\ ) 

\  ) 

o 

o 

O) 

O) 

O) 

0) 

O) 

1 

27 

49 

75 

104 

_3 

_7 

—11 

—16 

—19 

18.1 

31.9 

35 

38 

40 

9 

10 

11 

o 

o 

15 

15 

15 

16 

17 

8 

o 

o 

o 

o 

-147 

-83 

-16 

-18 

-20 

-129.9 

-39.1 

43 

59 

77 

-183.0 

-140.9 

-62 

-94 

-110 

53. 1 

100.9 

105 

153 

187 

7 

0 

0 

0 

0 

1 

4 

1 

0 

O) 

-1 

-5 

-6 

-7 

O) 

-1 

-5 

-6 

-7 

-119.9 

-29.1 

55 

77 

101 

-225. 9 

-109. 1 

-31 

-23 

-23 

-283.0 

-300. 0 

-259 

-321 

-370 

57.1 

190.9 

228 

298 

347 

1  Estimated  costs  or  savings  less  than  $500,000. 

D.  Section-by-Section  Analysis  of  Committee  Recommendations 
Section  301 

The  first  section  contains  the  short  title,  "Medicare  and  Medicaid 
Amendments  of  1979." 

Section  302.  Expanded  membership  of  professional  standards  review 
organizations 

Section  302  of  the  bill  amends  section  1152(b)  (1)  (A)  of  the  Social 
Security  Act  to  provide  for  membership  in  a  PSRO,  at  the  option  of 
the  PSRO,  of  health  care  practitioners  (other  than  doctors  of  medi- 
cine or  osteopathy)  engaged  in  the  practice  of  their  professions  in  the 
organization's  area  who  hold  independent  hospital  admitting  privi- 
leges however,  such  practitioners  may  not  make  final  determinations 
with  respect  to  the  professional  conduct  or  services  of  doctors  of  medi- 
cine or  osteopathy.  (Doctors  of  medicine  or  osteopathy  can  be  PSRO 
members  under  present  law. ) 
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Section  303.  Registered  nurse  and  dentist  membership  on  statewide 
council  advisory  group 

t  Section  303  of  the  bill  amends  section  1162(a)  (1)  of  the  Social  Secu- 
rity Act  to  require  the  inclusion  of  at  least  one  registered  professional 
nurse  and  at  least  one  doctor  of  dental  surgery  or  dental  medicine  in 
the  membership  of  an  advisory  group  to  a  statewide  Professional 
Standards  Review  Council. 

Section  304.  Nonphysician  membership  on  National  Professional 
Standards  Review  Council 

Section  304(a)  of  the  bill  amends  section  1163(a)  (1)  of  the  Social 
Security  Act  to  provide  that  the  membership  of  the  National  Pro- 
fessional Standards  Review  Council  will  include  (in  addition  to  its 
present  membership)  one  doctor  of  dental  surgery  or  dental  medicine, 
one  registered  professional  nurse,  and  one  other  health  practitioner 
other  than  a  doctor  of  medicine  or  osteopathy. 

Section  304(b)  of  the  bill  amends  section  1163(a)  (2)  of  the  Social 
Security  Act  to  provide  that  the  terms  of  no  more  than  five  members 
of  the  Council  shall  expire  in  any  year. 

Section  304(c)  of  the  bill  amends  section  1163(a)  (3)  of  the  Social 
Security  Act  to  provide  that  the  Secretary  shall  periodically  designate 
one  of  the  physician  members  of  the  Council  to  serve  as  the  Council's 
chairman. 

Section  304(d)  of  the  bill  amends  section  1163(d)  of  the  Social 
'Security  Act  to  provide  that  physician  members  of  the  Council  shall 
consist  of  physicians  of  recognized  standard  and  distinction  in  the 
appraisal  of  medicine  practices. 

Section  304(e)  of  the  bill  makes  a  conforming  amendment  in  sec- 
tion 1173  of  the  Social  Security  Act. 

Section  304(f)  provides  that  the  amendment  made  by  section  4 
become  effective  180  days  after  enactment  of  the  bill. 

Section  305.  Efficiency  in  delegated  review 

Section  305  amends  Section  1155  (e)  of  the  Social  'Security  Act  to 
provide  that  review  may  be  delegated  to  a  hospital  by  the  PSRO  if  the 
hospital  can  demonstrate  its  capacity  to  review  efficiently,  as  well  as 
effectively  and  in  timely  fashion  (as  under  current  law). 

Section  306.  Required  activities  of  professional  standards  review 
organizations 

Section  306(a)(1)  amends  section  1154(b)  of  the  Social  Security 
Act  to  limit  conditional  PSRO  required  review  responsibilities  to 
hospital  services  (other  than  ancillary,  ambulatory  care,  and  long- 
term  care  services)  and  other  duties  and  functions  as  the  Secretary 
may  require  (pursuant  to  new  Section  1154(f)(2)  and  (f)(4)  as 
added  by  Section  306(a)  (3)  and  with  the  organization  is  capable  of 
performing.  Section  306(a)  (1)  further  provides  that  in  order  to  be  a 
qualified  fully  designated  PSRO  the  Secretary  must  find  that  the 
organization  is  substantially  carrying  out  these  activities  and  func- 
tions in  a  satisfactory  manner. 

Section  306(a)  (2)  amends  section  1154(c)  of  the  Social  Security 
Act  to  make  a  conforming  change. 

Section  306(a)  (3)  adds  a  new  Section  1154(f)  to  the  Social  Security 
Act. 
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New  Section  1154(f)  (1)  requires  the  Secretary  to  establish  a  pro- 
gram for  the  evaluation  of  the  cost-effectiveness  of  review  of  particu- 
lar health  care  services  by  P  SRO  s. 

New  Section  1154(f)  (2)  requires  the  program  to  be  designed  in  a 
manner  so  that  the  Secretary  will  require  particular  PSRO:s,  chosen 
by  a  statistically  valid  method  that  will  permit  a  valid  evaluation  of 
the  cost-elfectiveness  of  such  review,  to  review  particular  health  care 
services.  This  is  in  order  to  demonstrate  the  cost-effectiveness  of  re- 
quiring review  of  such  services  before  such  review  is  generally 
required. 

New  Section  1154(f)  (3)  requires  the  program  to  provide  for  the 
evaluation  of  cost-effectiveness  of  this  review,  particularly  in  com- 
parison with  areas  in  which  such  review  was  not  required  or 
performed. 

New  Section  1154(f)  (4)  provides  that  based  upon  such  evaluation 
(or  upon  an  evaluation  of  comparable  statistical  validity)  and  a  find- 
ing that  such  review  is  cost-effective  or  yields  other  significant  benefits, 
the  Secretary  shall  specify  those  health  care  services  which  PSRO*s 
(either  generally  or  under  such  conditions  and  circumstances  as  the 
Secretary  may  specify)  have  the  duty  and  the  function  of  reviewing. 

New  Section  1154(f)  (5)  specifies  that  the  program  does  not  apply 
to  health  care  services  (other  than  ancillary,  ambulatory  care,  and 
long-term  care  services)  provided  by  or  in  hospitals. 

Section  306(b)  amends  Section  1154(a)  of  the  Social  Security  Act 
to  provide  that  PSRO's  are  required  to  assume  additional  review 
responsibilities  only  to  the  extent  and  at  the  time  specified  by  the 
Secretary  under  new  Section  1154(f). 

Section  306^c)  strikes  Section  1155(g)  of  the  Social  Security  Act 
pertaining  to  review  in  shared  health  facilities  and  ambulatory  care 
review. 

Section  306(d)  amends  Section  1155  of  the  Social  Security  Act  by 
adding  a  new  subsection  (h) ,  which  permits  the  Secretary  to  designate 
another  qualified  PSRO  to  conduct  reviews  of  services  for  which  a 
designated  PSRO  has  not  assumed  review  responsibilities. 

Section  307.  Response  of  professional  standards  review  organizations 
to  Freedom  of  Information  Act  requests 
Section  307  provides  that  no  PSRO  designated  (conditionally  or 
otherwise)  shall  be  required  to  make  available  any  records  pursuant  to 
a  request  under  the  Freedom  of  Information  Act  until  after  the  end 
of  the  180  day  period  beginning  on  the  date  of  entry  of  a  final  court 
order  requiring  such  release. 

Section  308.  Consultation  by  professional  standards  review  organiza- 
tions with  health  care  practitioners 

Section  308(a)  amends  section  1155(a)  of  the  Social  Security  Act 
by  adding  a  new  paragraph  (8),  which  requires  each  Professional 
Standards  Review  Organization  to  consult  (in  a  manner  prescribed 
by  the  Secretary)  with  representatives  of  health  care  practitioners 
(other  than  physicians)  and  of  institutional  and  noninstitutional 
providers  of  health  care  services,  in  relation  to  the  Professional  Stand- 
ards Review  Organization's  responsibility  for  the  review  of  the  pro- 
fessional activities  of  such  practitioners  and  providers. 

Section  308(b)  amends  section  1162(e)  of  the  Social  Security  Act  to 
delete  the  requirement  that  the  Professional  Standards  Review  Or- 
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ganizations  in  a  State  which  does  not  have  a  Statewide  Professional 
Standard  Review  Council  must  be  advised  or  assisted  by  an  advisory 
group  of  not  less  than  7  nor  more  than  11  members  who  are  repre- 
sentatives of  health  care  practitioners,  other  than  physicians. 

Section  308(c)  provides  that  the  amendments  made  by  section  308 
become  effective  180  days  after  the  date  of  enactment. 

Section  309.  Review  of  routine  hospital  admission  services  and  pre- 
operative hospital  stays  by  professional  standards  review  orga- 
nizations 

Section  309(a)  amends  section  1155(a)(2)  of  the  Social  Security 
Act  to  authorize  each  Professional  Standards  Review  Organization  to 
determine,  in  advance,  the  medical  necessity  and  appropriateness  of 
any  elective  admission  to  a  hospital  or  other  health  care  facility  (in- 
cluding admissions  occurring  on  weekends)  and  any  routine  diagnostic 
services  furnished  in  connection  with  such  an  admission.  Section  9 
further  amends  section  1155(a)  (2)  to  permit  the  Secretary  to  direct 
each  such  organization  to  exercise  this  authority  where  he  finds  con- 
sistent with  section  1154(f)  that  the  determinations  can  be  made  on 
a  timely  basis  and  appropriate  procedures  will  be  applied  to  assure 
prompt  notification  of  the  determinations  to  providers,  physicians, 
practitioners,  and  beneficiaries. 

Section  310.  Study  of  PSRO  norms,  standards,  and  criteria 

Section  310  requires  the  Secretary  to  conduct,  in  consultation  with 
the  National  Professional  Standards  Review  Council,  a  nationwide 
study  of  the  differences  in  medical  criteria  and  length-of-stay  norms 
utilized  by  Professional  Standards  Review  Organizations  in  the  vari- 
ous regions  of  the  country  and  to  report  the  findings  and  conclusions 
made  with  respect  to  the  study  to  the  Congress  within  one  year  of  the 
date  of  enactment. 

Section  311.  Nonprofit  hospital  philanthropy 

Section  311(a)  adds  a  new  section  1132,  entitled  "Encouragement  of 
Nonprofit  Hospital  Philanthropy"  to  the  Social  Security  Act. 

New  section  1132(a)  states  that  it  is  the  policy  of  the  United  States 
that  philanthropic  support  for  health  care  be  encouraged  and  ex- 
panded, especially  in  support  of  experimental  and  innovative  efforts 
to  improve  the  health  care  delivery  system. 

New  section  1132(b)  states  that  for  purposes  of  determining  rea- 
sonable costs  of  services  furnished  by  nonprofit  hospitals  under  titles 
V,  XVIII  and  XIX,  unrestricted  grants,  gifts,  and  income  from 
endowments  shall  not  be  deducted  from  any  operating  costs  of  such 
hospitals.  In  addition,  the  section  provides  that  the  following  items 
shall  not  be  deducted  from  any  operating  costs  of  such  hospitals: 

(1)  A  donor  designated  or  restricted  grant,  gift,  or  income 
from  an  endowment,  as  these  terms  are  defined  for  provider  reim- 
bursement under  Medicare  in  42  C.F.R.  405.423(b)  (2) ; 

(2)  An  unrestricted  grant  or  gift,  or  income  from  such  a  grant 
or  gift,  which  is  not  available  for  use  as  operating  funds  because 
of  its  designation  by  the  hospital's  governing  board ; 

(3)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  which  is  not  available,  under  the  terms  of  the 
grant  or  payment,  for  use  as  operating  funds; 
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(4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital 
assets  of  the  hospital  which  the  hospital  acquired  through  a  gift 
or  grant  and  which  is  not  available  for  use  as  operating  funds 
under  the  terms  of  the  gift  or  grant  or  because  of  its  designation 
by  the  hospital's  governing  board,  except  for  recovery  of  the 
appropriate  share  of  gains  and  losses  realized  from  the  disposal 
of  depreciable  assets ;  and 

(5)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in 
order  to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party's  financing  of  a  capital  improvement  of  the  hospital,  and 
which  fund  is  used  exclusively  to  make  payments  to  such  third 
party  for  the  financing  of  the  capital  improvement. 

Section  311(b)  provides  that  the  new  section  1132  of  the  Social 
Security  Act  shall  apply  to  grants,  gifts,  and  endowments  made  or 
established  on  or  after  September  1,  1981. 

Section  31 %  Consultative  services  for  skilled  nursing  facilities 

Section  312  amends  section  1864(a)  of  the  Social  Security  Act  to  re- 
peal the  provisions  authorizing  Medicare  reimbursement  for  consulta- 
tive services  furnished  by  State  agencies  to  skilled  nursing  facilities. 

Section  313.  Study  of  need  for  dual  participation  of  skilled  nursing 
facilities 

Section  313(a)  requires  the  Secretary  to  conduct,  after  appropriate 
consultation,  a  study  of  the  availability  and  need  for  skilled  nursing 
facility  services  covered  under  Part  A  of  title  XVIII  of  the  Social 
Security  Act  and  under  State  plans  approved  under  title  XIX  of  such 
Act. 

Section  313  (b)  requires  the  Secretary  to  complete  this  study  and  sub- 
mit a  report  (including  any  recommendations  for  administrative  or 
legislative  changes) ,  to  the  Committee  on  Finance  of  the  Senate  and 
to  the  Committee  on  Ways  and  Means  and  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives  within  one 
year  after  enactment. 

Section  31  If..  Alternative  to  decertification  of  long -term- care  facilities 
out  of  compliance  with  conditions  of  participation;  look-behind 
authority 

Section  314(a)  amends  section  1866  of  the  Social  Security  Act  by 
adding  a  new  subsection  (f),  which  permits  the  Secretary  to  deny 
payment  of  services  furnished  to  Medicare  and  Medicaid  beneficiaries 
after  a  specified  date  by  a  skilled  nursing  facility  out  of  compliance 
with  the  provider  conditions  of  participation  if  the  deficiencies  do  not 
immediately  jeopardize  the  health  and  safety  of  patients.  The  section 
provides  for  similar  action  while  decertification  is  underway  if  life 
and  safety  are  immediately  endangered.  Subsection  (f)  further  re- 
quires the  Secretary  to  provide  the  facility  the  opportunity  to  correct 
its  deficiencies,  to  provide  a  hearing  for  the  facility  before  such  denial 
of  payments,  and  to  provide  notification  to  the  facility  and  the  public 
concerning  such  action. 

Section  314(b)  (1)(A)  adds  a  new  Section  1902(h)  to  the  Social 
Security  Act  which  authorizes  similar  State  actions  with  respect  to 
skilled  nursing  facilities  and  intermediate  care  facilities  determined 
out  of  compliance  under  Medicaid. 
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Section  314(b)  (1)  (B)  amends  Section  1902(a)  (33)  (B)  to  author- 
ize the  Secretary  to  validate  State  determinations,  and  on  that  basis 
make  independent  and  binding  determinations,  concerning  the  extent 
to  which  individual  institutions  and  agencies  meet  the  requirements 
for  participation. 

Section  314(b)  (2)  amends  Section  1910  by  adding  a  new  subsection 
(c).  New  Section  ly 10(c)  (1)  provides  that  the  Secretary  may  cancel 
approval  of  any  skilled  nursing  or  intermediate  care  facility  under 
Medicaid  at  any  time  if  he  finds  on  the  basis  of  a  determination  made 
by  him  that  a  facility  fails  to  meet  the  appropriate  requirements  for 
participation  under  Medicaid,  or  if  he  finds  grounds  for  termination  of 
the  provider  agreement  under  Medicare.  In  that  event  the  Secretary 
shall  notify  the  State  agency  and  the  skilled  nursing  facility  or  inter- 
mediate care  facility  that  approval  of  eligibility  of  the  facility  to  par- 
ticipate in  the  programs  established  by  Medicare  and  Medicaid  shall  be 
terminated  at  a  time  specified  by  the  Secretary.  The  approval  of  eligi- 
bility of  any  such  facility  to  participate  in  such  programs  may  not  be 
reinstated  unless  the  Secretary  finds  that  the  reason  for  termination 
has  been  removed  and  there  is  reasonable  assurance  that  it  will  not 
recur.  The  new  Section  1910(c)  (2)  provides  that  any  skilled  nursing 
facility  or  intermediate  care  facility  which  is  dissatisfied  with  a  deter- 
mination by  the  Secretary  that  it  no  longer  qualifies  a  such  a  facility 
for  Medicaid,  shall  be  entitled  to  a  hearing  by  the  Secretary  and  to 
judicial  review. 

Section  1910(c)(2)  further  provides  that  any  agreement  between 
such  facility  and  the  State  agency  shall  remain  in  effect  until  the  period 
for  filing  a  request  for  a  hearing  has  expired  or,  if  a  request  has  been 
filed,  until  a  decision  has  been  made  by  the  Secretary.  The  agreement 
shall  not  be  extended  if  the  Secretary  makes  a  written  determination 
(specifying  the  reasons)  that  the  continuation  of  provider  status  con- 
stitutes an  immediate  and  serious  threat  to  the  health  and  safety  of 
patients,  and  the  Secretary  certifies  that  the  facility  has  been  notified 
of  its  deficiencies  and  has  failed  to  correct  them. 

Section  315.  Life  Safety  Code  requirements 

Section  315  amends  section  1861  (j)  (13)  of  the  Social  Security  Act 
to  delete  the  requirement  that  a  skilled  nursing  facility  must  meet  the 
1973  edition  of  the  Life  Safety  Code  of  the  National  Fire  Protection 
Association,  and  to  provide  that  such  facility  must  meet  applicable 
provisions  of  such  edition  of  the  Code  as  is  specified  in  regulations. 

Section  316.  Criminal  standards  for  certain  medicare  and  medicaid- 
related  crimes 

Section  316  amends  Sections  1877(b)  and  1909(b)  of  the  Social 
Security  Act  to  clarify  the  provisions  of  current  law  that  establish 
criminal  penalties  for  solicitation  or  receipt  of  kickbacks,  bribes, 
rebates  or  other  remuneration  in  exchange  for  medicare  and  medicaid 
business.  Section  316  specifies  that  such  conduct  does  not  constitute  a 
felony  unless  it  is  knowing  and  willful. 

Section  317.  Exclusion  of  health  care  professionals  convicted  of  medi- 
care or  medic  aid-related  crimes 
Section  317(a)  amends  title  XI  of  the  Social  Security  Act  by  adding 
a  new  section  1127. 
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Subsection  (a)  of  new  section  1127  requires  the  Secretary  to  bar 
from  participation  in  the  programs  established  by  titles  XVIII  and 
XIX  of  the  Social  Security  Act  any  physician  or  other  individual 
who  has  been  convicted  of  a  criminal  offense  related  to  either 
program. 

Subsection  (b)  of  new  section  1127  specifies  the  manner  in  which  the 
Secretary's  determination  under  section  1127  will  become  effective. 

Subsection  (c)  of  new  section  1127  specifies  the  right  of  any  person 
adversely  affected  by  a  determination  of  the  Secretary  under  section 
1127(a)  to  a  hearing  on  the  record  and  to  judicial  review  of  the 
determination. 

Section  317(b)  amends  section  1862(e)  of  the  Social  Security  Act  to 
prohibit  payment  under  title  XVIII  to  physicians  or  other  individ- 
uals barred,  under  section  1127,  from  participation  in  the  program. 

Section  317(c)  amends  section  1902(a)  (39)  of  the  Social  Security 
Act  to  prohibit  payment  under  title  XIX  to  physicians  or  other  indi- 
viduals barred  under  section  1127  from  participation  in  the  program. 

Section  317(d)  makes  a  conforming  amendment  to  section  1902  of 
the  Social  Security  Act  by  repealing  subsection  (g)» 

/Section  318.  Requirements  concerning  reporting  of  financial  interest 
Section  318  (a)  amends  section  1124(a)  (3)  (A)  (ii)  of  the  Social 
Security  Act  to  provide  that  a  disclosing  entity  is  required  to  report 
only  those  individual  interests  in  mortgages  or  other  obligations  equal 
to  at  least  $25,000  or  5  percent  of  the  entity's  total  assets. 

Section  318  (b)  amends  section  1902(a)  (35)  to  require  the  State 
plan  under  title  XIX  to  provide  that  any  entity  receiving  payments 
under  such  plan  complies  with  the  disclosure  of  ownership  and  related 
information  requirements  of  section  1124. 

Section  319.  Withholding  of  Federal  share  of  payments  to  medicaid 
providers  to  recover  medicare  overpayments 

Section  319(a)  amends  the  provisions  of  section  1902(a)  (13)  of  the 
Social  Security  Act  relating  to  State  plan  requirements  for  payment 
for  inpatient  hospital,  skilled  nursing  facilitv,  and  intermediate  care 
facility  services  to  prohibit  such  payment  where  the  State  agency  is 
subject  to  an  order  under  new  section  1913,  added  by  subsection  (d) 
of  section  319  of  the  bill. 

Section  319(b)  and  319(c)  make  technical  conforming  amendments 
to  section  1903,  relating  to  payment  to  States. 

Section  319(d)  amends  title  XIX  of  the  Social  Security  Act  by 
adding  a  new  section  1913,  which  permits  the  Secretary  to  withhold 
the  Federal  share  of  Medicaid  payments  to  an  institution  (or  person) 
that  participates  or  has  participated  in  (or  has  accepted  assignment 
under)  Medicare  and  from  which  the  Secretary  has  been  unable  to 
recover  (or  determine  the  amount  of)  Medicare  overpayments.  New 
section  1913  further  requires  the  Secretary  to  provide  notice  to  the 
State  agency  and  the  provider  of  such  action,  and  directs  him  to  pro- 
mulgate regulations  to  implement  this  section. 

Section  320.  Hospital  providers  of  long -term-care  services  ("swing- 
beds") 

Section  320(a)  (1)  amends  title  XVIII  of  the  Social  Security  Act 
by  adding  a  new  section  1882  entitled  "Hospital  Providers  of  Extended 
Care  Services." 
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New  section  1882(a)  (1)  provides  that  any  hospital  (other  than  a 
hospital  which  has  in  effect  a  waiver  of  the  24-hour  nursing  service 
requirement  imposed  by  section  1861(a)(5)  of  the  Social  Security 
Act)  which  has  filed  an  agreement  under  section  1866  of  the  Social 
Security  Act  (relating  to  the  charges  a  hospital  may  make  for  the 
medicare  deductibles  and  coinsurance)  may  (subject  to  subsection  (b) 
of  this  new  section) ,  enter  into  an  agreement  with  the  Secretary  under 
which  its  inpatient  facilities  may  be  used  to  furnish  services  of  the  type 
which,  if  furnished  by  a  skilled  nursing  facility,  would  constitute  post- 
hospital  extended  care  services. 

New  section  1882(a)  (2)  (A)  and  (B)  provides  that,  notwithstand- 
ing any  other  provision  of  title  XVIII  of  the  Social  Security  Act, 
payment  for  services  furnished  under  an  agreement  entered  into  under 
this  new  section  shall  be  based  on  the  reasonable  cost  of  routine  serv- 
ices (as  determined  under  clause  (ii)  of  paragraph  (B))  and  the 
reasonable  cost  of  ancillary  services  (as  determined  under  clause  (iii) 
of  paragraph  (B)).  Clause  (ii)  of  paragraph  (B)  provides  that  the 
reasonable  cost  of  routine  services  furnished  during  any  calendar  year 
is  equal  to  the  product  of  the  number  of  patient  days  during  the  year 
for  which  the  services  were  furnished  and  the  average  reasonable  cost 
per  patient  day  (such  average  being  the  average  rate  per  patient  day 
paid  for  routine  services  during  the  previous  calendar  year  under  title 
XIX  of  the  Social  Security  Act  to  skilled  nursing  facilities  located  in 
the  State  in  which  the  hospital  is  located  and  which  have  agreements 
under  sec.  1902(a)  (28)  of  the  Social  Security  Act).  Clause  (iii)  of 
paragraph  (B)  provides  that  the  reasonable  cost  of  ancillary  services 
shall  be  determined  in  the  same  manner  as  for  inpatient  hospital 
services. 

New  section  1882(b)  provides  that  the  Secretary  may  not  enter  into 
an  agreement  under  this  section  unless  the  hospital  has  been  granted 
a  certificate  of  need  for  the  provision  of  long-term  care  services  from 
the  State  health  planning  and  development  agency  (designated  under 
sec.  1521  of  the  Public  Health  Service  Act) . 

New  section  1882(c)  provides  that  an  agreement  with  a  hospital 
under  this  section  shall,  except  as  otherwise  provided  by  the  Secretary 
in  regulations,  be  subject  to  termination  on  the  same  conditions  and 
impose  the  same  duties,  responsibilities,  conditions,  and  limitations  as 
agreements  entered  into  under  section  1866  of  the  Social  Security  Act. 
A  hospital  whose  agreement  under  this  section  has  been  terminated  is 
not  eligible  to  enter  a  new  agreement  under  this  section  for  at  least  2 
years  from  the  termination  date. 

New  section  1882(d)  provides  that  payment  may  be  made  to  a  hos- 
pital under  an  agreement  entered  into  under  this  section  for  extended 
care  services  only  if  payment  would  have  been  made  for  such  services 
if  they  had  been  furnished  by  a  skilled  nursing  facility ;  and  individ- 
uals on  whose  behalf  such  payments  are  made  shall  be  deemed,  for 
purposes  of  title  XVIII  of  the  Social  Security  Act,  to  have  received 
post-hospital  extended  care  services. 

New  section  1882(e)  provides  that  during  the  period  a  hospital  has 
in  effect  an  agreement  under  this  section,  the  total  reimbursement  re- 
ceived for  routine  services  from  all  classes  of  long-term  care  patients 
shall  be  subtracted  from  the  hospital's  total  routine  costs  before  calcu- 
lations are  made  to  determine  medicare's  reimbursement  for  routine 
hospital  services. 
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New  section  1882(f)  requires  a  hospital  which  enters  into  an  agree- 
ment with  the  Secretary  under  section  1883  to  meet  those  conditions 
applicable  to  skilled  nursing  facilities  relating  to  discharge  planning 
and  the  social  services  function  (and  stalling  requirements  to  satisfy 
it)  which  are  promulgated  by  the  Secretary  under  section  1861 (j) 
(15).  Services  furnished  by  such  a  hospital,  which  would  otherwise 
constitute  post-hospital  extended  care  services  if  furnished  by  a 
skilled  nursing  facility,  are  subject  to  the  same  requirements 
applicable  to  such  services  when  furnished  by  a  skilled  nursing 
facility  except  for  those  requirements  the  Secretary  determines  are 
inappropriate. 

New  section  1882(g)  requires  the  Secretary  to  prescribe  an  alter- 
native method  for  determining  the  reasonable  cost  of  post-hospital 
extended  care  services  furnished  in  a  distinct  part  of  a  hospital  certi- 
fied as  a  skilled  nursing  facility  under  section  1861  (j)  that  is  the  same 
"swing-bed"  method  provided  in  new  section  1882. 

Section  320(a)  (2)  amends  section  1861  (v)  (1)  by  adding  a  new  sub- 
paragraph (G),  relating  to  in  patient  services  that  would  otherwise 
constitute  post-hospital  extended  care  services  if  furnished  by  a  skilled 
nursing  facility. 

New  subparagraph  (G)  requires  payment  for  such  services  to  be 
computed  as  provided  in  new  section  1882(a),  if  the  following  condi- 
tions are  met:  (1)  such  services  are  furnished  on  the  basis  of  a  deter- 
mination by  a  Professional  Standards  Review  Organization  (or  other 
authorized  review  organization)  that  post-hospital  extended  care 
services  are  medically  necessary  and  such  services  are  not  otherwise 
available;  (2)  such  hospital  has  had,  during  the  immediately  pre- 
ceding calendar  year,  an  average  daily  occupancy  rate  of  less  than  80 
percent;  and  (3)  such  hospital  could  be  granted  a  certificate  of  need 
for  the  provision  of  long-term  services  from  the  designated  State 
health  planning  and  developing  agency  for  the  State  in  which  the 
hospital  is  located.  New  subparagraph  (G)  further  provides  that 
where  such  payment  is  made,  the  individual  who  is  furnished  such 
services  will  be  deemed,  for  purposes  of  title  XVIII,  to  have  received 
post-hospital  extended  care  services.  In  addition,  the  Secretary  is  re- 
quired to  submit  to  the  Congress,  within  3  years  after  the  date  of  en- 
actment, a  report  evaluating  the  program  established  by  the 
amendment  made  by  section  320  (a)(1)  of  the  bill. 

Section  320(b)  of  the  bill  amends  title  XIX  of  the  Social  Security 
Act  by  adding  a  new  section  1914,  entitled  "Hospital  Providers  of 
Skilled  Nursing  and  Intermediate  Care  Services."  New  section  1914 
conforms  medicaid  reimbursement  for  skilled  nursing  facility  serv- 
ices and  intermediate  care  facility  services  furnished  by  a  hospital 
(including  a  long-term  care  provided  in  a  distinct  part  of  the  hos- 
pital) with  an  agreement  under  new  section  1882  to  the  "swing-bed" 
payment  provisions  of  that  section. 

Section  320(c)  provides  that  the  amendments  made  by  the  section 
become  effective  on  the  date  on  which  final  implementing  regulations 
are  first  issued ;  and  provides  further  that  those  regulations  must  be 
issued  not  later  than  the  first  day  of  the  sixth  calendar  month  follow- 
ing the  month  in  which  the  bill  is  enacted. 

Section  321.  Coordinated  audits  under  the  Social  Security  Act 

Section  321(a)  of  the  bill  amends  title  XI  of  the  Social  Security 
Act  by  adding  at  the  end  thereof  a  new  section  1128  entitled  "Coordi- 
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nated  Audits."  The  new  section  1128(a)  provides  that  if  any  entity 
furnished  services  that  are  reimbursable  on  a  cost-related  basis  under 
titles  V  or  XIX,  as  well  as  under  title  XV111  of  the  Social  Security 
Act,  the  Secretary  shall  require,  as  a  condition  of  payment  to  any  State 
under  titles  V  or  XIX  with  respect  to  administrative  costs  incurred 
in  the  performance  of  audits  of  that  entity,  that  these  audits  be  coordi- 
nated with  audits  performed  for  purposese  of  title  XVIII  of  such  act. 
The  Secretary  shall  specify  the  method  for  apportioning  the  cost  of 
coordinated  audits  among  the  programs  established  under  these  titles. 
Where  a  State  has  declined  to  participate  in  a  common  audit  with 
respect  to  titles  V  or  XIX,  the  Secretary  shall  reduce  the  payments 
otherwise  due  the  State  under  such  titles  by  an  amount  he  estimates 
exceeds  the  amount  that  would  have  been  apportioned  to  the  State  ( for 
the  expenses  of  the  State  incurred  in  the  common  audit)  if  it  had 
participated  in  the  common  audit. 

New  Section  1128(b)  (1)  requires  the  Secretary  to  conduct  one  or 
more  demonstration  projects  to  test  the  feasibility  of  a  single  coordi- 
nated appeal  process  to  resolve  disputes  arising  from  coordinated 
audits.  New  Section  1128  (b)  (2)  provides  that  the  Secretary  may  waive 
such  requirements  of  titles  V,  XVIII  and  XIX  as  would  prevent 
carrying  out  the  project,  require  duplicative  activity  or  otherwise 
create  unnecessary  burdens.  New  section  1128(b)  (3)  requires  the  Sec- 
retary to  report  to  Congress  no  later  than  April  1, 1982  on  the  projects 
including  reaction  of  entities  involved,  estimates  of  savings,  and  legis- 
lative recommendations  deemed  appropriate. 

New  Section  1128(b)  (4)  requires  the  Secretary  to  review  the  fea- 
sibility of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  by  a  coordinated  audit  and  to  report  his 
findings  and  recommendations  to  the  Congress  by  April  1, 1981. 

Section  321(b)  (1)  of  the  bill  amends  Section  1902(a)  of  the  Social 
Security  Act  by  adding  a  new  paragraph  (41)  which  makes  conform- 
ing amendments  in  title  XIX  of  the  Social  Security  Act  with  respect 
to  the  performance  of  common  audits  of  entities  also  providing  serv- 
ices under  XVIII  of  the  Social  Security  Act  and  the  apportionment 
of  the  cost  for  the  performance  of  such  common  audits. 

Section  321  (b)  (2)  of  the  bill  provides  that  the  new  paragraph  (41) 
shall  apply  to  medical  assistance  provided  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act,  on  or  after  the  first  day  of 
the  first  calendar  quarter  beginning  more  than  30  days  after  the  date 
of  enactment  of  the  bill  except  where  State  legislation  is  required.  In 
this  case  the  State  is  given  until  the  first  day  of  the  first  calendar  quar- 
ter beginning  after  the  close  of  the  first  regular  session  of  the  State  leg- 
islature that  begins  after  the  date  of  enactment  of  the  bill. 

Section  321(c)  (1)  of  the  bill  amends  Section  505(a)  of  the  Social 
Security  Act  by  adding  a  new  pargraph  (15)  which  makes  conform- 
ing amendments  in  title  V  of  the  Social  Security  Act  with  respect  to 
the  performance  of  common  audits  of  entities  also  providing  services 
under  title  XVIII  of  such  act  and  the  apportionment  of  the  cost  for  the 
performance  of  such  common  audits. 

Section  321(c)  (2)  of  the  bill  provides  that  the  new  pargraph  (15) 
shall  applv  to  services  provided,  under  a  State  plan  approved  under 
title  V  of  the  Social  Security  Act,  on  or  after  the  first  day  of  the  first 
calendar  quarter  beginning  more  than  30  days  after  the  date  of  enact- 
ment of  the  bill. 
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Section  321(d)  of  the  bill  requires  the  Secretary  to  report  to  the 
Congress,  no  later  than  July  1,  1980,  on  the  actions  he  has  taken  to : 
(1)  coordinate  the  conduct  of  institutional  audits  and  inspections 
required  under  the  programs  funded  under  titles  V,  XVIII,  or  XIX 
of  the  Social  Security  Act;  and  (2)  coordinate  such  audits  and  inspec- 
tions with  those  conducted  by  other  cost  payers.  The  Secretary  is  to 
include  in  this  report  such  legislative  recommendations  as  he  deems 
appropriate  to  assure  maximum  feasible  coordination  of  such  institu- 
tional audits  and  inspections. 

Section  322.  Demonstration  projects  relating  to  the  training  of  AFDC 
recipients  as  home  health  aides 
Section  322(a)  permits  the  Secretary  to  enter  into  agreements  with 
States,  selected  at  his  discretion,  for  the  purpose  of  conducting  demon- 
stration projects  for  the  training  and  employment  of  eligible  partici- 
pants as  homemakers  or  home  health  aides,  who  are  to  provide 
authorized  services  to  elderly  or  disabled  individuals,  or  other  needy 
individuals. 

Section  322(b)  defines  for  purposes  of  this  section  the  term  "eligible 
participant"  as  an  individual  who  has  voluntarily  applied  for  partici- 
pation and  who,  at  the  time  such  individual  enters  the  demonstration 
project,  has  been  eligible  for  financial  assistance  under  a  State  plan 
approved  under  Part  A  of  title  IV  of  the  Social  Security  Act  and  has 
continuously  received  such  financial  assistance  during  the  immediately 
preceding  90-day  period  and  who,  within  such  90-day  period,  had  not 
been  employed  as  a  homemaker  or  home  health  aide. 

Section  322(c)  (1)  requires  the  Secretary  to  enter  into  agreements 
under  section  322  with  no  more  than  12  States  and  requires  that 
priority  be  given  to  States  which  have  demonstrated  interest  in  pro- 
viding such  homemaker  or  home  health  aid  services. 

Section  322(c)  (2)  permits  a  State  to  apply  to  enter  into  an  agree- 
ment under  section  322  in  such  manner  and  at  such  time  as  the  Secre- 
tary prescribe. 

Section  322(c)(3)  requires  any  State  entering  into  an  agreement 
with  the  Secretary  under  section  322  to : 

(a)  provide  that  the  demonstration  project  be  administered  by 
a  State  health  services  agency  designated  for  this  purpose  by  the 
Governor ; 

(b)  provide  that  the  agency  so  designated  must  arrange  for  co- 
ordinating its  activities  under  the  agreement  with  activities  of 
other  State  agencies  maving  related  responsibilities ; 

(c)  establish  a  formal  training  program,  which  meets  such 
standards  as  the  Secretary  may  establish,  to  assure  the  adequacy 
of  such  program  to  prepare  eligible  participants  to  provide  part- 
time  and  intermittent  services  to  individuals  who  are  elderly,  dis- 
abled, or  otherwise  in  need  of  such  services ; 

(d)  provide  for  the  full-time  employment  of  those  eligible  par- 
ticipants who  successfully  complete  the  training  program  with 
one  or  more  public  agencies  (or,  by  contract,  with  private  bona 
fide  nonprofit  agencies)  as  homemakers  or  home  health  aides  ren- 
dering authorized  services  under  appropriate  supervision  at  wage 
levels  comparable  to  the  prevailing  wage  levels  in  the  area  for 
similar  work ; 

(e)  provide  that  such  services  must  be  made  available  without 
regard  to  income  of  the  individual  requiring  such  services,  but 
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that  a  reasonable  fee  will  be  charged  for  services  provided  to  indi- 
viduals who  have  income  in  excess  of  200  percent  of  the  needs 
standard  in  the  State  under  the  State  plan  approved  under  Part 
A  of  title  IV  of  the  Social  Security  Act  for  a  household  of  the 
same  size  as  the  individual's  household ; 

(/)  provide  for  a  system  of  continuing  independent  professional 
review  by  an  appropriate  panel  to  assure  tiiat  services  are  pro- 
vided only  to  individuals  reasonably  determined  to  be  in  need  of 
such  supportive  services ; 

(g)  provide  for  evaluation  of  the  project  and  review  of  all 
agencies  providing  services  under  the  project; 

(h)  submit  periodic  reports  to  the  Secretary  as  he  may  require ; 
and 

(i)  meet  such  other  requirements  as  the  Secretary  may  establish 
for  the  proper  and  efficient  implementation  of  the  project. 

Section  322(c)  (4)  provides  that  the  number  of  participants  in  any 
project  must  not  exceed  that  number  which  the  Secretary  determines 
to  be  reasonable,  based  upon  the  capability  of  the  agencies  involved. 

Section  322(c)  (5)  requires  any  contract  with  a  private  bona  fide 
nonprofit  agency  entered  into  to  provide  a  training  program  under 
the  project  must  provide  for  reasonable  reimbursement  of  such  agen- 
cies for  services. 

Section  322(c)  (6)  specifies,  for  purposes  of  section  322,  that  a  facil- 
ity of  the  Veterans'  Administration  must,  at  the  request  of  the  Ad- 
ministrator of  Veterans'  Affairs,  be  considered  to  be  a  public  agency. 
In  the  case  of  any  such  facility,  of  the  costs  determined  under  section 
322  which  are  attributable  to  such  facility,  90  percent  must  be  paid  by 
the  State  and  10  percent  by  the  Veterans'  Administration. 

Section  322  (d)  (1)  defines  authorized  homemaker  and  home  health 
aide  services  to  include  part-time  or  intermittent — 

(a)  personal  care ; 

( b )  assisting  patients  having  limited  mobility ; 

( c)  feeding  and  diet  assistance ; 

(d)  home  management,  housekeeping,  and  shopping ; 

(e)  health-oriented  record  keeping; 
(/)  family  planning  services ;  and 

(g)  simple  procedures  for  identifying  potential  health  prob- 
lems. 

Section  322(d)  (2)  specifies  that  such  authorized  services  do  not  in- 
clude any  services  performed  in  an  institution,  or  any  services  more 
efficiently  provided  in  an  institution. 

Section  322(e)  (1)  requires  the  Secretary  to  pay,  under  agreements 
entered  into  under  section  322  with  the  State  agency  designated  by  the 
Governor,  90  percent  of  the  reasonable  cost  incurred  (less  the  Federal 
share  of  any  related  fees  collected)  by  such  State  in  carrying  out  the 
demonstration  project. 

Section  322(e)  (2)  limits  the  demonstration  projects  to  a  maximum 
duration  of  4  years,  plus  an  additional  period  of  up  to  6  months  for 
planning  and  development,  and  up  to  6  months  for  final  evaluation 
and  reporting  and  prohibits  Federal  funding  for  the  employment  of 
any  eligible  participant  under  the  project  after  such  participant  has 
been  employed  for  a  period  of  3  years. 

Section  322(f)  provides  that"  for  purposes  of  title  IV  of  the  Social 
Security  Act,  any  eligible  participant  taking  part  in  a  training  pro- 
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gram  under  such  a  project  is  to  be  participating  in  a  work  incentive 
program  established  by  Part  C  of  such  title. 

Section  322(g)  continues  the  eligibility  of  eligible  participants 
employed  in  the  demonstration  project  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act,  and  any  eligibility  for  social 
and  supportive  services  provided  under  Part  A  of  title  IV  of  such 
Act,  for  the  first  year  (and  such  succeeding  period  as  the  State  may 
specify)  of  such  employment. 

Section  322(h)  requires  the  Secretary  to  submit  annual  reports  to 
the  Congress  evaluating  the  demonstration  projects  carried  out  under 
section  322  and  a  final  report  to  the  Congress  not  less  than  6  months 
after  he  has  received  the  final  reports  from  all  States  participating  in 
such  projects. 

Section  322 (i)  authorizes  the  Secretary  to  waive  such  requirements, 
including  formal  solicitation  and  approval  requirements,  as  will  fur- 
ther expeditious  and  effective  implementation  of  these  provisions. 

Section  323.  Quality  assurance  programs  for  clinical  laboratories 

Section  323  amends  section  1123(a)  of  the  Social  Security  Act  to 
extend  until  December  31,  1980  the  program  conducted  by  the  Secre- 
tary to  determine  the  proficiency  of  individuals  who  do  not  otherwise 
meet  formal  qualifications  criteria  to  perform  the  duties  of  certain 
health  care  personnel. 

Section  32    Reimbursement  of  clinical  laboratories  under  medicare 
and  medicaid 

Section  324(a)  (1)  amends  Section  1842  of  the  Social  Security  Act 
by  adding  a  new  subsection  (h).  The  new  subsection  (h)  establishes 
certain  limits  on  reimbursement  for  laboratory  tests  billed  by  physi- 
cians. New  subsection  h(l)  provides  that  payment  shall  be  the  reason- 
able charge  for  the  service  (less  the  applicable  deductible  and 
coinsurance  amounts)  if  the  bill  or  request  for  payment  indicates  that 
the  physician  who  submitted  the  bill  or  for  whose  services  the  request 
for  payment  was  made  personally  performed  or  supervised  the  per- 
formance of  the  test  or  that  another  physician  with  whom  the  physi- 
cian shares  his  practice  personally  performed  or  supervised  the  test. 
New  subsection  h(2)  provides  that  if  the  physician's  bill  or  request  for 
payment  indicates  the  test  was  performed  by  a  laboratory,  identifies 
the  laboratory  and  the  amount  charged,  the  payment  (less  applicable 
deductible  and  coinsurance  amounts)  shall  be  the  lower  of  the  labora- 
tory's reasonable  charge  to  Part  B  enrollees  for  the  test  or  the  amount 
the  laboratory  charged  the  physician.  In  addition,  payment  may 
include  a  nominal  fee  (where  the  physician  bills  for  such  service)  to 
cover  the  physician's  costs  in  handling  the  sample.  New  subsection 
h(3)  provides  that  payment  shall  be  the  lowest  charge  at  which  the 
carrier  estimates  the  test  could  have  been  secured  by  a  physician  from 
a  laboratory  serving  the  locality  (less  applicable  deductible  and  coin- 
surance amounts)  if  the  bill  or  request  for  payment:  (A)  does  not 
indicate  who  performed  the  test,  or  (B)  indicates  that  the  test  was 
performed  by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory. 

Section  324(a)  (2)  specifies  that  the  amendments  made  by  subsection 
324(a)  (1)  shall  apply  to  bills  submitted  and  requests  for  payments 
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made  on  or  after  the  date  the  Secretary  of  HHS  prescribes  in  a  notice 
in  the  Federal  Register  but  no  later  than  October  1,  1980. 

Section  324(a)  (3)  requires  the  Secretary  to  report  to  the  Congress 
within  24  months  of  the  effective  date  specihed  in  Section  324(a)  (2) 
on :  (A)  the  proportion  of  bills  and  requests  for  payments  submitted 
(during  the  eighteen-month  period  beginning  on  such  effective  date) 
under  title  XVIII  for  laboratory  tests  which  did  not  identify  who  per- 
formed the  tests;  (B)  the  proportion  of  bills  and  requests  for  payment 
submitted  during  such  period  for  laboratory  tests  with  respect  to 
which  the  amount  paid  was  less  than  the  amount  that  would  otherwise 
have  been  payable  m  the  absence  of  the  new  Section  1842(h) ;  (C)  with 
respect  to  requests  for  payment  which  were  submitted  by  patients,  the 
average  additional  cost  per  laboratory  test  to  patients  resulting  from 
reductions  in  payment  that  would  otherwise  have  been  made  for  such 
tests  in  the  absence  of  new  Section  1842(h),  and  (D)  with  respect  to 
bills  which  were  submitted  by  physicians,  the  average  reduction  in 
payments  per  laboratory  test  to  physicians  resulting  from  the  appli- 
cation of  new  Section  1842  (h) . 

Section  324(b)(1)  amends  section  1902(a)  of  the  Social  Security 
Act  relating  to  State  plan  requirements  for  Medicaid  by  adding  a  new 
paragraph  42.  The  new  paragraph  42  provides  that  if  the  State  plan 
makes  provision  for  payment  to  a  physician  for  laboratory  services 
which  such  physician  (or  any  other  physician  with  whom  he  shares  his 
practice)  did  not  personally  perform  or  supervise,  the  plan  must  in- 
sure that  payment  for  such  laboratory  services  not  exceed  the  payment 
authorized  for  such  services  by  the  new  Section  1842(h). 

Section  324(b)  (2)  (A)  provides  that  the  amendments  made  by 
Section  324(b)  (1)  shall  (except  where  State  legislation  is  required) 
apply  to  medical  assistance  provided  under  a  State  plan  on  and  after 
the  first  calendar  quarter  that  begins  more  than  six  months  after  the 
date  of  enactment.  Section  324(b)  (2)  (B)  provides  that  where  the  Sec- 
retary determines  that  State  legislation  is  required  in  order  for  the 
plan  to  meet  the  additional  requirements  imposed  by  Section  324(b) 
(1) ,  the  State  plan  shall  not  be  regarded  as  failing  to  comply  with  the 
requirements  of  Title  XIX  of  the  Social  Security  Act  solely  on  the 
basis  of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State  legislature  that  begins  after  the  date 
of  enactment  of  this  bill. 

Section  324(c)(1)(A)  amends  Section  1902(a)  (23)  of  the  Social 
Security  Act  pertaining  to  freedom  of  choice  requirements  under 
Medicaid  by  adding  a  new  subparagraph  (B).  The  new  subparagraph 
(B)  allows  States  to  purchase  laboratory  services  covered  under  their 
State  plans  through  a  competitive  bidding  process  or  otherwise  for  a 
three-year  period  beginning  on  the  later  of  October  1,  1980,  or  on  the 
date  of  enactment.  Such  purchase  arrangements  can  be  made  if  the 
Secretary  has  found  that :  (1)  adequate  service  will  be  available  under 
such  arrangements;  (2)  such  laboratory  services  will  be  provided  only 
through  laboratories  which  meet  the  health,  safety  and  other  require- 
ments of  Section  1861(e)  (9)  or  paragraphs  (10)  and  (11)  of  Section 
1861 C s)  of  the  Social  Security  Act,  and  such  additional  requirements 
as  the  Secretary  may  require;  ( .&)  no  more  than  75  percent  of  the 
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laboratories'  charges  for  such  services  are  for  services  provided  to 
individuals  who  are  entitled  to  benefits  under  Medicaid  or  Medicare 
and  (4)  charges  for  services  provided  under  such  arrangements  are 
made  at  the  lowest  rate  charged  (determined  without  regard  to  ad- 
ministrative costs  which  are  related  solely  to  the  method  of  reimburse- 
ment for  such  services)  for  comparable  services  by  the  provider  of 
such  services,  or,  if  charged  for  on  a  unit  price  basis,  such  charges 
result  in  aggregate  expenditures  not  in  excess  of  expenditures  that 
would  be  made  if  charges  were  at  the  lowest  rate  charged  for  compa- 
rable services  by  the  provider  of  such  services. 

Section  324(c)(1)(B)  requires  the  Secretary  to  evaluate  the  ar- 
rangements made  for  purchase  of  laboratory  services  under  the  new 
Section  1902(a)  (23)  (B)  of  the  Act  and  transmit  that  evaluation  to 
the  Congress  within  24  months  of  enactment  together  with  recom- 
mendations as  to  whether  such  section  should  be  extended  or  modified. 

Section  324(c)(2)  amends  Section  1902(a)(9)  by  adding  a  new 
subparagraph  (C).  New  subparagraph  (C)  provides  that  laboratory 
services  must  be  provided  by  laboratories  meeting  requirements  for 
participation  under  Medicare  as  specified  in  Section  1861(e)(9)  or 
paragraphs  (10)  and  (11)  of  Section  1861  (s)  of  the  Social  Security 
Act. 

Section  325.  Reimbursement  of  physicians'*  services  in  teaching 
hospitals 

Section  325(a)(1)  amends  Section  1861(b)(7)  by  providing  that 
the  term  inpatient  hospital  services  includes  services  rendered  by  a 
supervisory  physician  where  the  hospital  has  an  approved  teaching 
program  if:  (A)  the  hospital  elects  to  receive  any  payment  due  on  a 
reasonable  cost  basis  for  such  services  and  (B)  all  physicians  in  such 
hospital  agree  not  to  bill  charges  for  professional  services  rendered 
in  such  hospital  to  Medicare  patients. 

Section  325(a)(2)  amends  Section  1832(a)  (2)  (B)  (i)  (II)  of  the 
Social  Security  Act  to  make  a  conforming  change. 

Section  325(b)  provides  that  the  amendments  made  by  Section  325 
(a)  shall  apply  with  respect  to  cost  accounting  periods  beginning  on 
or  after  October  1,  1978.  Section  325(b)  also  provides  that  a  hos- 
pital's election  to  receive  reasonable  cost  reimbursement  for  super- 
visory physicians  under  the  provisions  of  Section  1861(b)  (7)  (A)  of 
the  Social  Security  Act  (as  administered  in  accordance  with  Section 
15  of  Public  Law  93-233)  as  of  September  30,  1978,  shall  constitute 
such  hospital's  election  under  such  section  (as  amended  by  this  Act) 
on  and  after  October  1,  1978,  until  the  hospital  provides  otherwise. 

Section  326.  Demonstration  projects  for  requiring  second  opinions  for 
certain  elective  surgical  procedures  under  medicare  and  medicaid; 
application  of  informed  consent  to  certain  demonstration  projects 
Section  326(a)  (1)  adds  a  new  Section  1130  to  the  Social  Security 
Act  entitled  "Demonstration  Projects  for  Kequiring  Second  Opin- 
ions for  Certain  Elective  Surgical  Procedures  Under  Medicare  and 
Medicaid." 

New  Section  1130(a)(1)  authorizes  the  Secretary  to  make  grants 
to,  and  enter  into  contracts  with,  public  and  private  non-profit  entities 
(including  professional  standards  review  organizations  and  medical 
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societies)  for  the  conduct  of  certain  demonstration  projects.  Such 
projects  are  for  the  purpose  of  determining  the  cost-effectiveness  and 
appropriateness  of  requiring  that  a  second  opinion  with  respect  to 
specified  elective  surgical  procedures  (as  defined  in  new  subsection 
(f)(1))  be  provided  before  payment  be  made  for  such  procedures 
under  Medicare  and  Medicaid. 

New  Section  1130(a)  (2)  requires  the  Secretary  to  provide  for:  A) 
demonstration  projects  applicable  to  all  specified  elective  surgical 
procedures  proposed  to  be  furnished  to  Medicare  beneficiaries;  and 
B)  demonstration  projects  applicable  to  all  specified  elective  surgical 
procedures  proposed  to  be  furnished  to  Medicaid  recipients. 

New  Section  1130(a)  (3)  requires  the  Secretary,  to  the  extent  feasi- 
ble, to  provide:  A)  for  at  least  seven  such  demonstration  projects; 
B)  that  the  number  of  such  projects  conducted  be  equally  divided 
between  projects  relating  to  services  provided  to  Medicare  beneficiaries 
and  those  provided  to  Medicaid  recipients;  and  C)  for  the  conduct  of 
such  projects  in  a  variety  of  geographic  settings  and  covering  a  variety 
of  sizes  of  populations,  in  order  to  determine  the  relative  effectiveness 
of  requiring  second  opinions  in  different  areas  of  the  country  and 
under  programs  of  different  sizes. 

New  Section  1130  (b)  (1)  specifies  that  no  grant  may  be  made  or  con- 
tract entered  into  for  a  demonstration  project  unless  an  application 
has  been  submitted  to,  and  approved  by,  the  Secretary.  Such  applica- 
tion shall  be  in  such  form,  submitted  in  such  manner,  and  contain  such 
information,  as  the  Secretary  may  provide. 

New  Section  1130(b)  (2)  provides  that  the  amount  of  any  grant  or 
contract  shall  be  determined  by  the  Secretary. 

New  Section  1130(b)  (3)  provides  that  grants  and  payments  under 
contracts  made  for  demonstration  projects  and  related  administrative 
expenses  (including  expenses  for  analysis  of  data)  for  such  projects 
relating  to  services  provided  to  Medicare  beneficiaries  shall  be  made 
in  appropriate  part  from  the  Federal  Hospital  Insurance  Trust  Fund 
and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund.  For 
such  projects  relating  to  services  provided  to  Medicaid  recipients, 
payment  shall  be  made  from  funds  appropriated  under  the  Medicaid 
program.  New  Section  1130(b)  (3)  further  provides  that  grants  and 
payments  under  contracts  may  be  made  either  in  advance  or  by  way 
of  reimbursement,  as  may  be  determined  by  the  Secretary,  and  shall  be 
made  in  such  installments  and  on  such  conditions  as  he  finds  necessary 
to  carry  out  the  stated  purpose. 

New  Section  1130(b)(4)  provides  that  in  addition  to  any  other 
authority  assigned  to  professional  standards  review  organizations, 
they  are  authorized  to  receive  grants  and  enter  into  contracts  for 
demonstration  projects  under  this  section. 

New  Section  1130(b)  (5)  authorizes  an  appropriation  of  up  to  $7 
million  for  fiscal  year  1981,  to  remain  available  until  expended,  for  ad- 
ministrative expenses  (including  analysis  of  data)  associated  with  the 
demonstration  projects. 

New  Section  1130(c)  specifies  that  no  grant  or  contract  shall  be 
made  for  a  demonstration  project  unless  it  meets  the  following 
requirements : 

(1)  The  project  must  potentially  apply  to  a  sufficiently  large 
population  of  individuals  eligible  for  Medicare  Part  A  benefits 
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(in  the  case  of  projects  relating  to  services  provided  Medicare 
beneficiaries)  or  for  Medicaid  services  (in  the  case  of  a  project 
relating  to  services  provided  Medicaid  recipients)  for  specified 
elective  surgical  procedures  recommended  during  a  two-year 
period,  so  as  to  provide  for  statistically  valid  data  to  properly 
evaluate  the  pro j  ect. 

(2)  The  project  must  provide  (through  the  entity  or  the  Sec- 
retary) for  notice  to  the  applicable  population,  and,  to  the  extent 
feasible,  to  physicians  and  hospitals  which  may  provide  specified 
elective  surgical  procedures  for  such  population,  of  the  existence 
of  the  demonstration  project  and  the  requirement  for  a  second 
opinion  as  a  condition  of  payment  for  such  procedures.  Further, 
the  notice  must  include  a  general  description  of  the  procedure  and 
techniques  available  for  the  treatment  of  the  condition  for  which  a 
specified  elective  surgical  procedure  has  been  recommended.  The 
project  must  also  provide  for  making  available  to  individuals 
covered  under  the  project  lists  of  qualified  physicians  who  have 
indicated  that  they  will  provide,  in  accordance  with  the  provisions 
of  the  project,  written  opinions  with  respect  to  the  necessity 
and  appropriateness  of  particular  specified  elective  surgical 
procedures. 

(3)  To  the  extent  practicable  and  consistent  with  the  protection 
of  patient  privacy,  the  project  must  be  so  designed  as  to : 

(A)  prevent  the  qualified  physicians  providing  the  second 
or  third  opinion  from  knowing  the  identity  of  the  physician 
who  provided  a  previous  opinion  with  respect  to  that  proce- 
dure ;  and 

(B)  avoid  duplication  of  laboratory  and  other  tests  re- 
quired in  order  to  render  such  an  opinion. 

(4)  The  project  must  provide  that  interim  data  on  the  project's 
performance  shall  be  transmitted  to  the  Secretary  not  later  than 
eighteen  months  after  the  date  the  project  is  initiated.  Final  data 
on  its  performance  shall  be  transmitted  not  later  than  six  months 
after  the  end  of  the  two-year  period. 

New  Section  1130(d)  (1)  provides  that  notwithstanding  any  other 
provision  of  law  (except  as  provided  in  paragraph  (2) ),  if  a  specified 
elective  surgical  procedure  to  be  furnished  to  an  individual  is  covered 
under  a  demonstration  project,  no  payment  may  be  made  under  Medi- 
care or  Medicaid  with  respect  to  the  procedure  unless  the  individual 
has  been  furnished,  before  the  procedure  is  undertaken,  at  least : 

(A)  one  written  opinion  by  a  physician  meeting  the  require- 
ments described  in  Section  1130(f)  (2)  (A) ;  and 

(B)  one  written  opinion  by  a  qualified  physician  (as  denned  in 
Section  1130(f)  (2))  who  meets  these'  requirements  and  in  addi- 
tion agrees  not  to  perform  the  surgical  procedure  (except  in  an 
emergency)  and  is  not  affiliated  with  the  physician  providing  the 
previous  opinion. 

Such  opinions  shall  be  based  on  all  factors  deemed  relevant  to  the 
determination,  respecting  the  necessity  and  appropriateness  of  the 
procedure. 
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New  Section  1130(d)  (2)  provides  that  second  opinions  shall  not  be 
required  in  the  following  circumstances : 

(A)  in  the  case  of  a  Medicare-related  demonstration  project,  to 
procedures  furnished  by  or  through  a  health  maintenance  organi- 
zation under  a  risk  sharing  contract  entered  into  with  the  Secre- 
tary pursuant  to  section  1876 (i)  (2)  (A) ,  or  in  the  case  of  a  Med- 
icaid-related  demonstration  project  to  procedures  by  or  through  a 
health  maintenance  organization  which  provides  to  the  enrollees, 
on  a  prepaid  capitation  risk  basis  or  on  any  other  risk  basis,  such 
procedures ;  and 

(B)  in  the  case  in  which  the  patent  is  unable,  because  of  severe 
physical  or  cognitive  limitations,  to  understand  the  requirement 
for  second  opinions  or  in  such  other  cases  as  the  Secretary  deter- 
mines are  required  by  equity. 

New  Section  1130(e)  requires  the  Secretary  to  analyze  the  data  on 
demonstration  projects  transmitted  to  him  and  to  submit  to  the  Con- 
gress: (1)  an  interim  report  on  the  projects  not  later  than  two  years 
after  the  date  of  enactment  and  (2)  a  final  report  on  the  projects  not 
later  than  four  years  after  the  date  of  enactment.  The  final  report  shall 
include  recommendations,  as  the  Secretary  deems  appropriate,  for 
legislative  changes  with  respect  to  imposing  a  second  opinion  require- 
ment with  respect  to  some  or  all  of  the  specified  elective  surgical 
procedures. 

New  Section  1130(f)  (1)  provides  that  in  the  case  of  a  demonstration 
project  applicable  to  the  Medicare  program,  specified  elective  surgical 
procedures  are:  cholycystectomy,  menisectomy.  prostatectomy,  cata- 
ract surgery,  hemorrhoidectomy,  and  excision  of  varicose  veins.  In  the 
case  of  a  demonstration  project  applicable  to  Medicaid,  specified  elec- 
tive procedures  are :  hysterectomy,  menisectomy,  submucous  resection, 
hemorrhoidectomy,  excision  of  varicose  veins,  and  tonsillectomy  and 
adenoidectomy.  Such  procedures  must  be  medical lv  necessary  to  treat 
other  than  an  emergency  medical  condition.  In  addition,  the  term  elec- 
tive surgical  procedure  includes  such  other  elective  surgical  procedures 
as  the  Secretary,  in  his  discretion,  determines  to  be  appropriate. 

New  Section  1130(f)(2)  defines  the  term  "qualified  physician"  to 
mean,  with  respect  to  an  opinion  on  a  specified  elective  surgical  pro- 
cedure for  treatment  of  a  medical  condition  of  a  particular  patient,  a 
physician  who — 

(A)  is  a  board-eligible  or  certified  specialist  with  respect  to 
the  procedure  or  with  respect  to  treatment  of  the  medical  condi- 
tion or  who  possesses  such  other  qualifications  with  respect  to 
such  procedure  or  treatment  as  the  Secretary  may  specify; 

(B)  agrees  not  to  perform  the  surgical  procedure  for  which  the 
opinion  is  sought  (except  under  emergency  conditions)  ;  and 

(C)  is  not  affiliated  with  a  physician  who  provided  a  previous 
opinion  with  respect  to  such  treatment  of  such  patient. 

Section  326(a)  (2)  bars  the  Secretary  of  Health  and  Human  Re- 
sources from  making  grants  or  entering  into  contract  under  the  new 
Section  1130  of  the  Social  Security  Act  until  October  1.  1980.  Any 
projects  under  such  grants  or  contracts  shall  be  construed  to  be  sub- 
ject to  any  of  the  requirements  of  part  46  of  title  45,  Code  of  Federal 
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Regulations  (applicable  to  research,  development,  and  related  activi- 
ties in  which  human  subjects  are  involved) . 

Section  326(b)  (1)  amends  Section  1861 (q)  of  the  Social  Security 
Act  to  include  consultation  as  to  the  necessity  and  appropriateness  of 
elective  surgical  procedures  within  the  definition  of  physicians 
services. 

Section  326(b)  (2)  amends  Section  1833(a)  (1)  of  the  Social  Security 
Act  by  adding  new  paragraphs  (F).  New  paragraph  (F)  provides 
that  payment  for  a  second  or  third  opinion  as  to  necessity  and  appro- 
priateness of  specified  elective  surgical  procedures  under  a  Medicare 
demonstration  project  shall  be  equal  to  100  percent  of  the  reasonable 
charge  for  such  opinioin.  In  addition,  the  Part  B  deductible  shall  not 
be  applicable  with  respect  to  such  opinions. 

Section  326(b)  (3)  amends  Section  1842(b)  (3)  (B)  of  the  Social  Se- 
curity Act  to  make  a  conforming  change.  The  section  further  amends 
Section  1842(b)  of  such  Act  by  adding  a  new  paragraph  (6).  New 
paragraph  (6)  provides  that  payment  for  a  second  or  third  opinion 
under  a  Medicare  demonstration  project  shall  be  on  an  assignment 
basis. 

Section  326(b)  (4)  provides  that  the  amendments  made  by  Section 
326  shall  take  effect  with  respect  to  opinions  provided  on  or  after  the 
first  dav  of  the  first  month  beginning  after  the  date  of  the  enactment 
of  the  bill. 

Section  326(c)(1)  amends  Section  1903(a)  of  the  Social  Security 
Act  by  adding  a  new  paragraph  (7).  New  paragraph  (7)  provides 
for  90  percent  Federal  matching  for  the  performance  of  a  second  or 
third  opinion  as  to  necessity  and  appropriateness  of  specified  elective 
surgical  procedures  under  a  Medicaid  demonstration  project. 

Section  326  (c)  (2)  makes  a  conforming  change  in  the  Social  Security 
Act. 

Section  326(c)  (3)  provides  that  the  amendments  made  by  section 
37(c)  shall  apply  to  calendar  quarters  beginning  on  or  after  October 
1, 1980. 

Section  326(d)  provides  that  a  demonstration  project  under  new 
Section  1130  of  the  Social  Security  Act  shall  not  apply  to  an  individual 
unless  the  individual  has  provided  a  written  and  legally  effective  in- 
formed consent,  described  in  section  46.103  (c)  of  title  45,  Code  of  Fed- 
eral Regulations,  to  participate  in  the  project.  This  section  shall  apply 
notwithstanding  section  326(a)  (2)  of  this  bill  (providing  that  second 
opinion  demonstration  projects  shall  not  be  construed  to  be  subject 
to  any  of  the  requirements  of  45  C.F.R.  Part  46)  and  new  Section 
1130(d)(1)  of  the  Social  Security  Act  (prohibiting  except  under 
certain  circumstances,  payment  for  specified  elective  procedures  cov- 
ered under  a  second  opinion  demonstration  project  if  a  second  opinion 
has  not  been  obtained) . 

Section  327.  Continued  use  of  demonstration  project  reimbursement 
systems 

Section  327(a)  amends  Section  1814(b)  of  the  Social  Security  Act 
by  adding:  a  new  paragraph  (3).  The  new  paragraph  (3)  provides  for 
the  continued  use,  in  hospitals  which  have  been  reimbursed  under  such 
systems,  of  reimbursement  systems,  approved  for  use  as  a  demonstra- 
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tion  project  under  Section  402  of  the  Social  Security  Amendments 
of  1967,  provided  the  following  conditions  are  met: 

(A)  Some  or  all  of  the  hospitals  in  the  State  have  been  reim- 
bursed for  Medicare  services  pursuant  to  such  reimbursement 
systems. 

(B)  The  rate  of  increase  in  such  hospitals'  costs  per  inpatient 
admission  for  Medicare  beneficiaries  was  equal  to  or  less  than  such 
increase  with  respect  to  all  U.S.  hospitals  during  the  duration  of 
the  project. 

(C)  Either  the  State  has  legislative  authority  to  operate  such 
a  system  and  it  elects  to  continue  the  reimbursement  system  for 
such  hospitals;  or  the  system  is  operated  through  a  voluntary 
agreement  of  hospitals  and  they  elect  to  have  such  reimbursement 
to  such  hospitals  continued. 

The  hospitals  shall  continue  to  be  reimbursed  under  the  demonstra- 
tion project  reimbursement  system  until  the  Secretary  determines  that : 

(A)  A  third  party  payor  reimburses  such  a  hospital  on  another 
basis ;  or 

(B)  The  rate  of  increase  for  the  previous  three  year  period  in 
costs  per  inpatient  admission  for  Medicare  beneficiaries  in  such 
hospitals  is  greater  than  such  rate  of  increase  in  all  U.S.  hospitals 
over  such  period. 

Section  327(b)  amends  Section  1902(a)  (13)  (D)  of  the  Social  Se- 
curity Act  to  provide  that  hospitals  which  are  reimbursed  for  Medi- 
care Part  A  services  in  accordance  with  the  new  Section  1814(b)  (3) 
must  be,  reimbursed  for  inpatient  services  according  to  the  same  system 
under  Medicaid. 

Section  328.  Reimbursement  for  health  maintenance  organizations 

Section  328(a)  revises  the  provisions  of  Section  1876  of  the  Social 
Security  Act,  entitled  "Payments  to  Health  Maintenance  Organiza- 
tions." 

Subsection  (a)  of  revised  Section  1876  requires  the  Secretary  to 
determine  annually  a  per  capita  payment  rate  for  each  class  (based 
on  factors  such  as  age,  sex,  institutional  status,  disability  status,  and 
place  of  residence)  of  Medicare  beneficiaries  equal  to  95  percent  of  the 
adjusted  average  per  capita  cost  for  that  class.  The  term  "adjusted 
average  per  capita  cost"  is  defined  as  the  average  per  capita  amount 
that  the  Secretary  estimates  in  advance  would  be  payable  in  any  con- 
tract year  for  covered  services  if  the  services  were  to  be  furnished  by 
other  than  a  health  maintenance  organization. 

The  Secretary  is  required  to  make  advance  monthly  payments  from 
the  appropriate  trust  funds  in  accordance  with  the  established  rate  to 
a  health  maintenance  organization  for  Medicare  enrollees. 

Subsection  (b)  of  revised  Section  1876  defines,  for  Medicare  pur- 
poses, the  term  "health  maintenance  organization"  as  a  public  or 
private  organization,  under  the  laws  of  any  State  which  is  either  a 
qualified  HMO  (as  defined  in  Section  1310(d)  of  the  Public  Health 
Service  Act)  or  meets  the  following  requirements : 

(A)  provides  or  otherwise  makes  available  to  enrolled  partici- 
pants health  care  services,  including  at  least  physicians'  services, 
inpatient  hospital  services,  laboratory,  X-ray,  emergency,  and 
preventive  services,  and  out  of  area  coverage ; 
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(B)  is  compensated  (except  for  deductibles  coinsurance,  and 
copayments)  for  the  provision  of  health  care  services  to  enrolled 
participants  by  a  fixed  periodic  payment ; 

(C)  provides  physicians'  services  primarily  either  directly 
through  physicians  who  are  either  employees  or  partners  of  such 
organization,  or  through  arrangements  with  individual  physicians 
or  one  or  more  groups  of  physicians  (organized  on  a  group  prac- 
tice or  individual  practice  basis)  ; 

(D)  assumes  full  financial  risk  on  a  prospective  basis  for  the 
provision  of  the  required  health  care  services  except  that  an  HMO 
may  obtain  insurance  or  make  other  arrangements  for:  (1)  the 
cost  of  providing  to  any  enrollee  required  health  care  services  the 
aggregate  value  of  which  exceeds  $5,000  in  any  year;  (2)  the  cost 
of  required  health  care  services  provided  other  than  by  the  HMO 
in  an  emergency,  and  (3)  not  more  than  90  percent  of  the  amount 
by  which  its  costs  for  any  year  exceed  115  percent  of  its  income 
for  such  year ; 

(E)  has  made  provision,  satisfactory  to  the  Secretary,  against 
risk  of  insolvency. 

Kevised  Section  1876(b)(2)  provides  that  the  Secretary  may  not 
contract  with  an  HMO  under  Medicare  unless  certain  requirements 
are  met.  The  HMO  must  provide  only  covered  Medicare  services  to 
those  covered  under  Parts  A  and  B  or  just  Part  B  except  that  addi- 
tional services  may  be  provided  if  the  Secretary  approves  or  the  in- 
dividual so  elects.  The  Secretary  shall  approve  additional  services 
unless  he  determines  it  will  discourage  enrollment.  The  amount  of 
deductibles,  coinsurance,  and  copayments  cannot  exceed  limits  speci- 
fied under  the  revised  Section  1876(g).  The  HMO  must  provide  serv- 
ices only  through  qualified  providers,  assure  the  availability  and 
accessibility  of  services,  provide  for  meaningful  grievance  procedures, 
and  have  arrangements  for  an  ongoing  quality  assurance  program. 
The  HMO  is  required  to  have  an  open  enrollment  period  of  reason- 
able duration  at  least  every  year  during  which  it  accepts,  up  to  the 
limits  of  its  capacity  and  without  restrictions  (except  as  authorized  in 
regulations),  individuals  who  are  eligible  to  enroll  under  revised 
Section  1876(d)  in  the  order  in  which  they  apply  for  enrollment,  un- 
less to  do  so  would  result  in  failure  to  meet  the  requirements  of  revised 
Section  1876  (h)  or  would  result  in  the  enrollment  of  enrollees  substan- 
tially nonrepresentative  of  the  population  in  the  geographic  area 
served  by  the  HMO.  Further  the  HMO  must  provide  assurances  to 
the  Secretary  that  it  will  not  expel  or  refuse  to  reenroll  any  individual 
because  of  his  health  status  or  requirements  for  health  services,  and  it 
must  notify  each  individual  of  such  fact  at  the  time  of  his  enrollment. 

Subsection  (c)  of  revised  Section  1876  provides  that  if  an  individual 
is  enrolled  in  accordance  with  this  Section  1876  with  a  health  mainte- 
nance organization,  only  the  health  maintenance  organization  is  en- 
titled to  receive  Medicare  payments  for  services  furnished  to  the 
individual. 

Subsection  (d)  of  revised  Section  1876  establishes  the  eligibility  of 
every  individual  entitled  to  benefits  under  Part  A  and  enrolled  under 
Part  B  or  enrolled  under  Part  B  only  (other  than  an  individual 
medically  determined  to  have  end-stage  renal  disease)  to  enroll  under 
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Section  1876  with  any  health  maintenance  organization  which  has  a 
contract  with  the  Secretary  and  which  serves  the  geographic  area  in 
which  the  individual  resides. 

Subsection  (e)  of  revised  Section  1876  permits  an  enrolled  individual 
to  terminate  his  enrollment  with  the  health  maintenance  organization 
as  of  the  beginning  of  the  first  calendar  month  following  a  full  calen- 
dar month  after  the  request  for  termination  is  made,  and  authorizes 
the  Secretary  to  prescribe  procedures  related  to  enrollment  and  the 
dissemination  of  information  to  beneficiaries. 

Subsection  (f )  of  revised  Section  1876  specifies  the  right  of  a  benefi- 
ciary who  believes  he  has  been  underserved  or  overcharged  by  the 
health  maintenance  organization  to  a  hearing  before  the  Secretary  if 
the  amount  in  controversy  is  $100  or  more.  Beneficiaries  and  health 
maintenance  organizations  are  entitled  to  judicial  review  of  the  Secre- 
tary's determination  if  the  amount  in  controversy  is  $1,000  or  more. 

Subsection  (g)  (1)  of  revised  Section  1876  prohibits  health  mainte- 
nance organizations  from  charging  beneficiaries  more  than  the  ac- 
tuarial value  of  the  Medicare  deductibles  and  coinsurance  for  services 
covered  under  Medicare. 

Subsection  (g)  (2)  of  revised  Section  1876  requires  the  election  by 
enrolled  beneficiaries  of  coverage  additional  to  that  provided  by  Medi- 
care to  be  optional  (unless  the  Secretary  has  approved  additional  serv- 
ices under  revised  Section  1876(b)(2)(A))  and  specifies  that  the 
charge  to  beneficiaries  for  such  additional  coverage  cannot  exceed  the 
adjusted  community  rate  for  the  services. 

Subsection  (g)  (3)  of  revised  Section  1876  defines,  for  purposes 
of  Section  1976,  the  term  "adjusted  community  rate"  for  a  service  as 
either  (at  the  election  of  the  HMO) :  1)  the  rate  of  payment  for  that 
service  which  the  Secretary  annually  estimates  would  apply  to  a 
beneficiary  enrolled  with  a  health  maintenance  organization  if  the 
rate  of  payment  were  determined  under  a  "community  rating  system" 
(as  defined  in  Section  1302(8)  of  the  Public  Health  Service  Act, 
other  than  subparagraph  (C) ;  or  2)  the  portion  of  the  weighted 
aggregate  premium  which  the  Secretary  annually  estimates  would 
apply  to  an  enrolled  individual  as  is  distributable  to  payment  for 
that  service.  In  both  cases  the  rate  shall  be  adjusted  to  account  for 
differences  between  the  utilization  characteristics  of  beneficiaries  and 
those  of  the  other  members  of  the  organization. 

Subsection  (g)  (4)  of  revised  Section  1876  permits  the  health  main- 
tenance organization  to  have  an  enrolled  membership  at  least  half 
is  entitled  to  benefits  under  a  workmen's  compensation  law  or  under 
an  automobile  insurance  policy)  to  charge — 

(a)  the  insurance  carrier,  employer,  or  other  entity  which  under 
such  law  or  policy  is  to  pay  for  the  provisions  of  such  services,  or 

(b)  the  beneficiary  to  the  extent  that  he  has  been  paid  under 
such  law  or  policy  for  such  services. 

Subsection  (h)  of  revised  Section  1876  requires  the  health  main- 
tenance organization  to  have  an  enrolled  membership  at  least  half 
of  which  consists  of  individuals  who  are  entitled  to  benefits  under 
title  XVIII  or  title  XIX.  The  Secretary  is  permitted  to  modify  or 
waive  this  requirement  in  circumstances  that  warrant  special  con- 
sideration provided  that  the  health  maintenance  organization  will 
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not  have,  for  the  duration  of  its  contract,  an  enrolled  membership 
of  which  one-half  or  more  are  individuals  entitled  to  benefits  under 
title  XVIII. 

Subsection  (i)  (1)  of  revised  Section  1876  permits  the  Secretary  to 
enter  into  a  contract  with  any  health  maintenance  organization  that 
meets  the  definition  contained  in  subsection  (b)  (1)  of  revised  Sec- 
tion 1876. 

Subsection  (i)  (2)  of  revised  Section  1876  requires  each  contract 
with  a  health  maintenance  organization  to  provide  that  if  the  ad- 
justed community  rate  for  enrolled  individuals  with  Medicare  cover- 
age (Parts  A  and  B  or  Part  B  only)  is  less  than  the  average  per 
capital  rates  of  payment  made  under  Section  1876  at  the  beginning 
of  the  contract  period,  the  organization  must  provide  to  such  enroliees 
additional  benefits  which  are  selected  by  the  organization.  These  addi- 
tional benefits  must  equal  or  exceed  the  value  of  the  difference  between 
the  average  per  capita  payment  and  the  adjusted  community  rate. 

Subsection  (i)  (3)  of  revised  Section  1876  requires  these  additional 
benefits  to  be  either  (A)  the  reduction  of  the  premium  rate  or  other 
charges  made  with  respect  to  services  furnished  by  the  organization 
to  individuals  enrolled  under  Section  1876,  or  (B)  the  provision  of 
additional  benefits  or  both. 

Subsection  (i)  (4)  of  revised  Section  1876  requires  the  effective  date 
of  any  contract  to  be  specified  in  the  contract. 

Subsection  (i)  (5)  of  revised  Section  1876  requires  each  contract 
to  include  certain  provisions  relating  to  (A)  the  right  of  the  Secre- 
tary to  evaluate  the  services  provided  by  the  health  maintenance 
organization  and  to  inspect  the  organization's  books  and  records;  (B) 
notification  to  beneficiaries  of  contract  termination;  and  (C)  compli- 
ance with  other  terms  and  conditions  the  Secretary  may  find  necessary. 

Subsection (i)  (6)  of  revised  Section  1876  prohibits  the  Secretary, 
except  under  special  circumstances,  from  contracting  with  a  health 
maintenance  organization  under  Section  1876  if  the  organization 
had,  within  the  last  five  years,  requested  the  termination  of  a  previous 
Section  1876  contract. 

Subsection (i)  (7)  of  the  revised  Section  1876  provides  that  the 
contract  authority  granted  to  the  Secretary  under  subsection  (i)  may 
be  exercised  without  regard  to  conflicting  provisions  of  law  or  regula- 
tions relating  to  the  making,  performance,  amendment,  or  modifica- 
tion of  contracts  to  the  United  States. 

Section  328(b)  of  the  bill  amends  Section  1861(e)  (2)  of  the  Social 
Security  Act  by  adding  a  new  subparagraph  (G),  which  covers  under 
Part  B  services  furnished  by  a  physician  assistant  or  nurse  practi- 
tioner to  beneficiaries  enrolled  in  a  health  maintenance  organization 
with  a  contract  under  Section  1876. 

Section  328(c)(1)  of  the  bill  amends  Section  1861  of  the  Social 
Security  Act  to  make  technical  conforming  changes  to  the  definition 
of  the  terms  "physician  assistant"  and  "nurse  practitioner." 

Section  328(c)  (2)  amends  Section  3(e)  of  P.L.  95-210  to  make  a 
conforming  change. 

Section  328(d)  (1)  amends  Section  1122  of  the  Social  Security  Act 
to  add  a  new  Subsection  (j).  New  subsection  (j)  exempts  from  review 
under  Section  1122  of  the  Social  Security  Act  any  capital  expendi- 
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ture  made  by  or  an  behalf  of  a  health  care  facility  that  would  be 
exempted  from  certificate  of  need  review  under  Section  1527  of  the 
Public  Health  Service  Act. 

Section  328(d)(2)  amends  Section  1124(a)(2)(A)  of  the  Social 
Security  Act  to  make  a  conforming  change. 

Section  328(e)  provides  that  the  amendments  made  by  Section  24 
(except  subsections  (c)  and  (d))  shall  generally  apply  to  services 
furnished  on  or  after  the  first  day  of  the  thirteenth  calendar  month 
which  begins  after  the  date  of  enactment  of  the  bill,  or  earlier  (but  not 
earlier  than  July  1,  1981)  if  a  health  maintenance  organization  so 
requests  and  the  Secretary  agrees.  These  amendments  do  not  apply  to 
beneficiaries  who  are  enrolled  with  a  health  maintenance  organization 
at  the  time  it  enters  into  a  contract  under  revised  Section  1876  unless 
they  request  otherwise  or  the  Secretary,  because  of  the  administrative 
costs  or  other  burdens  involved,  requires  the  amendments  to  be  applied. 

The  amendments  also  do  not  apply  (unless  the  organization  requests 
otherwise)  for  five  years  following  enactment  in  the  case  of  a  health 
maintenance  organization  which  had  a  risk-sharing  contract  with  the 
Secretary  under  the  existing  provisions  of  Section  1876  immediately 
before  the  date  of  enactment. 

Section  328(f)  of  the  bill  requires  the  Secretary  to  conduct  a  study 
of  the  additional  benefits  selected  by  health  maintenance  organizations 
pursuant  to  Section  1876  (i)  (2)  of  the  Social  Security  Act,  as  added 
by  Section  24(a)  of  the  bill.  The  Secretary  is  required  to  report  to 
the  Congress  within  24  months  of  the  date  of  the  enactment  of  the  bill 
with  respect  to  the  findings  and  conclusions  made  as  a  result  of  the 
study. 

Section  328(g)  requires  the  Secretary  to  conduct  a  study  evaluating 
the  extent  of,  and  reasons  for,  the  termination  by  Medicare  benefi- 
ciaries of  their  membership  in  health  maintenance  organizations.  The 
Secretary  is  required  to  submit  an  interim  report  to  the  Congress 
within  two  years  of  the  date  of  the  enactment  of  the  bill,  and  a  final 
report  within  five  years  of  the  date  of  enactment  containing  findings 
and  conclusions  made  as  a  result  of  the  study. 

Section  331.  Reimbursement  under  medicaid  for  services  furnisJted  by 
nurse-midwives 

Section  331(a)(1)  amends  Section  1905(a)  of  the  Social  Security 
Act  by  adding  a  new  paragraph  17.  The  new  paragraph  adds  services 
furnished  by  a  nurse-midwife  to  the  list  of  Medicaid  services.  Such 
services  are  those  which  a  nurse-midwife  is  legally  authorized  to  per- 
form under  State  law  (or  the  State  regulatory  mechanism  provided 
by  State  law),  whether  or  not  he  is  under  the  supervision  of,  or  asso- 
ciated with,  a  physician  or  other  health  care  provider. 

Section  331(a)  (2)  amends  Section  1905  by  adding  a  new  subsection 
(n).  The  new  subsection  (n)  defines  the  term  "nurse-midwife"  as  a 
registered  nurse  who  has  successfully  completed  a  program  of  study 
and  clinical  experience  meeting  guidelines  prescribed  by  the  Secre- 
tary, or  has  been  certified  by  an  organization  recognized  by  the  Secre- 
tary, and  performs  services  in  the  area  of  management  of  the  care  of 
mothers  and  babies  (throughout  the  maternity  cycle)  which  he  is 
legally  authorized  to  perform  in  the  State  in  which  he  performs  such 
services. 
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Section  331(b)  amends  Section  1902(a)  (13)  of  the  Social  Security- 
Act  by  adding  nurse-midwife  services  to  the  list  of  mandatory  Medic- 
aid services  and  make  other  conforming  changes. 

Section  331(c)  (1)  provides  that  the  amendments  made  by  Section 
28  shall  (except  where  State  legislation  is  required,  be  effective  with  re- 
spect to  Medicaid  payments  for  calendar  quarters  beginning  more 
than  one  hundred  and  twenty  days  after  the  date  of  enactment  of  this 
bill.  Section  331(c)  (2)  provides  that  where  the  Secretary  determines 
that  State  legislation  is  required  in  order  for  the  plan  to  meet  the  ad- 
ditional requirements,  the  State  plan  shall  not  be  regarded  as  failing 
to  comply  with  the  requirement  of  Title  XIX  of  the  Social  Security 
Act  solely  on  the  basis  of  its  failure  to  meet  these  additional  require- 
ments before  the  first  day  of  the  first  calendar  quarter  beginning  after 
the  close  of  the  first  regular  session  of  the  State  legislature  that  begins 
after  the  date  of  enactment  of  this  bill. 

Section  332.  Continuing  medicaid  eligibility  for  certain  individuals 
by  diregarding  certain  involuntary  increases  in  income 
Section  332  amends  Section  1902(a)  of  the  Social  Security  Act  by- 
adding  a  new  sentence.  The  new  sentence  requires  States  in  determin- 
ing the  continuing  eligibility  of  Medicaid  recipients  to  exclude  from 
the  calculation  of  an  individual's  income  any  cost-of-living  or  price 
index  increase  or  annual  general  increase  in  Social  Security,  Railroad 
Retirement,  Veterans  or  Civil  Service  benefits,  annuities,  pensions  or 
other  compensation.  The  new  sentence  applies  with  respect  to  indi- 
viduals determined  eligible  for  Medicaid  in  a  month  after  May  1980 
who  would  otherwise  become  ineligible  in  a  subsequent  month  because 
of  such  increase.  Their  eligibility  will  continue  until  the  first  month  in 
which  they  otherwise  become  ineligible. 

Section  333.  Limitation  on  medicaid  eligibility  for  individuals  who 
dispose  of  resources 

Section  333(a)(1)  amends  Section  1902(a)  (17)  (B)  of  the  Social 
Security  Act  by  providing  that  the  new  Section  1902(j)  of  the  Act 

an  exception  to  the  provision  regarding  determination  of  income 
eligibility  for  the  medically  needy. 

Section  333(a)  (2)  adds  a  new  Section  1902 (j)  to  the  Social  Security 
Act. 

The  new  Section  1902 (j)(l)  permits  a  State  to  defer  Medicaid 
eligibility  for  a  specified  period  (notwithstanding  the  other  provisions 
of  Title  XIX  of  the  Social  Security  Act  except  for  the  new  Section 
1902 (j)  (2)  and  1902(j)  (4) )  if  an  individual  disposed  of  his  resources 
within  a  specified  period.  States  may  defer  eligibility  if  within  two 
years  preceding  application  for  Medicaid  coverage  an  individual  (or 
other  person  whose  resources  are  considered  in  determining  his  eligi- 
bility) had  disposed  of  resources  with  an  uncompensated  value  of 
$6,000  or  more  (which  if  retained  would  have  made  him  ineligible) 
in  order  to  establish  Medicaid  eligibility.  The  section  provides  that 
any  disposition  of  resources  within  the  specified  period  may  be  pre- 
sumed to  be  for  such  purpose  unless  the  State  is  furnished  convincing 
evidence  that  the  transaction  was  for  some  other  purpose.  The  section 
further  provides  that  uncompensated  value  is  the  sum  of :  (1)  the  cur- 
rent market  value  of  the  individual's  (or  other  person's)  equity  interest 


in  such  resources  disposed  of  without  any  compensation;  and  (2)  the 
difference  between  the  current  market  value  of  the  individual's  (or 
person's)  equity  interest  in  such  resources  disposed  of  for  compensa- 
tion and  the  amount  of  such  compensation. 

The  new  Section  1902 (j)  (2)  (A)  provides  that  (except  as  provided 
in  the  new  subparagraph  B)  a  State  may  defer  eligibility  for  six 
months  if  the  uncompensated  amount  of  disposed  resources  is  less 
than  $12,000  for  12  months  if  the  amount  is  between  $12,000  and 
$30,000,  and  24  months  if  exceeded  $30,000.  The  period  of  deferred 
eligibility  begins  the  month  following  the  month  the  disposition 
occurred. 

The  new  Section  1902(j)  (2)  (B)  provides  that  a  period  of  ineligi- 
bility shall  end  after  the  month  in  which  the  individual  (or  other 
person)  either:  (1)  returns  the  resources,  the  disposition  of  which 
caused  the  ineligibility  to  occur;  or  (2)  receives  payment  equal  to  the 
amount  of  any  uncompensated  equity  interest. 

The  new  Section  1902 (j)  (2)  (C)  provides  that  a  State  plan  may 
provide  for  the  waiver  of  requirements  of  new  Section  1902(j)  (1)  or 
a  reduction  in  the  period  of  ineligibility  in  cases  where  the  State 
determines  such  action  is  justified. 

The  new  Section  1902  (j)  (3)  provides  that  if  the  eligibility  of  a 
person  for  medical  assistance  under  Medicaid  is  dependent  upon  the 
eligibility  of  another  individual  and  that  other  individual  is  deter- 
mined to  be  ineligible  for  medical  assistance  under  new  Section  1902 
(j)  (1)  for  a  period  of  time,  the  person  shall  be  ineligible  for  the  same 
period  of  time. 

The  new  Section  1902(j)  (4)  provides  that  the  deferral  of  eligibil- 
ity shall  not  apply  with  respect  to  persons  receiving  supplemental 
security  income  benefits  except  in  States  which  have  employed  more 
restrictive  eligibility  criteria  pursuant  to  Section  1902(f)  of  the  Social 
Security  Act. 

The  new  Section  1902 (j)  (5)  (A)  provides  that  if  an  individual 
disposes  of  resources  to  another  person,  which  could  make  him  in- 
eligible under  the  new  Section  1902(j),  the  State  plan  may  provide 
for  recovery  from  that  person  equal  to  either  Medicaid  payments  made 
on  behalf  of  the  individual  or  to  the  person's  equity  interest  in  the 
resources  for  which  compensation  was  not  made,  whichever  is  less. 
New  Section  1902 (j)  (5)  (A)  further  provides  that  a  State  may  not 
initiate  recovery  action  more  than  three  years  after  the  last  date  of 
the  ineligibility  period. 

The  new  Section  1902 (j)  (5)  (B)  requires  the  State  to  notify  the 
Secretary  of  amounts  recovered,  if  any.  The  Secretary  is  required  to 
reduce  the  amounts  otherwise  due  to  the  State  under  Medicaid  by  an 
amount  equal  to  the  product  of  the  amounts  recovered  and  the  Federal 
medical  assistance  percentage  for  that  State. 

Section  333(b)(1)  provides  that  new  Section  1902(j),  except  as 
specified  in  Section  333(b)(2)  and  (3),  shall  become  effective  on 
October  1, 1980,  or  the  first  day  of  the  first  month  beginning  after  the 
date  of  enactment  and  shall  apply  to  disposition  of  resources  that  oc- 
cur (or  occurred)  on  and  after  such  date  (before,  on,  or  after  the  date 
of  enactment)  as  the  State  may  specify.  Section  333(b)  (2)  provides 
that  the  new  Section  1902(j)  (5)  of  the  Social  Security  Act  shall  apply 
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to  dispositions  of  property  that  occur  on  or  after  the  date  of  the  enact- 
ment of  this  Act. 

Section  333(b)  (3)  (A)  provides  that  new  Section  1902 (j),  except  as 
provided  in  Section  333(b)  (3)  (B),  shall  become  effective  for  a  non- 
SSI  Medicaid  State  on  or  after  the  first  day  of  the  first  calendar  quar- 
ter beginning  more  than  six  months  after  enactment. 

Section  333(b)  (3)  (B)  provides  that  in  a  non-SSI  Medicaid  State, 
in  the  case  of  a  State  in  which  the  Secretary  determines  legislation  is 
necessary  in  order  to  comply  with  the  requirements  of  new  Section 
1902  (j),  the  State  will  not  be  regarded  as  failing  to  comply  with  the 
amendments  before  the  first  day  of  the  first  calendar  quarter  begin- 
ning after  the  close  of  the  first  regular  session  of  the  State  legislature 
that  begins  after  the  date  of  enactment. 

Section  333(b)(3)(C)  provides  that  for  purposes  of  Section  333 
(b)  (3),  the  term  non-SSI  Medicaid  State  means  a  State  which,  pur- 
suant to  Section  1902(f)  of  the  Social  Security  Act,  has  elected  not  to 
provide  medical  assistance  to  all  individuals  with  respect  to  whom 
supplemental  security  income  benefits  are  payable  under  title  XVI  of 
the  Social  Security  Act. 

Section  331^.  Adjustment  of  dollar  limitation  and  elimination  of  special 
limitation  on  medicaid  payments  to  Puerto  Rico,  the  Virgin  Is- 
lands, Guam,  the  Northern  Mariana  Islands,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific  Islands 
Section  334(a)  (1)  amends  Section  1101(a)  (1)  of  the  Social  Secu- 
rity Act  to  extend  Medicaid  to  Northern  Mariana  Islands,  American 
Samoa,  and  the  Trust  Territory  of  the  Pacific  Islands. 

Section  334(a)(2)  (A)  amends  Section  1108(c)(1)  of  the  Social 
Security  Act  to  provide  that  for  fiscal  year  1980  only,  the  ceiling  on 
Federal  expenditures  under  title  XIX  for  Puerto  Rico  will  be  $33 
million. 

Section  334(a)  (2)  (B)  amends  Section  1108(c)  of  the  Social  Secu- 
rity Act  to  provide  that  for  fiscal  year  1981,  the  ceiling  on  Federal 
expenditures  under  title  XIX  for  Puerto  Rico  is  $45  million,  for  the 
Virgin  Islands  is  $1.5  million,  for  Guam  is  $1.4  million,  for  the  North- 
ern Marianas  is  $350,000,  for  American  Samoa  is  $350,000,  and  for  the 
Trust  Territory  of  the  Pacific  Islands  is  $1.4  million. 

Section  334(a)  (2)  (C)  amends  Section  1108(c)  for  fiscal  year  1982 
and  all  subsequent  fiscal  years.  For  fiscal  year  1982,  the  ceiling  on  Fed- 
eral expenditures  under  title  XIX  for  Puerto  Rico  is  $60  million,  for 
the  Virgin  Islands  is  $2  million,  for  Guam  is  $1.8  million,  for  the 
Northern  Marianas  is  $500,000,  for  American  Samoa  is  $500,000,  and 
for  the  Trust  Territory  of  the  Pacific  Islands  is  $1.8  million. 

In  subsequent  fiscal  years,  payment  to  these  areas  may  not  exceed 
the  FY  1982  ceiling  multiplied  by  a  percentage  equal  to  the  percentage 
increase  in  the  Consumer  Price  Index  for  all  urban  consumers  (pub- 
lished monthly  by  the  Bureau  of  Labor  Statistics  of  the  Department 
of  Labor)  between  October  1982  and  the  first  month  of  such  fiscal  year. 

Section  334(b)  amends  Section  1905(b)  of  the  Social  Security  Act 
to  provide  that  the  Federal  matching  rate  is  determined  for  the  ju- 
risdiction in  the  same  manner  as  it  is  determined  for  the  50  States  and 
the  District  of  Columbia.  It  strikes  the  provision  of  current  law  which 
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sets  a  maximum  on  the  Federal  medical  assistance  percentage  for  the 
jurisdictions  at  50  percent. 

Section  334(c)  (1)  provides  that  the  amendments  made  by  subsection 
(a)  shall  apply  to  fiscal  year  1980  and  subsequent  fiscal  years. 

Section  334(c)(2)(A)  provides  that,  except  as  specified  in  (B), 
amendments  made  by  Section  334(b)  shall  apply  with  respect  to  care 
and  services  provided,  under  a  State  Medical  plan  in  a  calendar  quar- 
ter beginning  after  September  30, 1979. 

Section  334(c)  (2)  (B)  provides  that  each  of  the  agencies  administer- 
ing or  supervising  the  administration  of  the  State  Medicaid  plan  for 
Puero  Eico,  the  Virgin  Islands,  Guam,  or  the  Northern  Mariana  Is- 
lands may  elect  not  to  have  the  amendments  made  by  subsection  (b) 
apply  to  any  care  or  services  provided  in  its  jurisdiction  to  an  individ- 
ual over  a  period  of  time  beginning  before  October  1, 1979,  and  ending 
after  October  1, 1979. 

Section  335.  Extensions  of  increased  funding  for  long -term-care  facil- 
ity inspection  under  medicaid 

Section  335(a)  amends  Section  249B  of  P.L.  92-603  (as  amended 
by  P.L.  93-368  and  P.L.  95-83)  to  delete  the  termination  date  speci- 
fied in  that  section  for  Section  1903(a)  (4)  of  the  Social  Security  Act. 

Section  335  (b)  amends  Section  1903  (a)(4)  of  the  Act  to  specify  that 
100  percent  Federal  matching  for  skilled  nursing  facility  inspectors 
under  Medicaid  is  available  for  calendar  quarters  ending  prior  to  Oc- 
tober 1,  1983.  This  is  a  three  year  extension  over  current  law. 

Section  335  (c)  provides  that  the  amendment  made  by  Section  335  (b) 
shall  apply  to  calendar  quarters  beginning  on  or  after  October  1, 1980. 

Section  336.  Extension  of  increased  funding  for  State  medicaid  fraud 
control  units 

Section  336  amends  Section  1903(a)  (6)  of  the  Social  Security  Act 
to  provide  that  ninety  percent  Federal  matching  is  available  for  State 
Medicaid  fraud  control  units  for  three  years  (beginning  with  the  first 
quarter  such  increased  matching  was  available  in  the  State).  The  sec- 
tion further  provides  that  seventy-five  percent  Federal  matching  is 
available  for  State  Medical  fraud  control  units  in  subsequent  calen- 
dar quarters. 

Section  337.  Change  in  calendar  quarter  for  which  satisfactory  utiliza- 
tion review  must  he  shown  to  recive  waiver  of  medicaid  reduction 

Section  337  amends  Section  1903(g)  (3)  (B)  of  the  Social  Security 
Act  to  provide  that  the  Secretary  shall  waive  application  of  penalties 
for  unsatisfactory  utilization  review  showings  under  Medicaid  for  any 
calendar  quarter  of  1977  if  the  Secretary  determines  a  satisfactory 
showing  was  made  in  any  calendar  quarter  of  1978.  It  modifies  the 
current  law  which  provides  that  if  the  State  is  in  compliance  for  the 
calendar  quarter  ending  December  31,  1977  the  Secretary  shall  waive 
penalties  for  the  first  three  quarters  occurring  in  1977. 

Section  341(a)  amends  Section  1116  of  the  Social  Security  Act 
to  add  a  new  subsection  (e)  which  provides  that  in  the  case  of  a  dis- 
allowance under  title  XIX,  the  Secretary  shall  provide  the  State  with 
$0  days  notice  of  his  intent  to  disallow  certain  expenditures  before  the 
final  notice  of  the  disallowance,  and  after  the  final  notice  has  been 
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given  to  the  State,  shall  offset  from  any  subsequent  payments  to  the 
State,  the  amount  of  the  disallowance.  Further,  the  section  provides 
that  if  in  the  reconsideration  or  appeal  of  the  disallowance,  it  is  deter- 
mined the  Secretary's  disallowance  was  incorrectly  taken,  the  State 
will  be  paid  the  amount  incorrectly  disallowed  and  interest  on  the 
amount  for  the  period  beginning  on  the  date  the  amount  was  offset 
from  payment  to  the  State  and  ending  when  the  payment  is  made ;  such 
interest  is  to  be  based  on  the  average  of  the  bond  equivalent  of  the 
weekly  90-day  Treasury  bill  auction  rates. 

Section  341  (b)  provides  that  the  amendment  made  by  subsection  (a) 
shall  apply  to  notices  of  disallowance  made  on  or  after  October  1, 1980. 

E.  Changes  in  Existing  Law 

Social  Security  Act 

•  *  *  *  *  *  • 

TITLE  V — MATEENAL  AND  CHILD  HEALTH  AND 
CKIPPLED  CHILDREN'S  SERVICES 

*  *  *  *  *  4  # 

APPROVAL  OF  STATE  PLANS 

Sec.  505.  (a)  In  order  to  be  entitled  to  payments  from  allotments 

under  section  502,  a  State  must  have  a  State  plan  for  maternal  and 

child  health  services  and  services  for  crippled  children  which — 
*  *  * 

******* 

(14)  provides  that  acceptance  of  family  planning  services  pro- 
vided under  the  plan  shall  be  voluntary  on  the  part  of  the  indi- 
vidual to  whom  such  services  are  offered  and  shall  not  be  a 
prerequisite  to  eligibility  for  or  the  receipt  of  any  service  under  the 
plan;  [and] 

(15)  provides — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regualtions  prescribed  by  the  Secretary, 
for  the  review  by  appropriate  professional  health  personnel 
of  the  appropriateness  and  quality  of  care  and  services  fur- 
nished to  recipients  of  services  under  the  plan  and,  where 
applicable,  for  providing  guidance  with  respect  thereto  to 
the  other  State  agency  referred  to  in  paragraph  (2)  ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secre- 
tary for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a),  or,  if  such  agency  is  not  the  State  agency  which  is 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  the  function  of 
determining  whether  institutions  and  agencies  meet  the  re- 
quirements for  participation  in  the  program  under  the  plan 
under  this  title[.]/  and 

(16)  provides  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-related 
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basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan.  (B)  that 
such  audits,  for  entities  also  providing  services  under  title  XVIII, 
will  be  coordinated  and  conducted  jointly  (to  such  extent  and  in 
such  manner  as  the  Secretary  shall  prescribe)  with  audits  con- 
ducted for  purposes  of  such  part,  and  (C)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  by  the  Secretay  under  section  1128(a). 

•  *  *  *  *  *  * 

PAYMENTS 

Sec.  506.  (a)  **  * 

•  •  •  *  :        * ...  • 

(f)  Notwithstanding  the  preceding  provisions  of  this  section,  no 
payment  shall  be  made  to  any  State  thereunder — 

(1)  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and] 
fifth ;  and  ninth  sentences  of  section  1842  (b)  (3) ;  or 
******* 

TITLE  XI— GENERAL  PROVISIONS  AND  PROFESSIONAL 
STANDARDS  REVIEW 

•  *  *  *  *  *  * 

Part  A — General  Provisions 

DEFINITIONS 

Sec.  1101.  (a)  When  used  in  this  Act — 
■  (1)  The  term  "State",  except  where  otherwise  provided,  includes 
the  District  of  Columbia  and  the  Commonwealth  of  Puerto  Rico,  and 
when  used  in  titles  IV,  V,  VII,  XI,  and  XIX  includes  the  Virgin 
Islands  and  Guam.  Such  term  when  used  in  [title  V]  titles  V  and 
XIX  and  in  part  B  of  this  title  also  includes  [American  Samoa]  the 
Northern  Mariana  Islands,  American  Samoa,  and  the  Trust  Territory 
of  the  Pacific  Islands.  Such  term  when  used  in  titles  III,  IX,  and  XII 
also  includes  the  Virgin  Islands.  In  the  case  of  Puerto  Rico,  the  Virgin 
Islands,  and  Guam,  title  I,  X,  and  XIV,  and  title  XVI,  (as  in  effect 
without  regard  to  the  amendment  made  by  section  301  of  the  Social 
Security  Amendments  of  1972)  shall  continue  to  apply,  and  the  term 
"States"  when  used  in  such  titles  (but  not  in  title  XVI  as  in  effect 
pursuant  to  such  amendment  after  December  31, 1973)  includes  Puerto 
Rico,  the  Virgin  Islands,  and  Guam. 

LIMITATION  ON  PAYMENTS  TO  PUERTO  RICO,  THE  VIRGIN  ISLANDS,  AND  GUAM 

Sec.  1108.  (a)  *  *  * 

•  *  *  *  0  0  0 
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Effective  for  fiscal  year  1980 : 

(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
witn  respect  to  any  fiscal  year — 

(1)  for  payment  to  Puerto  Kico  shall  not  exceed  $[30,000,000] 

$33,000,000, 

(2)  for  payment  to  the  Virgin  Islands  shall  not  exceed  $1,000,- 
000,  and 

(3)  for  payment  to  Guam  shall  not  exceed  $900,000. 
Effective  for  fiscal  year  1981,  subsection  (c)  will  read  as  follows: 

(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
with  respect  to  fiscal  year  1981,  for  payment  to — 

(1)  the  Commonwealth  of  Puerto  Rico,  shall  not  exceed 
$45,000,000, 

(2)  the  Virgin  Islands  shall  not  exceed  $lp00,000, 

(3)  Guam  shall  not  exceed  $1^00,000, 

(4)  the  Northern  Mariana  Islands  shall  not  exceed  $350,000, 

(5)  American  Samoa  shall  not  exceed  $350,000,  and 

(6)  the  Trust  Territory  of  the  Pacific  Islands  shall  not  exceed 
$1,400,000. 

Effective  for  fiscal  year  1982  and  subsequent  fiscal  years,  subsection 
(c)  will  read  as  follows : 

(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
with  respect  to — 

(1)  fiscal  yeo,r  1980,  for  payment — 

(A)  to  the  Commonwealth  of  Puerto  Rico  shall  not  exceed 
$60,000,000, 

(B)  to  the  Virgin  Islands  shall  not  exceed  $2,000,000, 

(C)  to  Guam  shall  not  exceed  $1,800,000, 

(D)  to  the  Northern  Mariana  Islands  shall  not  exceed 
$500,000, 

(E)  to  American  Samoa  shall  not  exceed  $500,000,  and 

(F)  to  the  Trust  Territory  of  the  Pacific  Islands  shall  not 
exceed  $1,800,000,  and 

(2)  any  subsequent  fiscal  year,  for  payment  to  the  Common- 
wealth of  Puerto  Rico,  the  Virgin  Islands,  Guam,  the  Northern 
Mariana  Islands,  American  Samoa,  and  the  Trust  Temtory  of 
the  Pacific  Islands  shall  not  exceed  the  amount  specified  in  sub- 
paragraphs (A),  (B),  (C),  (D),  (E),  and  (F)  respectively,  of 
paragraph  (1)  increased  by  a  percentage  equal  to  the  percentage 
increase  in  the  Consumer  Price  Index  for  all  urban  consumers 
(published  monthly  by  the  Bureau  of  Labor  Statistics  of  the  De- 
partment of  Labor)  between  October  1982,  and  the  first  month  of 
such  fiscal  year. 

*  *  *  *  *  *  * 

ADMINISTRATIVE    AND    JUDICIAL    REVIEW    OF    CERTAIN  ADMINISTRATIVE 

DETERMINATIONS 

Sec.  1116.  (a)(1)  *  *  * 

(d)  Whenever  the  Secretary  determines  that  any  item  or  class  of 
items  on  account  of  which  Federal  financial  participation  is  claimed 
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under  title  I,  VI,  X,  XIV,  XVI,  XIX,  XX,  or  part  A  of  title  IV,  shall 
be  disallowed  for  such  participation,  the  State  shall  be  entitled  to  and 
upon  request  shall  receive  a  reconsideration  of  the  disallowance. 

(e)(1)  In  the  case  of  a  disallowance  under  subsection  (d)  with 
respect  to  a  State  under  title  XIX  the  Secretary  shall  not  make  such 
a  disallowance  unless  the  State  has  been  provided,  at  least  SO  days 
before  the  date  the  final  notice  if  such  disallowance  is  provided  to  the 
State  a  preliminary  notice  of  the  Secretary's  intent  to  make  such  a 
disallowance.  After  the  Secretary  provides  a  State  such  a  final  notice 
of  disallowance  and  pending  any  reconsideration  of  such  disallow- 
ance, the  Secretary  shall  offset,  from  any  subsequent  payments  made 
to  the  State  under  title  XIX,  an  amount  equal  to  the  amount  of  the 
disallowance. 

(2)  If  in  the  reconsideration  (or  appeal  of  a  reconsideration)  of 
such  a  disallowance,  it  is  determined  that  the  Secretary^  disallowance 
(and  offsetting)  of  an  amount  was  incorrect,  the  Secretary  shall  pay 
to  the  State,  in  addition  to  the  amount  of  such  disallowance  incor- 
rectly taken,  interest  on  such  amount  disallowed  for  the  period  begin- 
ning on  the  date  such  amount  was  offset  from  payment  to  the  State 
and  ending  on  the  date  it  was  paid  to  the  State  at  a  rate  (determined 
by  the  Secretary)  based  on  the  average  of  the  bond  equivalent  of  the 
weekly  90-day  Treasury  bill  auction  rates  during  such  period. 
******* 

LIMITATION  ON  FEDERAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 

Sec.  1122.  (a)  *  *  * 

*  *  *  *  *  *  * 

(j)  A  capital  expenditure  made  by  or  on  behalf  of  a  health  care 
facility  shall  not  be  subject  to  review  pursuant  to  this  section  if  the 
obligation  of  the  capital  expenditure  by  the  facility  would  not  be  re- 
quired to  be  reviewed  under  section  1527  of  the  Public  Health  Service 
Act 

PROGRAM  FOR  DETERMINING  QUALIFICATIONS  FOR  CERTAIN  HEALTH  CARE 

PERSONNEL 

Sec.  1123.  (a)  The  Secretary,  in  carrying  out  his  functions  relating 
to  the  qualifications  for  health  care  personnel  under  title  XVIII,  shall 
develop  (in  consultation  with  appropriate  professional  health  organi- 
zations and  State  health  and  licensure  agencies)  and  conduct  (in  con- 
junction with  State  health  and  licensure  agencies)  until  December 
31,  [1977,]  1980,  a  program  designed  to  determine  the  proficiency  of 
individuals  (who  do  not  otherwise  meet  the  formal  educational,  pro- 
fessional membership,  or  other  specific  criteria  established  for  deter- 
mining the  qualifications  of  practical  nurses,  therapists,  laboratory 
technicians,  and  technologists,  and  sytotechnologists,  X-ray  techni- 
cians, psychiatric  technicians,  or  other  health  care  technicians  and 
technologists)  to  perform  the  duties  and  functions  of  practical  nurses, 
therapists,  laboratory  technicians,  technologists,  and  cytotecholo- 
bists,  X-ray  technicians,  psychiatric  technicians,  or  other  health  care 
technicians  and  technologists.  Such  program  shall  include  (but  not 
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be  limited  to)  the  employment  of  procedures  for  the  formal  testing 
of  the  proficiency  of  individuals.  In  the  conduct  of  such  program, 
no  individual  who  otherwise  meets  the  proficiency  requirements  for 
any  health  care  specialty  shall  be  denied  a  satisfactory  proficiency 
rating  solely  because  of  his  failure  to  meet  formal  educational  or  pro- 
fessional membership  requirements. 

******* 

DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (a)  (1)  The  Secretary  shall  by  regulation  or  by  contract 
provision  provide  that  each  disclosing  entity  (as  defined  in  paragraph 
(2))  shall— 

(A)  as  a  condition  of  the  disclosing  entity's  participation  in, 
or  certification  or  recertification  under,  any  of  the  programs  estab- 
lished by  titles  V,  XVIII,  XIX,  and  XX,  or 

(B)  as  a  condition  for  the  approval  or  renewal  of  a  contract  or 
agreement  between  the  disclosing  entity  and  the  Secretary  or  the 
appropriate  State  agency  under  any  of  the  programs  established 
under  titles  V,  XVIII,  XIX,  and  XX, 

supply  the  Secretary  or  the  appropriate  State  agency  with  full  and 
complete  information  as  to  the  identity  of  each  person  with  an  owner- 
ship or  control  interest  (as  defined  in  paragraph  (3) )  in  the  entity  or 
in  any  subcontractor  (as  defined  by  the  Secretary  in  regulations)  in 
which  the  entity  directly  or  indirectly  has  a  5  per  centum  or  more 
ownership  interest. 

(2)  As  used  in  this  section,  the  term  "disclosing  entity"  means  an 
entity  which  is — 

(A)  a  provider  of  services  (as  defined  in  section  1861  (u),  other 
than  a  fund),  an  independent  clinical  laboratory,  a  renal  disease 
facility,  or  a  health  maintenance  organization  [(as  defined  in 
section  1301(a)  of  the  Public  Health  Service  Act)]; 

(B)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
items  or  services  with  respect  to  which  payment  may  be  claimed 
by  the  entity  under  any  plan  or  program  established  pursuant  to 
title  V  or  under  a  State  plan  approved  under  title  XIX ; 

(C)  a  carrier  or  other  agency  or  organization  that  is  acting  as 
a  fiscal  intermediary  or  agent  with  respect  to  one  or  more  pro- 
viders of  services  (for  purposes  of  part  A  or  part  B  of  title 
XVIII,  or  both,  or  for  purposes  of  a  State  plan  approved  under 
title  XIX)  pursuant  to  (i)  an  agreement  under  section  18816,  (ii) 
a  contract  under  section  1842,  or  (iii)  an  agreement  with  a  single 
State  agency  administering  or  supervising  the  administration  of  a 
State  plan  approved  under  title  XIX ;  or 

(D)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing 
of,  health  related  services  with  respect  to  which  payment  may  be 
claimed  by  the  entity  under  a  State  plan  or  program  approved 
under  title  XX. 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership  or 
control  interest"  means,  with  respect  to  an  entity,  a  person  who — 
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(A)  (i)  has  directly  or  indirectly  (as  determined  by  the  Sec- 
retary in  regulations)  an  ownership  interest  of  5  per  centum  or 
more  in  the  entity;  or 

[(ii)  is  the  owner  (in  whole  or  in  part)  of  an  interest  of  5  per 
centum  or  more  in  any  mortgage,  deed  of  trust,  note,  or  other 
obligation  secured  (in  whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof;  or] 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
fart)  by  the  entity  or  any  of  the  property  or  assets  thereof,  which 
whole  or  part  interest  is  equal  to  or  exceeds  $25fi00  or  5  per 
centum  of  the  total  property  and  assets  of  the  entity;  or 

(B)  is  an  officer  or  director  of  the  entity,  if  the  entity  is  orga- 
nized as  a  corporation ;  or 

(C)  is  a  partner  in  the  entity,  if  the  entity  is  organized  as  a 
partnership. 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR  MEDIC  AID- 
RELATED  CRIMES 

Sec.  1127.  (a)  Whenever  the  Secretary  determines  that  a  physician 
or  other  individual  has  been  convicted  (on  or  after  October  25, 1977, 
or  within  such  period  prior  to  that  date  as  the  Secretary  shall  specify 
in  regulations)  of  a  criminal  offense  related  to  such  individual's  par- 
ticipation in  the  delivery  of  medical  care  or  services  under  title  XVIII 
or  title  XIX,  the  Secretary — 

(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
individual  otherwise  eligible  to  participate  in  such  program; 

(2)  (A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan 
approved  under  title  XIX,  of  the  fact  and  circumstances  of  such 
determination,  and  (except  as  provided  in  subparagraph  (B)) 
require  each  such  agency  to  bar  such  individual  from  participa- 
tion in  such  program  for  such  period  as  he  shall  specify*  which  in 
the  case  of  an  individual  specified  in  paragraph  (1)  shall  be  the 
period  established  pursuant  to  paragraph  (1) ; 

(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  program 
under  title  XIX,  where  he  receives  and  approves  a  request  for 
such  a  waiver  with  respect  to  that  individual  from  the  State  agency 
administeri/ng  or  supervising  the  administration  of  such  plan;  and 

(3)  shall  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certifica- 
tion of  such  individual  of  the  fact  and  circumstances  of  such  de- 
termination, request  that  appropriate  investigations  be  made  and 
sanctions  invoked  in  accordance  with  applicable  State  law  and 
policy,  and  request  that  such  State  or  local  agency  or  authority 
%eep  the  Secretary  and  the  Inspector  General  of  the  Department 
of  Health,  Education,  and  Welfare  fully  and  currently  informed 
with  respect  to  any  actions  taken  in  response  to  such  request. 

(b)  A  determination  made  by  the  Secretary  under  this  section  shall 
be  effective  at  such  time  and  upon  such  reasonable  notice  to  the  public 
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and  to  the  person  furnishing  the  services  involved  as  may  he  specified 
in  regulations.  Such  determination  shall  be  effective  with  respect  to 
services  furnished  to  an  individual  on  or  after  the  effective  date  of  such 
determination  (except  that  in  the  case  of  inpatient  hospital  services, 
post-hospital  extended  care  services,  and  home  health  services  fur- 
nished under  title  XVIII,  such  determination  shall  be  effective  in  the 
manner  provided  in  paragraphs  (S)  and  (4)  of  section  1866(b)  with 
respect  to  terminations  of  agreements) ,  and  shall  remain  in  effect  until 
the  Secretary  finds  and  gives  reasonable  notice  to  the  public  that  the 
basis  for  such  determination  has  been  removed  and  that  there  is  rea- 
sonable assurance  that  it  will  not  recur. 

(c)  Any  person  who  is  the  subject  of  an  adverse  determination 
made  by  the  Secretary  under  subsection  (a)  shall  be  entitled  to  reason 
able  notice  and  apportunity  for  a  hearing  thereon  by  the  Secretary  to 
the  same  extent  as  is  provided  in  section  205  (b),  and  to  judicial  review 
of  the  Secretary's  final  decision  after  such  hearing  as  is  provided  in 
section  205(g). 

COORDINATED  AUDITS 

Sec.  1128.  (a)  If  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  title  V  or  XIX,  as  well  as  services  reimbursable  on 
such  a  basis  under  title  XVIII,  the  Secretary  shall  require,  as  a  condi- 
tion for  payment  to  any  State  under  title  V  or  XIX  with  respect  to 
administrative  costs  incurred  in  the  performance  of  audits  of  the 
books,  accounts,  and  records  of  that  entity,  that  these  audits  be  coordi- 
nated through  common  audit  procedures  with  audits  performed  with 
respect  to  the  entity  for  purposes  of  title  XVIII.  The  Secretary  shall 
specify  by  regulation  such  methods  as  he  finds  feasible  and  equitable 
for  the  apportionment  of  the  cost  of  coordinated  audits  between  the 
program  established  under  title  V  or  XIX  and  the  program  established 
under  title  XVIII.  Where  the  Secretary  finds  that  a  State  has  declined 
to  participate  in  such  a  common  audit  with  respect  to  title  V  or  XIX, 
he  shall  reduce  the  payments  otherwise  due  such  State  under  such  title 
by  an  amount  which  he  estimates  to  be  in  excess  of  the  amount  that 
would  have  been  apportioned  to  the  State  under  the  title  (for  the  ex- 
penses of  the  State  incurred  in  the  common  audit)  if  it  had  partic- 
ipated in  the  common  audit. 

(b)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
subsection  (a),  the  Secretary  shall  establish  one  or  more  projects  to 
demonstrate  the  feasibility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  administrative  cost  items  which  are  deter- 
mined under  such  a  coordinated  audit  and  which  such  entities  dispute 
and  appeal. 

(2)  In  the  case  of  a  demonstration  project  under  this  subsection,  the 
Secretary  may  waive  such  requirements  of  title  V,  XVIII,  or  XIX  as 
would  prevent  carrying  out  the  project  or  would  require  duplicative 
activity  or  otherwise  create  unnecessary  administrative  burdens  in 
carrying  out  the  project. 

(3)  The  Secretary  shall  report  to  Congress  not  later  than  April  1, 
1982,  on  demonstration  projects  conducted  under  this  subsection,  in- 
cluding the  reaction  of  the  entities  involved  and  estimates  of  any  sav- 
ings effected  through  reduction  of  duplication  of  appeal  hearings,  and 
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shall  include  in  such  report  recommendations  for  such  legislation  as 
the  Seer eary  deems  appropriate  to  insure  the  maximum  feasible  co- 
ordination of  such  appeal  hearings. 

(4)  The  Secretary  shall  also  provide  for  the  review  of  the  feasibility 
of  establishing  a  single  coordinated  process  far  the  collection  of  over- 
payments established  in  a  coordinated  audit  under  subsection  (a).  The 
Secretary  shall  report  to  Congress  not  later  than  April  1. 1981.  on  such 
review  and  on  such  recommendations  for  changes  in  legislation  as  the 
Secretary  deems  appropriate. 

DEMONSTRATION  PROJECTS  FOR  REQUIRING  SECOND  OPINIONS  FOR  CERTAIN 
ELECTIVE  SURGICAL  PROCEDURES  UNDER  MEDICARE  AND  MEDICAID 

Sec.  1129.  (a)  (1)  The  Secretary  is  authorized  to  make  grants  to. 
and  enter  into  contracts  with,  public  and  private  no- profit  entities, 
including  professional  standards  review  organizations  designated 
(conditionally  or  otherwise)  under  part  B  of  this  title  and  medical 
societies,  for  the  conduct  of  demonstration  projects  for  the  purpose  of 
determining  the  cost-effectivenes  sand  appropriateness  of  requiring 
that  a  second  opinion  with  respect  to  specified  elective  surgical  pro- 
cedures (defined  in  subsection  (f)(1))  be  provided  before  pay-men* 
may  be  made  under  title  XVIII  or  under  a  State  plan  approved  under 
title  XIX  with  respect  to  the  performance  of  the  procedure. 

(2)  To  the  extent  feasible,  the  Secretary  shall  provide  under  this 
section  for — 

(A)  demonstration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  en- 
titled to  hospital  insurance  benefits  under  part  A.  and  enrolled 
under  the  supplementary  medical  insurance  program  under  part 
B.  of  title  XVIII  of  this  Act,  and 

(B)  demonstration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  eligi- 
ble for  medical  assistance  under  State  plans  approved  under  title 
XIX  of  this  Act. 

(3)  The  Secretary  shall  provide,  to  the  extent  feasible — 

(A)  for  at  least  seven  demonstration  projects  under  this  section. 

(B)  that  the  number  of  such  projects  conducted  be  equally 
divided  between  projects  described  in  paragraph  2\A)  and 
projects  described  in  paragraph  (2)  (B).  and 

(C)  for  the  conduct  of  such  projects  in  a  variety  of  geographic 
settings  and  covering  a  variety  of  sizes  of  populations,  in  order  to 
determine  the  relative  effectiveness  of  requiring  second  opinions 
in  different  areas  of  the  country  and  under  programs  of  different 
sizes. 

(b)(1)  No  grant  may  be  made  or  contract  entered  into  under  this 
section  unless  an  application  therefor  has  been  submitted  to.  and 
approved  by,  the  Secretary.  Such  application  shall  be  in  such  form, 
submitted  in  such  manner,  and  contain  such  information,  as  the  Secre- 
tary may  provide, 

(2)  The  amount  of  any  grant  or  contract  under  this  section  shall 
be  determined  by  the  Secretary. 

(3)  Grants  and  payments  under  contracts  made  for  demonstration 
projects  and  related  administrative  expenses  {including  expenses  for 
analysis  of  data)  described — 
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(A)  in  subsection  (a)  (2)  (A)  shall  be  made  in  appropriate  part 
from  the  Federal  Hospital  Insurance  Trust  Fund  {established  by 
section  1817)  and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  (established  by  section  184-1),  and 

(B)  in  subsection  (a)  (2)  (B)  shall  be  made  from  funds  appro- 
priated under  title  XIX  of  this  Act, 

Grants  and  payments  under  contracts  may  be  made  either  in  advance 
or  by  way  of  reimbursement,  as  may  be  determined  by  the  Secretary, 
and  shall  be  made  in  such  installments  and  on  such  conditions  as  the 
Secretary  finds  necessary  to  carry  out  the  purpose  of  this  section, 

(4)  In  addition  to  any  other  authority  provided  under  part  B  of 
this  title,  professional  standards  review  organizations  designated 
(conditionally  or  otherwise)  under  such  part  are  authorized  to  receive 
grants  and  enter  into  contracts  for  demonstration  projects  under  this 
section. 

(5)  For  administrative  expenses  (including  analysis  of  data)  asso- 
ciated with  demonstration  projects  under  this  section,  there  is  author- 
ized to  be  appropriated  for  fiscal  year  1981  an  amount,  not  to  exceed 
$7, 000 ftOO,  to  remain  available  until  expended. 

(c)  No  grant  or  contract  shall  be  made  with  respect  to  a  demon- 
stration project  under  this  section  unless  the  project  meets  the  follow- 
ing requirements: 

(1)  The  project  must  potentially  apply  to  a  sufficiently  large  pop- 
ulation of  individuals  eligible  for  benefits  under  part  A  of  title  XVIII 
Kin  the  case  of  a  project  described  in  subsection  (a)  (2)  (A))  or  under 
the  State  plan  (in  the  case  of  a  project  described  in  subsection  (a)(2) 
(B))  for  specified  elective  surgical  procedures  recommended  during  a 
two-year  period,  so  as  to  provide  for  statistically  valid  data  to  prop- 
erly evaluate  the  project. 

(2)  (A)  The  project  must  provide  (through  the  entity  or  the  Sec- 
retary) for  notice  to  the  applicable  population,  and,  to  the  extent 
feasible,  to  physicians  and  hospitals  which  may  provide  specified 
elective  surgical  procedures  for  such  population,  of  the  existence  of 
the  demonstration  project  and  the  requirement  of  subsection  (d)  for 
a  second  opinion  as  a  condition  of  payment  for  such  procedures,  and 
must  include  in  such  notice  made  to  the  applicable  population  a  gen- 
eral description  of  the  procedure  and  techniques  available  for  the 
treatment  of  the  condition  for  treatment  of  which  a  specified  elective 
surgical  procedure  has  been  recommended. 

(B)  The  project  must  provide  for  making  available  to  individuals 
covered  under  the  project  lists  of  qualified  physicians  who  have  indi- 
cated that  they  will  provide,  in  accordance  with  the  provisions  of  the 
project,  written  opinions  with  respect  to  the  necessity  and  appropri- 
ateness of  particular  specified  elective  surgical  procedures. 

(3)  To  the  extent  practicable  and  consistent  with  the  protection  of 
patient  privacy,  the  project  must  be  so  designed  as — 

(A)  to  prevent  the  qualified  physician  providing  the  second  or 
third  opinion  from  knowing  the  identity  of  the  physician  who 
provided  a  previous  opinion  with  respect  to  that  procedure,  and 

(B)  to  avoid  duplication  of  laboratory  and  other  tests  required 
in  order  to  render  such  an  opinion. 

(If,)  The  project  must  provide  that  for  the  transmittal  to  the 
Secretary — 
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(A )  of  interim  data  on  the  project's  performance  not  later  than 
eighteen  months  after  the  date  of  the  project  is  initiated,  and 

(B)  of  final  data  on  its  performance  not  later  than  six  months 
after  the  end  of  the  two-year  period  described  in  paragraph  (1). 

(d)  (1)  Notwithstanding  any  other  provision  of  law  (except  as 
provided  in  paragraph  (2)),  if  a  specified  elective  surgical  procedure 
to  be  furnished  to  an  individual  is  covered  under  a  demonstration 
project  under  this  section  applicable  to  title  XVIII  or  to  a  State  plan 
approved  under  title  XIX,  no  payment  may  be  made  under  such  title 
or  plan,  respectively,  with  respect  to  the  procedure  unless  the  indi- 
vidual has  been  furnished,  before  the  procedure  is  undertaken,  at 
least — 

(A)  one  written  opinion  by  a  physician  described  in  subsec- 
tion (f)  (2)  (A),  and 

(B)  one  written  opinion  by  a  qualified  physician  (as  defined  in 
subsection  (f)(2)), 

based  on  all  factors  deemed  relevant  to  the  determination,  respecting 
the  necessity  and  appropriateness  of  the  procedure. 
(2)  Paragraph  (1)  shall  not  apply — 

(A)  (i)  in  the  case  of  a  demonstration  project  described  in 
subsection  (a)  (2)  (A),  to  procedures  furnished  by  or  through  a 
health  maintenance  organization  under  a  risk  sharing  contract 
entered  into  with  the  Secretary  pursuant  to  section  1876 (i)  (2) 

(ii)  in  the  case  of  a  demonstration  project  described  in  sub- 
section (a)(2)(B),  to  procedures  furnished  by  or  through  a 
health  maintenance  organization  which  provides  to  the  enrollees, 
on  a  prepaid  capitation  risk  basis  or  on  any  other  risk  basis,  such 
procedures;  and 

(B)  in  the  case  in  which  the  patient  is  unable,  because  of  severe 
physical  or  cognitive  limitations,  to  understand  the  requirement 
of  such  paragraph  or  in  such  other  cases  as  the  Secretary  deter- 
mines that  equity  requires  that  such  paragraph  not  apply. 

(e)  The  Secretary  shall  analyze  the  data  on  demonstration  projects 
transmitted  to  him  under  this  section  and  shall  submit  to  the  Con- 
gress— 

(1)  not  later  than  two  years  after  the  date  of  the  enactment  of 
this  Act,  an  interim  report  on  the  demonstration  projects  as- 
sisted under  this  section,  and 

(2)  not  later  than  four  years  after  the  date  of  the  enactment 
of  this  Act,  a  final  report  on  the  demonstration  projects  assisted 
under  this  section. 

Such  final  report  shall  include  such  recommendations  for  changes  in 
legislation  with  respect  to  imposing  the  requirement  described  in 
subsection  (d)  with  respect  to  some  or  all  of  the  specified  elective 
surgical  procedures  as  the  Secretary  determines  to  be  appropriate. 
(/)  For  purposes  of  this  section: 

(1)  The  term  "specified  elective  surgical  procedure"  means — 
(A)  in  the  case  of  a  demonstration  project  applicable  to 
the  medicare  program — 

(i)  choly  cystectomy, 

(ii)  menisectomy, 
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(Hi)  prostatectomy ', 

(iv)  cataract  surgery, 

(v)  hemorrhoidectomy,  and 

(vi)  excision  of  varicose  veins ;  and 

(B)  in  the  case  of  a  demonstration  project  applicable  to 
State  plans  approved  under  title  XIX  of  this  Act — 

(i)  hysterectomy, 

(ii)  menisectomy, 

(Hi)  submucous  resection, 

(iv)  hemorrhoidectomy, 

(v)  excision  of  varicose  veins,  and 

(vi)  tonsillectomy  and  adenoidectomy, 

if  such  procedures  are  medically  necessary  to  treat  other  than  an 
emergency  medical  condition.  In  addition,  such  term  includes 
such  other  elective  surgical  procedures  as  the  Secretary,  in  his  dis- 
cretion, determines  to  be  appropriate. 

(2)  The  term  "qualified  physician^  means,  with  respect  to  an 
opinion  on  a  special  elective  surgical  procedure  for  treatment 
of  a  medical  condition  of  a  particular  patient,  a  physician  who — 

(A)  is  a  board-eligible  or  certified  specialist  with  respect 
to  the  procedure  or  with  respect  to  treatment  of  the  medical 
condition  or  who  possesses  such  other  qualifications  with 
respect  to  such  procedure  or  treatment  as  the  Secretary  may 
specify; 

(B)  agrees  not  to  perform  the  surgical  procedure  for  which 
the  opinion  is  sought  (except  under  emergency  conditions) ; 
and 

(C)  is  not  affiliated  with  a  physician  who  provided  a  pre- 
vious opinion  with  respect  to  such  treatment  of  such  patient. 

******* 


ENCOURAGEMENT  OF  NONPROFIT  HOSPITAL  PHILANTHROPY 


Sec.  1134-  (a)  It  is  the  policy  of  the  United  States  that  philan- 
thropic support  for  health  care  be  encouraged  and  expanded,  especial- 
ly in  support  of  experimental  and  innovative  efforts  to  improve  the 
health  care  delivery  system. 

(b)  For  purposes  of  determining  under  titles,  V,  XVIII,  and  XIX 
the  reasonable  costs  of  services  furnished  by  nonprofit  hospitals,  un- 
restricted grants,  gifts,  and  income  from  endowments  shall  not  be 
deducted  from  any  operating  costs  of  such  hospitals,  and,  in  addi- 
tion, the  followinq  items  shall  not  be  deducted  from  any  operating 
costs  of  such  hospitals: 

(1)  A  donor  designated  or  restricted  grant,  gift,  or  income  from 
an  endowment,  as  defined  in  section  405.1$3(b)  (2)  of  title  1$  of 
the  Code  of  Federal  Regulations. 

(2)  An  unrestricted  grant  or  gift,  or  income  from  such  a  grant 
or  gift,  which  is  not  available  for  use  as  operating  funds  because 
of  its  designation  by  the  hospital's  governing  board. 

(3)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  which  is  not  available,  under  the  terms  of  the 
grant  or  payment,  for  use  as  operating  funds. 
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(4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital 
assets  of  the  hospital  which  the  hospital  acquired  through  a  gift 
or  grant  and  which  is  not  available  for  use  as  operating  funds 
under  the  terms  of  the  gift  or  grant  or  because  of  its  designation 
by  the  hospital's  governing  board,  except  for  recovery  of  the  ap- 
propriate share  of  gains  and  losses  realized  from  the  disposal  of 
depreciable  assets. 

(5)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in 
order  to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party's  financing  of  a  capital  improvement  of  the  hospital,  and 
which  fund  is  used  exclusively  to  make  payments  to  such  third 
party  for  the  financing  of  the  capital  improvement. 

Part  B — Professional  Standards  Review 
******* 

DESIGNATION   OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1152.  (a)  *  *  * 

(b)  For  purposes  of  subsection  (a),  the  term  "qualified  organiza- 
tions'' means — 

(1)  when  used  in  connection  with  any  area — 

(A)  an  organization  (i)  which  is  a  nonprofit  professional 
association  (or  a  component  organization  thereof) ,  (ii)  which 
is  composed  of  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  such  area, 
and,  if  the  organization  so  elects,  of  other  health  care  prac- 
titioners engaged  in  the  practice  of  their  professions  in  such 
area  who  hold  independent  hospital  admitting  privileges, 
(iii)  the  membership  of  which  includes  a  substantial  propor- 
tion of  all  such  physicians  in  such  area,  (iv)  which  is  orga- 
nized in  a  manner  which  makes  available  professional 
competence  to  review  health  care  services  of  the  types  and 
kinds  with  respect  to  which  Professional  Standards  Review 
Organizations  have  review  responsibilities  under  this  part, 
(v)  the  membership  of  which  is  voluntary  and  open  to  all 
doctors  of  medicine  or  osteopathy  licensed  to  engage  in  the 
practice  of  medicine  or  surgery  in  such  area  without  require- 
ment of  membership  in  or  payment  of  dues  to  any  organized 
medical  society  or  association,  and  (vi)  which  does  not 
{except  as  othemoise  provided  under  section  1155 (c))  restrict 
the  eligibility  of  any  member  for  service  as  an  officer  of  the 
professional  Standards  Review  Organization  or  eligibility 
for  and  assignment  to  duties  of  such  Professional  Stand- 
ards Review  Organization,  or,  subject  to  subsection  (c)  (1), 
******* 

TRIAL  PERIOD  FOR  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  *  *  * 

(b)  During  any  such  trial  period  (which  may  not  exceed  48  months 
except  as  provided  in  subsection  (c),  the  Secretary  may  require  a 
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Professional  Standards  Review  Organization  to  perform,  in  addition 
to  review  of  health  care  services  [provided  by  or  in  institutions,  only 
such  of  the  duties  and  functions  required  under  this  part  of  Profes- 
sional Standards  Keview  Organization  as  he  determines  such  organiza- 
tions to  be  capable  of  performing]  {other  than  ancillary,  ambulatory 
care,  and  long-term  care  services)  provided  by  or  in  hospitals,  only 
such  of  the  duties  and  functions  as  he  requires  the  organization  to  per- 
form under  subsection  (/)  (2)  or  subsection  (/)  (4)  and  which  the 
organization  is  capable  of  performing.  The  number  and  type  of  such 
duties  shall,  during  the  trial  period,  be  progressively  increased  as  the 
organization  becomes  capable  of  added  responsibility  so  that,  by  the 
end.  of  such  period,  such  organization  shall  be  considered  a  qualified 
organization  only  if  the  Secretary  finds  that  it  is  substantially  carry- 
ing out  in  a  satisfactory  manner,  the  activities  and  functions  required 
of  [Professional  Standards  Review  Organizations  under  this  part 
with  respect  to  the  review  of  health  care  services  provided  by  or  in  in- 
stitutions (including  ancillary  services)  and,  in  addition,  review  of 
such  other  health  care  services  as  the  Secretary  may  require]  that  Pro- 
fessional Standards  Review  Organization  under  this  part.  Any  of  such 
duties  and  functions  not  performed  by  such  organization  during  such 
period  shall  be  performed  in  the  manner  and  to  the  extent  otherwise 
provided  for  under  law. 

"(c)  If  the  Secretary  finds  that  an  organization  designated  under 
subsection  (a)  has  been  unable  to  perform  satisfactorily  all  of  the 
duties  and  functions  required  under  this  part  of  that  organization 
for  reasons  beyond  the  organization's  control,  he  may  extend  such 
organization's  trial  period  for  an  additional  period  not  exceeding 
twenty- four  months. 

******* 

(/)  (1)  The  Secretary  shall  establish  a  program  {hereinafter  in 
this  subsection  referred  to  as  the  ' pro gram1)  for  the  evaluation  of 
the  cost-effectiveness  of  review  of  particular  health  care  services  by 
Professional  Standards  Review  Organizations. 

(#)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring  re- 
view of  particular  health  care  services  before  such  review  is  generally 
required,  the  program  shall  be  designed  in  a  manner  so  that  the  Secre- 
tary will  require  particular  Professional  Standards  Review  Organi- 
zations, chosen  by  a  statistically  valid  method  that  will  permit  a,  valid 
evaluation  of  the  cost-effectiveness  of  such  review,  to  review  particular 
health  care  services. 

{3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the  pro- 
gram, particularly  in  comparison  with  areas  in  which  such  review 
was  not  required  or  performed. 

{4)  Based  upon  such  evaluation,  or  upon  an  evaluation  of  com- 
parable statistical  validity,  and  a  finding  that  review  of  particular 
health  care  services  is  cost-effective  or  yields  other  significant  bene- 
fits, the  Secretary  shall  specify  such  particular  health  care  services 
which  Professional  Standards  Review  Organizations  {either  gen- 
erally or  under  such  conditions  and  circumstances  as  the  Secretary 
may  specify)  have  the  duty  and  function  of  reviewing  under  this 
part. 
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(5)  For  purposes  of  this  subsection  the  term  'particular  health 
care  services^  does  not  include  health  care  services  {other  than  ancil- 
lary, ambulatory  care,  and  long-term  care  services)  provided  by  or 
in  hospitals, 

DUTIES  AND  FUNCTIONS  OF  PROFESSIONAL,  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  1155.  (a)  (1)  Notwithstanding  any  other  provision  of  law,  but 
consistent  with  the  provisions  of  this  part,  it  shall  be  the  duty  and 
function  of  each  Professional  Standards  Keview  Organization  for 
any  area  to  assume,  [at  the  earliest  date  practicable]  to  the  extent 
and  at  the  time  specified  by  the  Secretary  under  section  1154(f); 
responsibility  for  the  review  of  the  professional  activities  in  such 
area  of  physicians  and  other  health  care  practitioners  and  institu- 
tional and  noninstitutional  providers  of  health  care  services  in  the 
provision  of  health  care  services  (except  as  provided  in  paragraph 
(7) )  and  items  for  which  payment  may  be  made  (in  whole  or  in  part) 
under  this  Act  for  the  purpose  of  determining  whether — 

(A)  such  services  and  items  are  or  were  medically  necessary; 

(B)  the  quality  of  such  services  meets  professionally  recog- 
nized standards  of  health  care ;  and 

(C)  in  case  such  services  and  items  are  proposed  to  be  pro- 
vided in  a  hospital  or  other  health  care  facility  on  an  inpatient 
basis,  such  services  and  items  could,  consistent  with  the  provision 
of  appropriate  medical  care,  be  effectively  provided  on  an  out- 
patient basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type. 

[(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

[(A)  any  elective  admission  to  a  hospital,  or  other  health  care 
facility,  or 

[(B)  any  other  health  care  service  which  will  consist  of 
extended  or  costly  courses  of  treatment, 

whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified  in 
clauses  (A)  and  (C)  of  paragraph  (1).] 

(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

(A)  any  elective  admission  to  a  hospital  or  other  health  care 
facility  (including  admissions  occurring  on  weekends) ,  and 

(B)  any  routine  diagnostic  services  furnished  in  connection 
with  such  an  admission, 

whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified 
in  subparagraphs  (A)  and  (C)  of  paragraph  (1).  Each  such  Organi- 
zation may  be  directed  by  the  Secretary  to  exercise  such  authority 
where  the  Secretary  finds  (consistent  with  section  1154(f) )  that  such 
determinations  can  be  made  on  a  timely  basis  by  the  Organization  and 
appropriate  procedures  will  be  applied  to  assure  prompt  notification 
of  such  determinations  to  providers,  physicians,  practitioners,  and 
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persons  on  whose  behalf  payment  may  be  made  under  this  Act  for 
services  and  items. 

******* 

(7)  (A)  Except  as  provided  in  subparagraph  (B),  a  Professional 
Standards  Keview  Organization  located  in  a  State  has  the  function 
and  duty  to  assume  responsibility  for  the  review  under  paragraph  (1) 
of  professional  activities  in  intermediate  care  facilities  (as  denned  in 
section  1905(c))  and  in  public  institutions  for  the  mentally  retarded 
(described  in  section  1905  (a)  (1)  only,  consistent  with  section  1154(f)  > 
if  (l)  the  Secretary  finds,  on  tlie  basis  of  such  documentation  as  he 
may  require  from  tne  State,  that  the  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  the  bcate  plan  approved 
under  title  XIX  for  that  State  is  not  performing  eilective  review  of 
the  quality  and  necessity  of  health  care  services  provided  in  such 
facilities  and  institutions,  or  (n)  the  State  requests  such  organization 
to  assume  such  responsibility. 

(B)  A  Professional  Standards  Review  Organization  located  in 
a  State  has  the  function  and  duty  to  assume  responsibility  for  the 
review  under  paragraph  (1)  of  professional  activities  in  intermediate 
care  facilities  in  tne  fetate  that  are  also  skilled  nursing  facilities  (as 
defined  in  section  1861  (j) ) ,  to  the  extent  (consistent  with  section  1154 
(f) )  that  the  Secretary  hnds  that  the  performance  of  such  function 
by  the  single  State  agency  (described  in  subparagraph  (A) )  for  that 
State  is  inefficient. 

(8)  Each  Professional  Standards  Review  Organization  shall  consult 
(with  such  frequency  and  in  such  manner  as  may  be  prescribed  by 
the  Secretary)  with  representatives  of  health  care  practitioners  (other 
than  physicians  described  in  section  1861  (r)(l))  and  of  institutional 
and  noninstitutional  providers  of  health  care  services,  in  relation  to 
the  Professional  Standards  Review  Organization's  responsibility  for 
the  review  under  paragraph  (1)  of  the  professional  activities  of  such 
practitioners  and  providers. 

(e)  (1)  Each  Professional  Standards  Review  Organization  shall 
utilize  the  services  of,  and  accept  the  findings  of,  the  review  com- 
mittees of  a  hospital  (including  any  skilled  nursing  facility,  as  defined 
in  section  1861  (j),  or  intermediate  care  facility,  as  defined  in  section 
1905(c),  which  is  also  a  part  of  such  hospital)  or  other  operating 
health  care  facility  or  organization  (other  than  such  a  skilled  nursing 
facility  or  intermediate  care  facility  which  is  not  a  part  of  a  hospital) 
located  in  the  area  served  by  such  organization,  but  only  when  and 
only  to  the  extent  and  only  for  such  time  that  such  committees  in  such 
hospital  or  other  operating  health  care  facility  or  organization  have 
demonstrated  to  the  satisfaction  of  such  organization  their  capacity 
[effectively  and  in  timely  fashion]  effectively,  efficiently,  and  in  timely 
fashion  to  review  activities  in  such  hospital  or  other  operating  health 
care  facility  or  organization  (including  the  medical  necessity  of  ad- 
missions, types  and  extent  of  services  ordered,  and  lengths  of  stay)  so 
as  to  aid  in  accomplishing  the  purposes  and  responsibilities  described 
in  subsection  (a)(1),  except  where  the  Secretary  disapproves,  for 
good  cause,  such  acceptance. 

(2)  The  Secretary  may  prescribe  regulations  to  carry  out  the  provi- 
sions of  this  subsection. 
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[(g)(1)  Where  a  Professional  Standards  Review  Organization 

(wneuier  designated  on  a  conditional  oasis  or  otherwise)  requests  re- 
view responsibility  with  respect  to  services  furnished  in  shared  health 
facilities,  the  Secretary  must  give  priority  to  such  request,  with  the 
highest  priority  being  assigned  to  requests  from  organizations  located 
in  areas  with  substantial  numbers  ot  shared  health  facilities. 

[(2)  The  Secretary  shall  require  any  Professional  Standards  Re- 
view Organization  which  is  capable  of  exercising  review  responsibility 
with  respect  to  ambulatory  care  services  to  perform  review  responsi- 
bility with  respect  to  such  services  on  and  after  a  date  not  earlier  than 
the  date  the  organization  is  designated  as  a  Professional  Standards 
Review  Organization  (other  than  under  section  1154)  and  not  later 
than  two  years  after  the  date  the  organization  has  been  so  designated, 
but  any  such  designated  Professional  Standards  Review  Organization 
may  be  approved  to  perform  such  review  responsibility  at  any  earlier 
time  if  such  organization  applies  for,  and  is  found  capable  of  exercis- 
ing, such  responsibility.] 

(A)  //  the  Secretary  has  designated  an  organization  {other  than 
under  section  1154)  as  a  Professional  Standards  Review  Organization, 
hut  that  organization  has  not  assumed  responsibility  for  the  review  of 
particular  activities  in  its  area  included  in  subsection  (a)(1),  the 
Secretary  may  designate  another  qualified  Professional  Standards 
Review  Organization  (in  reasonable  proximity  to  the  providers  and 
practitioners  whose  services  are  to  be  reviewed)  to  assume  the  respon- 
sibility for  the  review  of  some  or  all  of  those  particular  activities. 

STATEWIDE  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL ;  ADVISORY  GROUPS 

TO  SUCH  COUNCILS 

Sec.  1162.  (a)  *  *  * 

******* 

(e)  (1)  The  Statewide  Professional  Standards  Review  Council  for 
any  State  [(or  in  a  State  which  does  not  have  such  Council  the  Pro- 
fessional Standards  Review  Organizations  in  such  State  which  have 
agreements  with  the  Secretary)  ]  shall  be  advised  and  assisted  in  carry- 
ing out  its  functions  by  an  advisory  group  (of  not  less  than  seven  nor 
more  than  eleven  members)  which  shall  be  made  up  of  representatives 
(including  at  least  one  registered  professional  nurse  and  at  least  one 
doctor  of  dental  surgery  or  of  dental  medicine)  of  health  care  practi- 
tioners (other  than  physicians)  and  hospitals  and  other  health  care 
facilities  which  provide  within  the  State  health  care  services  for  which 
payment  (in  whole  or  in  part)  may  be  made  under  any  program  estab- 
lished by  or  pursuant  to  this  Act. 

(2)  The  Secretary  shall  by  regulations  provide  the  manner  in  which 
members  of  such  advisory  group  shall  be  selected  by  the  Statewide 
Professional  Standards  Review  Council  [(or  Professional  Standards 
Review  Organizations  in  States  without  such  Councils)  J. 

******* 

NATIONAL  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL 

Sec.  1163.  (a)  (1)  There  shall  be  established  a  National  Professional 
Standards  Review  Council  (hereinafter  in  this  section  referred  to  as 
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the  "Council")  which  shall  consist  of  eleven  physicians,  one  doctor  of 
dental  surgery  or  of  dental  medicine,  one  registered  professional  nurse, 
and  one  other  health  practitioner  {other  than  a  physician  as  defined 
in  section  1861  (r)  (1)),  not  otherwise  in  the  employ  of  the  United 
States,  appointed  by  the  Secretary  without  regard  to  the  provisions 
of  title  5,  United  States  Code,  governing  appointments  in  the  com- 
petitive service. 

(2)  Members  of  the  Council  shall  be  appointed  for  a  term  of  three 
years,  execpt  that  the  Secretary  may  provide,  in  the  case  of  any  terms 
scheduled  to  expire  after  January  1,  1978,  for  such  shorter  terms  as 
will  ensure  that  (on  a  continuing  basis)  the  terms  of  no  more  than 
[four]  five  members  expire  in  any  year.  Members  of  the  Council  shall 
be  eligible  for  reappointment. 

(3)  The  Secretary  shall  from  time  to  time  designate  one  of  the 
physician  members  of  the  Council  to  serve  as  Chairman  thereof. 

(b)  [Members  J  Physician  members  of  the  Council  shall  consist  of 
physicians  of  recognized  standing  and  distinction  in  the  appraisal  of 
medical  practice.  A  majority  of  such  members  shall  be  physicans  who 
have  been  recommended  by  the  Secretary  to  serve  on  the  Council  by 
national  organizations  recognized  by  the  Secretary  as  representing 
practicing  physicians.  The  membership  of  the  Council  shall  include 
physicians  who  have  been  recommended  for  membership  on  the  Coun- 
cil by  consumer  groups  and  other  health  care  interests. 

******* 

MEDICAL  OFFICERS  IN  AMERICAN  SAMOA,  THE  NORTHERN  MARIANA  ISLANDS, 
AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE  INCLUDED  IN 
THE  PROFESSIONAL  STANDARDS  REVIEW  PROGRAM 

Sec.  1173.  For  purposes  of  applying  this  part  [(except  sections 
1155(c)  and  1163)]  {except  section  1155 {c))  to  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  individuals  licensed  to  practice  medicine  in  those  places  shall 
be  considered  to  be  physicians  and  doctors  of  medicine. 

******* 

TITLE  XVIII— HEALTH  INSUKANCE  FOE  THE  AGED 

AND  DISABLED 

******* 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and  Disabled 
Description  of  Program 
******* 

Conditions  of  and  Limitations  on  Payment  for  Services 

requirement  of  requests  and  certifications 


Sec.  1814.  (a)  *  *  * 
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AMOUNT  PAID  TO  PROVIDERS 

(b)  (1)  The  amount  paid  to  any  provider  of  services  with  respect 
to  services  for  which  payment  may  be  made  under  this  part  shall, 
subject  to  the  provisions  of  section  1813,  be — 

(1)  except  as  provided  in  paragraph  (3),  the  lesser  of  (A)  the 
reasonable  cost  of  such  services,  as  determined  under  section  1861 
(v)  and  as  further  limited  by  section  1881(b)(2)(B),  or  (B) 
the  customary  charges  with  respect  to  such  services ;  or 

(2)  if  such  services  are  furnished  by  a  public  provider  of 
services  free  of  charge  or  at  nominal  charges  to  the  public,  the 
amount  determined  on  the  basis  of  those  items  (specified  in  regu- 
lations prescribed  by  the  Secretary)  included  in  the  determination 
of  such  reasonable  cost  which  the  Secretary  finds  will  provide 
fair  compensation  to  such  provider  for  such  services'^.]/  or 

(S)  if  some  or  all  of  the  hospitals  in  a  State  have  been  reim- 
bursed for  services  (for  which  payment  may  be  made  under  this 
part)  pursuant  to  a  reimbursement  system  approved  as  a  demon- 
stration project  under  section  1}02  of  the  Social  Security 
Amendments  of  1967  or  section  222(a)  of  the  Social  Security 
Amendments  of  1972.  if  the  rate  of  increase  in  such  hospitals  in 
their  costs  per  hospital  inpatient  admission  of  individuals  entitled 
to  benefits  under  this  part  over  the  duration  of  such  project  was 
equal  to  or  less  than  such  rate  of  increase  for  admission  of  sueh  in- 
dividuals with  respect  to  all  hospitals  in  the  United  States  during 
such  period,  and  if  either  the  State  has  legislative  authority  to 
operate  such  system  and  the  State  elects  to  have  reimbursement 
to  such  hospitals  made  in  accordance  with  this  paragraph  or  the 
system  is  operated  through  a  voluntary  agreement  of  hospitals 
and  such  hospitals  elect  to  have  reimbursement  to  those  hospitals 
made  in  accordance  with  this  paragraph,  then  such  hospitals  shall 
continue  to  be  reimbursed  under  such  system  until  the  Secretary 
determines  that — 

(A)  a  third-party  payor  reimburses  such  a  hospital  on  a 
basis  other  than  under  such  system,  or 

(B)  the  rate  of  increase  for  the  previous  three-year  period 
in  such  hospitals  in  costs  per  hospital  inpatient  admission  of 
individuals  entitled  to  benefits  under  this  part  is  greater 
than  such  rate  of  increase  for  admissions  of  sueh  individuals 
with  respect  to  all  hospitals  in  the  United  States  for  such 
period. 

*  *  *  *  *  *  • 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

•  *  *  •  *  *  • 

scope  of  benefits 

Sec.  1832.  (a)  The  benefits  to  an  individual  by  the  insurance  pro- 
gram established  by  this  part  shall  consist  of — 
^-j^  *  *  * 
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(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part )  for — 

(A)  home  health  services  for  up  to  100  visits  during  a  cal- 
endar year ; 

(B)  medical  and  other  health  services  furnished  by  a  pro- 
vider of  services  or  by  others  under  arrangements  with  them 
made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  or 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
paragraph  (6)  of  section  1861(b)  (including  serv- 
ices in  conjunction  with  the  teaching  programs  of 
such  hospital  whether  or  not  such  patient  is  an  in- 
patient of  such  hospital)  [,  unless  either  clause  (A) 
or  (B)  of  paragraph  (7)  of  such  section  is  met] 
where  the  conditions  specified  in  paragraph  (7)  of 
such  section  are  met,  and 

(ii)  services  for  which  payment  may  be  made  pur- 
suant to  section  1835(b)  (2)  ;  and 

(C)  outpatient  physical  therapy  services,  other  than  serv- 
ices to  which  the  next  to  last  sentence  of  section  1861  (p) 
applies ;  and 

******* 


PAYMENT  OF  BENEFITS 


Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the  case  of 
each  individual  who  is  covered  under  the  insurance  program  estab- 
lished by  this  part  and  incurs  expenses  for  services  with  respect  to 
which  benefits  are  payable  under  this  part,  amounts  equal  to — 

(1)  in  the  case  of  services  described  in  section  1932(a)(1)  — 
80  percent  of  the  reasonable  charges  for  the  services ;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availabilitv)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than  20 
percent  of  such  reasonable  cost  plus  any  amounts  payable  by  them 
as  a  result  of  subsection  (b),  (B)  with  respect  to  expenses  in- 
curred for  radiological  or  pathological  services  for  which  pay- 
ment may  be  made  under  this  part,  furnished  to  an  inpatient  of 
a  hospital  by  a  physician  in  the  field  of  radiology  or  pathology, 
the  amounts  paid  shall  be  equal  to  100  percent  of  the  reasonable 
charges  for  such  services,  (C)  with  respect  to  expenses  incurred 
for  those  physicians'  services  for  which  payment  may  be  made  un- 
der this  part  that  are  described  in  section  1862(a)  (4) .  the  amounts 
paid  shall  be  subject  to  such  limitations  as  may  be  prescribed  by 
regulations,  (D)  with  respect  to  diagnostic  tests  performed  in  a 
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laboratory  for  which  payment  is  made  under  this  part  to  the 
laboratory,  the  amounts  paid  shall  be  equal  to  100  percent  of  the 
negotiated  rate  for  such  tests  (as  determined  pursuant  to  subsec- 
tion (g)  of  this  section),  [and]  (E)  with  respect  to  services  fur- 
nished to  individuals  who  have  been  determined  to  have  end  stage 
renal  disease,  the  amounts  paid  shall  be  determined  subject  to  the 
provisions  of  section  1881,  and  (F)  with  respect  to  a  second  or 
third  opinion  as  to  necessity  and  appropriateness  of  specified  elec- 
tive surgical  procedures  in  the  case  of  a  demonstration  project 
described  in  section  1129  (/)  (1)  (A),  the  amounts  paid  shall  be 
equal  to  100  percent  of  the  reasonable  charge  for  such  opinion, 
and 

******* 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year  (which 
would,  except  for  this  subsection,  constitute  incurred  expenses  from 
which  benefits  payable  under  subsection  (a)  are  determinable)  shall 
be  reduced  by  a  deductible  of  $60;  except  that  (1)  the  amount  of  the 
deductible  for  such  calendar  year  as  so  determined  shall  first  be  re- 
duced by  the  amount  of  any  expenses  incurred  by  such  individual  in 
the  last  three  months  of  the  preceding  calendar  year  and  applied 
toward  such  individual's  deductible  under  this  section  for  such  pre- 
ceding year,  [and]  (2)  such  total  amount  shall  not  include  expenses 
incurred  for  radiological  or  pathological  services  furnished  to  such 
individual  as  an  inpatient  of  a  hospital  by  a  physician  in  the  field  of 
radiology  or  pathology,  and  (3)  such  total  amount  shall  not  include 
expenses  incurred  for  a  second  or  third  opinion  described  in  subsec- 
tion (a)  (1)  (F)  for  an  elective  surgical  procedure.  The  total  amount 
of  the  expenses  incurred  by  an  individual  as  determined  under  the 
preceding  sentence  shall,  after  the  reduction  specified  in  such  sentence, 
be  further  reduced  by  an  amount  equal  to  the  expenses  incurred  for  the 
first  three  pints  of  whole  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  defined  under  regulations)  furnished  to  the  indi- 
vidual during  the  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  reduced 
to  the  extent  that  there  has  been  a  replacement  of  such  blood  (or  equiv- 
alent quantities  of  packed  red  blood  cells,  as  so  defined)  ;  and  for  such 
purposes  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
so  defined)  furnished  such  individual  shall  be  deemed  replaced  when 
the  institution  or  other  person  furnishing  such  blood  (or  such  equiva- 
lent quantities  of  packed  red  blood  cells,  as  so  defined)  is  given  one 
pint  of  blood  for  each  pint  of  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  so  defined)  furnished  such  individual  with  respect 
to  which  a  deduction  is  made  under  this  sentence. 

******* 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

(b)(1)  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  "to' section  3709  of  the  Revised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 
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(2)  No  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  ^obligations 
under  the  contract  efficiently  and  effectively  and  will  meet  such  re- 
quirements as  to  financial  responsibility,  legal  authority,  and  other 
matters  as  he  finds  pertinent. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  cost  basis,  the 
cost  is  reasonable  cost  (as  determined  under  section  1861  (v) )  ; 

(B)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  charge  basis, 
such  charge  will  be  reasonable  and  not  higher  than  the  charge 
applicable,  for  a  comparable  service  and  under  comparable  cir- 
cumstances, to  the  policyholders  and  subscribers  of  the  carrier, 
and  such  payment  will  (except  as  otherwise  provided  in  para- 
graph (6)  of  this  subsection  or  in  section  1870(f))  be  made — 

(i)  *  *  * 

*  *  *  *  *  *  * 

(5)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  ( pursuant  to  an  assignment  described  in 
subparagraph  (B)  (ii)  of  paragraph  (3) )  the  physician  or  other  per- 
son who  provided  the  service,  except  that  payment  may  be  made  (A) 
to  the  employer  of  such  physician  or  other  person  if  such  physician  or 
other  person  is  required  as  a  condition  of  his  employment  to  turn  over 
his  fee  for  such  service  to  his  employer,  or  ( B )  ( where  the  service  was 
provided  in  a  hospital,  clinic,  or  other  facility)  to  the  facility  in  which 
the  service  was  provided  if  there  is  a  contractual  arrangement  between 
such  physician  or  other  person  and  such  facility  under  which  such 
facility  submits  the  bill  for  such  service.  No  payment  which  under 
the  preceding  sentence  may  be  made  directly  to  the  physician  or  other 
person  providing  the  service  involved  (pursuant  to  an  assignment 
described  in  subparagraph  (B)  (ii)  of  paragraph  (3) )  shall  be  made 
to  anyone  else  under  a  reassignment  or  power  of  attorney  (except  to 
an  employer  or  facility  as  described  in  clause  (A)  or  (B)  of  such 
sentence) ;  but  nothing  in  this  subsection  shall  be  construed  (i)  to 
prevent  the  making  of  such  a  payment  in  accordance  with  an  assign- 
ment from  the  individual  to  whom  the  service  was  provided  or  a 
reassignment  from  the  physician  or  other  person  providing  such  serv- 
ice if  such  assignment  or  reassignment  is  made  to  a  governmental 
agency  or  entity  or  is  established  by  or  pursuant  to  the  order  of  a 
court  of  competent  jurisdiction,  or  (ii)  to  preclude  an  agent  of  the 
physician  or  other  person  providing  the  service  from  receiving  any 
such  payment  if  (but  only  if)  such  agent  does  so  pursuant  to  an 
agency  agreement  under  which  the  compensation  to  be  paid  to  the 
agent  for  his  services  for  or  in  connection  with  the  billing  or  collec- 
tion of  payments  due  such  physician  or  other  person  under  this  title 
is  unrelated  (directly  or  indirectly)  to  the  amount  of  such  payments 
or  the  billings  therefor,  and  is  not  dependent  upon  the  actual  collection 
of  any  such  payment. 
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(6)  No  such  contract  shall  provide  for  payment  for  a  second  or  third 
opinion  described  in  section  1833 (a)  (1)  (F)  on  a  basis  other  than  that 
described  in  clause  (ii)  of  paragraph  (3)  (B). 

******* 

(h)  If  a  physician's  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for  which 
payment  may  be  made  under  this  part,  the  amount  payable  with 
respect  to  the  test  shall  be  determined  as  follows: 

(1)  If  the  bill  or  request  for  payment  indicates  that  the  physi- 
cian who  submitted  the  bill  or  for  whose  services  the  request  for 
payment  was  made  personally  performed  or  supervised  the  per- 
formance of  the  test  or  that  another  physician  with  whom  the 
physician  shares  his  practice  personally  performed  or  supervised 
the  test,  the  payment  shall  be  the  reasonable  charge  for  the  test 
(less  the  applicable  deductible  and  coinsurance  amounts). 

(2)  If  the  bill  or  request  for  payment  indicates  that  the  test  was 
performed  by  a  laboratory,  identifies  the  laboratory,  and  indicates 
the  amount  the  laboratory  charged  the  physician  who  submitted 
the  bill  or  for  whose  services  the  request  for  payment  was  made, 
payment  for  the  test  shall  be  the  lower  of — 

(A)  the  laboratory's  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test,  or 

(B)  the  amount  the  laboratory  charged  the  physician  for 
the  test, 

plus  a  nominal  fee  (where  the  physician  bills  for  such  a  service) 
to  cover  the  physician's  costs  in  collecting  and  handling  the  sample 
on  which  the  test  was  performed  (less  the  applicable  deductible 
and  coinsurance  amounts). 

(3)  If  the  bill  or  request  for  payment  (A)  does  not  indicate 
who  performed  the  test,  or  (B)  indicates  that  the  test  was  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory,  payment  shall  be 
the  lowest  charged  at  which  the  carrier  estimates  the  test  could 
have  been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  (less  the  applicable  deductible  and  coinsurance  amounts). 
*  *  *  *  *  *  * 

Part  C — Miscellaneous  Provisions 

DEFINITION  OF  SERVICE,  INSTITUTIONS,  ETC. 

Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  *** 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services"  means  the  following 

items  and  services  furnished  to  an  inpatient  of  a  hospital  and  (except 

as  provided  in  paragraph  (3) )  by  the  hospital — 
*  *  * 

[(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6),  unless  (A)  such  inpatient 
is  a  private  patient  (as  defined  in  regulations),  or  (B)  the  hos- 
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pital  establishes  that  during  the  two-year  period  ending  Decem- 
ber 31,  1967,  and  each  year  thereafter  all  inpatients  have  been 
regularly  billed  by  the  hospital  for  services  rendered  by  physi- 
cians and  reasonable  efforts  have  been  made  to  collect  in  full 
from  all  patients  and  payment  of  reasonable  charges  (including 
applicable  deductibles  and  coinsurance)  has  been  regularly  col- 
lected in  full  or  insubstantial  part  from  at  least  50  percent  of  all 
inpatients.] 

(7)  a  physician  where  the  hospital  has  a  teaching  program  ap- 
proved as  specific  in  paragraph  (#),  if  (A)  the  hospital  elects 
to  receive  any  payment  due  under  this  title  for  reasonable  costs 
of  such  services,  and  (B)  all  physicians  in  such  hospital  agree  not 
to  bill  charges  for  professional  services  rendered  in  such  hospital 
to  individuals  covered  under  the  insurance  program  established 
by  this  title. 

Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (a)(2))  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  ( 1 ) )  with  one  or  more  hospitals  having  agreements 

in  effect  under  section  1866  and  which — 
*  *  * 

******* 

(13)  meets  such  provisions  of  [the  Life  Safety  Code  of  the 
National  Fire  Protection  Association  (23rd  edition,  1973)  as  are 
applicable  to  nursing  homes;  except  that  the  Secretary  may 
waive,  for  such  periods  as  he  deems  appropriate,  specific  provi- 
sions of  such  Code  which  if  rigidly  applied  would  result  in 
unreasonable  hardship  upon  a  nursing  home,  but  only  if  such 
waiver  will  not  adversely  affect  the  health  and  safety  of  the 
patients]  such  edition  (as  specified  by  the  Secretary  in  regula- 
tions) ^  of  the  Life  Safety  Code  of  the  National  Fire  Protection 
Association  as  are  applicable  to  nursing  homes;  except  that  the 
provisions  of  such  Code  shall  not  apply  in  any  State  if  the  Secre- 
tary finds  that  in  such  State  there  is  in  effect  a  fire  and  safety 
code,  imposed  by  State  law,  which  adequately  protects  patients  in 
nursing  f  acilities ; 

*  *  *  *  *  *  * 

Physicians'  Services 

(q)  The  term  "physicians'  services"  means  professional  services 
performed  by  physicians,  including  surgery,  consultation  {including 
consultation  as  to  the  necessity  and  appropriateness  of  elective  suroical 
procedures),  and  home,  office,  and  institutional  calls  (but  not  includ- 
ing services  described  in  subsection  (b)(6)). 

*  *  *  *  *  *  * 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of  the 
following  items  or  services : 

(1)  physicians'  services: 

(2)  (A)  *  *  * 

*  *  *  .,.  . 
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( E )  rural  health  clinic  services ;  [and] 

(F)  home  dialysis  supplies  and  equipment,  self -care  home 
dialysis  support  services,  and  institutional  dialysis  services  and 
supplies,  and 

(G)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  a  health  maintenance  organization  by  a  nurse 
practitioner  and  such  services  and  supplies  furnished  as  an  inci- 
dent to  his  service  to  such  a  member  as  would  otherwise  be  covered 
under  this  part  if  furnished  by  a  physician  or  as  an  incident  to 
a  physician's  service; 

*  *  *  *  ♦  *  * 

Reasonable  Cost 

(v)(l)  (A)  *  *  * 

*  ♦  *  *  ♦  *  • 

(G)  Where  a  hospital  furnishes  inpatient  services  that  would  other- 
wise constitute  post-hospital  extended  care  services  if  furnished  by  a 
skilled  nursing  facility  on  the  basis  of  a  determination  made  by  a 
Professional  Standards  Review  Organization  (or,  in  the  absence  of 
such  a  qualified  organization,  by  such  organization  or  agency  with 
review  responsibility  as  is  otherwise  provided  for  under  this  title) 
that  (i)  post-hospital  extended  care  services  are  medically  necessary; 
and  (ii)  that  such  services  are  not  otherwise  available  (as  determined 
in  accordance  with  criteria  established  by  the  Secretary)  at  the  time 
the  determination  is  made  that  post-hospital  extended  care  services 
rather  than  inpatient  hospital  services  are  medically  necessary  (and 
for  such  period  as  the  circumstances  described  in  clauses  (i)  and  (ii) 
continue  to  apply) ;  and  where  the  Secretary  finds  that  (I)  such  hos- 
pital has  had.  during  the  immediately  preceding  calendar  year,  an 
average  daily  occupancy  rate  of  less  than  80  percent,  and  (II)  could 
be  granted  a  certificate  of  need  for  the  provision  of  long-term  care  serv- 
ices from  the  designated  State  health  planning  and  development 
agency  for  the  State  in  which  the  hospital  is  located,  the  reasonable 
cost  of  such  services  for  such  hospital  shall  be  computed  as  provided 
for  in  section  1882(a).  Where  payment  is  made  in  accordance  with  the 
preceding  sentence,  the  individual  who  is  furnished  such  services  will 
be  deemed  to  have  received  post-hospital  extended  care  services  in  like 
manner  and  to  the  same  extent  as  if  the  services  furnished  to  him  had 
been  post-hospital  extended  care  services  furnished  by  a  skilled  nurs- 
ing facility  under  an  agreement  under  section  1866. 

******* 
Rural  Health  Clinic  Services 

(aa)  (1)  *  *  * 

(2)  The  term  "rural  health  clinic"  means  a  facility  which — 

(A)  is  primarily  engaged  in  furnishing  to  outpatients  services 
described  in  subparagraphs  (A)  and  (B)  of  paragraph  (1)  ; 

(B)  in  the  case  of  a  facility  which  is  not  a  physician-directed 
clinic,  has  an  arrangement  (consistent  with  the  provisions  of  State 
and  local  law  relative  to  the  practice,  performance,  and  delivery  of 
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health  services)  with  one  or  more  physicians  (as  defined  in  sub- 
section (r)  (1)  under  which  provision  is  made  for  the  periodic 
review  by  such  physicians  of  covered  services  furnished  by  phy- 
sician assistants  and  nurse  practitioners,  the  supervision  and 
guidance  by  such  physicians  or  physician  assistants  and  nurse 
practitioners,  the  preparation  by  such  physicians  of  such  medical 
orders  for  care  and  treatment  of  clinic  patients  as  may  be  neces- 
sary, and  the  availability  of  such  physicians  for  such  referral  of 
and  consultation  for  patients  as  is  necessary  and  for  advice  and 
assistance  in  the  management  of  medical  emergencies ;  and,  in  the 
case  of  a  physician- directed  clinic,  has  one  or  more  of  its  staff 
physicians  perform  the  activities  accomplished  through  such  an 
arrangement ; 

(C)  maintains  clinical  records  on  all  patients; 

(D)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and  ad- 
mission of  patients  requiring  inpatient  services  or  such  diagnostic 
or  other  specialized  services  as  are  not  available  at  the  clinic ; 

(E)  has  written  policies,  which  are  developed  with  the  advice 
of  (and  with  provision  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or  more 
physicians  and  one  or  more  physician  assistants  or  nurse  practi- 
tioners, to  govern  those  services  described  in  paragraph  (1)  which 
it  furnishes ; 

(F)  has  a  physician,  physician  assistant,  or  nurse  practitioner 
responsible  for  the  exeeution  of  policies  described  in  subpara- 
graph (E)  and  relating  to  the  provision  of  the  clinic's  services; 

(G)  directly  provides  routine  diagnostic  services,  including 
clinical  laboratory  services,  as  prescribed  in  regulations  by  the 
Secretary,  and  has  prompt  access  to  additional  diagnostic  services 
from  facilities  meeting  requirements  under  this  title; 

(H)  in  compliance  with  State  and  Federal  law,  has  available 
for  administering  to  patients  of  the  clinic  at  least  such  drugs  and 
biologicals  as  are  determined  by  the  Secretary  to  be  necessary  for 
the  treatment  of  emergency  cases  (as  denned  in  regulations)  and 
has  appropriate  procedures  or  arrangements  for  storing,  admin- 
istering, and  dispensing  any  drugs  and  biologicals; 

(I)  has  appropriate  procedures  for  review  of  utilization  of 
clinic  services  to  the  extent  that  the  Secretary  determines  to  be 
necessary  and  feasible ;  and 

(J)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  the  individ- 
uals who  are  furnished  services  by  the  clinic. 
For  the  purposes  of  this  title,  such  term  includes  only  a  facility 
which  (i)  is  located  in  an  area  that  is  not  an  urbanized  area  (as  denned 
by  the  Bureau  of  the  Census)  and  that  is  designated  by  the  Secretary 
either  (I)  as  an  area  with  a  shortage  of  personal  health  services  under 
section  1302(7)  of  the  Public  Health  Service  Act  or  (II)  as  a  health 
manpower  shortage  area  described  in  section  332(a)(1)(A)  of  that 
Act  because  of  its  shortage  of  primary  medical  care  manpower,  (ii) 
has  filed  an  agreement  with  the  Secretary  by  which  it  agrees  not  to 
charge  any  individual  or  other  person  for  items  or  services  for  which 
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such  individual  is  entitled  to  have  payment  made  under  this  title, 
except  for  the  amount  of  any  deductible  or  coinsurance  amount 
imposed  with  respect  to  such  items  or  services  (not  in  excess  of  the 
amount  customarily  charged  for  such  items  and  services  by  such 
clinic),  pursuant  to  subsections  (a)  and  (b)  of  section  1833,  (iii) 
employs  a  physician  assistance  or  nurse  practitioner,  and  (iv)  is  not  a 
rehabilitation  agency  or  a  facility  which  is  primarily  for  the  care  and 
treatment  of  mental  diseases.  A  facility  that  is  in  operation  and  quali- 
fies as  a  rural  health  clinic  under  this  title  or  title  XIX  and  that  sub- 
sequently fails  to  satisfy  the  requirement  of  clause  (i)  shall  be 
considered,  for  purposes  of  this  title  and  title  XIX,  as  still  satisfying 
the  requirement  of  such  clause. 

Physician  Assistant  and  Nurse  Practitioner 

[(3)]  (bb)  The  term  "physician  assistant"  and  the  term  "nurse 
practitioner"  mean[,  for  the  purposes  of  paragraphs  (1)  and  (2).]  a 
physician  assistant  or  nurse  practitioner  who  performs  such  services  as 
such  individual  is  legally  authorized  to  perform  (in  the  State  in  which 
the  individual  performs  such  services)  in  accordance  with  State  law 
(or  the  State  regulatory  mechanism  provided  by  State  law),  and  who 
meets  such  training,  education,  and  experience  requirements  (or  any 
combination  thereof)  as  the  Secretary  may  prescribe  in  regulations. 

J$!  #fj  ,:       Sj£  3$S  S$C  '     3f»  9fS 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  *  *  * 

$  #  $  *  s|c  #  * 

[(e)  (1)  Whenever  the  Secretary  determines  that  a  physician  or 
other  individual  practitioner  has  been  convicted  (on  or  after  the  date 
of  the  enactment  of  this  subsection,  or  within  such  period  prior  to  that 
date  as  the  Secretary  shall  specify  in  regulations)  of  a  criminal  offense 
related  to  such  physician's  or  practitioner's  involvement  in  the  pro- 
grams under  this  title  or  the  program  under  title  XIX,  the  Secretary 
shall  suspend  such  pyhsician  or  practitioner  from  participation  in  the 
program  under  this  title  for  such  period  as  he  may  deem  appropriate ; 
and  no  payment  may  be  made  under  this  title  with  respect  to  any  item 
or  service  furnished  by  such  physician  or  practitioner  during  the 
period  of  such  suspension.  The  provisions  of  paragraphs  (2)  and  (3) 
of  subsection  (d)  shall  apply  with  respect  to  determinations  made  by 
the  Secretary  under  this  subsection. 

[(2)  In  any  case  where  the  Secretary  under  paragraph  (1)  suspends 
any  physician  or  other  individual  practitioner  from  participation  in 
the  program  under  this  title,  he  shall — 

[(A)  promptly  notify  each  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  a  State  plan  approved 
under  title  XIX  of  the  fact,  circumstances,  and  period  of  such 
suspension;  and 

[(B)  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  physician  or  practitioner  of  the  fact  and  circumstances  of 
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such  suspension,  request  that  appropriate  investigations  be  made 
and  sanctions  invoked  in  accordance  with  applicable  State  law 
and  policy,  and  request  that  such  State  or  local  agency  or  author- 
ity keep  the  Secretary  and  the  Inspector  General  of  the  Depart- 
ment of  Health,  Education,  and  Welfare  fully  and  currently 
informed  Avith  respect  to  any  actions  taken  in  response  to  such 
request.] 

(e)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  furnished  by  a  physician  or  other  individual  during 
tlie  period,  when  he  is  barred  pursuant  to  section  1127  from  participat- 
ing in  the  program  under  this  title. 

USE  OF  STATE  AGENCIES  TO  DETERMINE  COMPLIANCE  BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  The  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  so  under  which  the  services  of 
the  State  health  agency  or  other  appropriate  State  agency  (or  the  ap- 
propriate local  agencies)  will  be  utilized  by  him  for  the  purpose  of 
determining  whether  an  institution  therein  is  a  hospital  or  skilled 
nursing  facility,  or  whether  an  agency  therein  is  a  home  health  agency, 
or  whether  a  facility  therein  is  a  rural  health  clinic  as  denned  in  sec- 
tion 1861  (aa)  (2),  or  whether  a  laboratory  meets  the  requirements  of 
paragraphs  (10)  and  (11)  of  section  1861  (s),  or  whether  a  clinic,  re- 
habilitation agency  or  public  health  agency  meets  the  requirements  of 
subparagraph  (A)  or  (B),  as  the  case  may  be,  of  section  1861  (p)  (4). 
To  the  extent  that  the  Secretary  finds  it  appropriate,  an  institution 
or  agency  which  such  a  State  (or  local)  agency  certifies  is  a  hospital, 
skilled  nursing  facility,  rural  health  clinic,  or  home  health  agency  (as 
those  terms  are  defined  in  section  1861)  may  be  treated  as  such  by  the 
Secretary.  [Any  State  agency  which  has  such  an  agreement  may  (sub- 
ject to  approval  of  the  Secretary)  furnish  to  a  skilled  nursing  facility 
after  proper  request  by  such  facility,  such  specialized  consultative 
services  (which  such  agency  is  able  and  willing  to  furnish  in  a  manner 
satisfactory  to  the  Secretary)  as  such  facilitv  may  need  to  meet  one  or 
more  of  the  conditions  specified  in  section  1861  (j).  Any  such  services 
furnished  by  a  State  agency  shall  be  deemed  to  have  been  furnished 
pursuant  to  such  agreement.]  Within  90  days  following  the  completion 
of  each  survey  of  any  health  care  facility,  rural  health  clinic,  labora- 
tory, clinic,  agency,  or  organization  by  the  appropriate  State  or  local 
agency  described  in  the  first  sentence  of  this  subsection,  the  Secretary 
shall  make  public  in  readily  available  form  and  place  the  pertinent 
findings  of  each  such  survey  relating  the  compliance  of  each  such 
health  care  facility,  rural  health  clinic,  laboratory,  clinic,  agency,  or 
organization  with  (1)  the  statutory  conditions  of  participation  im- 
posed under  this  title  and  (2)  the  major  additional  conditions  which 
the  Secretary  finds  necessary  in  the  interest  of  health  and  safety  of 
individuals  who  are  furnished  care  or  services  by  any  such  health  care 
facility,  rural  health  clinic,  laboratory,  clinic,  agency,  or  organization. 
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AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)  *  *  * 

******* 

(f)(1)  Where  the  Secretary  determines  that  a  skilled  nursing  facil- 
ity which  has  filed  an  agreement  pursuant  to  subsection  (a)(1)  or 
which  has  been  certified  for  participation  in  a  plan,  approved  under 
title  XIX  no  longer  substantially  meets  the  provisions  of  section 
1861  (j),  and  further  determines  that  the  facility s  deficiencies — 

(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  Secretary  shall  provide  for  the  termination  of  the 
agreement  or  of  the  certification  of  the  facility  and  shall  provide, 
or 

(B)  do  not  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  Secretary  may,  in  lieu  of  terminating  the  agreement 
or  certification  of  the  facility,  provide 

that  no  payment  shall  be  made  under  this  title  (and  order  a  State 
agency  established  or  designated  pursuant  to  section  1902(a)(5)  of 
this  Act  to  administer  or  supervise  the  administration  of  the  State 
plan  under  title  XIX  of  this  Act  to  deny  payment  under  title  XIX) 
with  respect  to  any  individual  admitted  to  such  facility  after  a  date 
specified  by  him. 

(2)  The  Secretary  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  such  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  (j) ,  to  correct  its  deficiencies,  and,  following 
this  period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  Secretary's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be  pre- 
scribed in  regulations,  and  its  effectiveness  shall  terminate  (A)  when 
the  Secretary  finds  that  the  facility  is  in  substantial  compliance  (or  is 
making  good  faith  efforts  to  achieve  substantial  compliance)  with  the 
provisions  of  section  1861  (j),  or  (B)  in  the  case  described  in  para- 
graph (1)(B),  with  the  end  of  the  eleventh  month  following  the 
month  such  decision  is  made  effective,  whichever  occurs  first.  If  a 
facility  to  which  clause  (B)  of  the  previous  sentence  applies  still  fails 
to  substantially  meet  the  provisions  of  section  1861 (j)  on  the  date 
specified  in  such  clause,  the  Secretary  shall  terminate  such  facility's 
agreement  or  provide  for  termination  of  such  facility s  certification, 
notwithstanding  the  provisions  of  paragraph  (2)  of  subsection  (b), 
effective  with  the  first  day  of  the  first  month  following  the  month 
specified  in  such  clause. 

*  #  *  *  *  *  * 

[PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS 

[Sec.  1876.  (a)  (1)  In  lieu  of  amounts  which  would  otherwise  be 
payable  pursuant  to  sections  1814(b)  and  1833(a),  the  Secretary  is 
authorized  to  determine,  by  actuarial  methods,  as  provided  in  this 
section,  but  only  with  respect  to  a  health  maintenance  organization 
with  which  he  has  entered  into  a  contract  under  subsection  (i),  a  per 
capita  rate  of  payment — 
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[(A)  for  services  provided  under  parts  A  and  B  for  individ- 
uals enrolled  with  such  organization  pursuant  to  subsection  (e) 
who  are  entitled  to  hospital  insurance  benefits  under  part  A  and 
enrolled  for  medical  insurance  benefits  under  part  B,  and 

[(B)  for  services  provided  under  part  B  for  individuals  en- 
rolled with  such  organization  pursuant  to  subsection  (e)  who  are 
not  entitled  to  benefits  under  part  A  but  who  are  enrolled  for 
benefits  under  part  B. 
[(2)  An  interim  per  capita  rate  of  payment  for  each  health  mainte- 
nance organization  shall  be  determined  annually  by  the  Secretary  on 
the  basis  of  each  organization's  annual  operating  budget  and  enroll- 
ment forecast  which  shall  be  submitted  (in  such  form  and  in  such 
detail  as  the  Secretary  may  prescribe)  at  least  90  days  before  the  begin- 
ning of  each  contract  year.  Each  interim  rate  shall  be  equal  to  the 
estimated  per  capita  cost  (based  upon  types  and  components  of  ex- 
penses otherwise  reimbursable  under  this  title)  of  providing  services 
defined  in  paragraph  (3)  ( A)  (iii) .  In  the  event  that  the  data  requested 
to  be  furnished  by  a  health  maintenance  organization  are  not  fur- 
nished timely,  such  reduction  in  interim  payments  may  be  made  by 
the  Secretary  as  is  appropriate,  until  such  time  as  a  reasonable  esti- 
mate of  per  capita  costs  can  be  made.  Each  month,  the  Secretary  shall 
pay  each  such  organization  its  interim  per  capita  rate,  in  advance,  for 
each  individual  enrolled  with  it  pursuant  to  subsection  (e) .  Each  such 
organization  shall  submit  interim  estimated  cost  reports  and  enroll- 
ment data  on  a  quarterly  basis  in  such  form  and  manner  satisfactory 
to  the  Secretary,  and  the  Secretary  shall  adjust  each  interim  per  capita 
rate  to  the  extent  necessary  to  maintain  interim  payments  at  the  level 
of  current  costs.  Interim  payments  made  under  this  paragraph  shall 
be  subject  to  retroactive  adjustment  at  the  end  of  each  contract  year 
as  provided  in  paragraph  (3). 

[(3)  (A)  With  respect  to  any  health  maintenance  organization 
which  has  entered  into  a  risk  sharing  contract  with  the  Secretary  pur- 
suant to  subsection  (i)  (2)  (A)  payments  made  to  such  organization 
shall  be  subject  to  the  following  adjustments  at  the  end  of  each  con- 
tract year : 

[(i)  if  the  Secretaray  determines  that  the  per  capita  incurred 
cost  of  any  such  organization  in  any  contract  year  for  providing 
services  described  in  paragraph  (1)  is  less  than  the  adjusted  aver- 
age per  capita  incurred  cost  (as  defined  herein)  of  providing 
such  services,  the  resulting  difference  (hereinafter  referred  to  as 
"savings")  shall  be  apportioned  following  the  close  of  a  contract 
year  for  such  year  between  such  organization  and  the  Federal 
Hospital  Insurance  Trust  Fund  and  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund  (hereinafter  collectively  referred 
to  as  the  "Medicare  Trust  Funds")  as  follows : 

[(I)  savings  up  to  20  percent  of  the  adjusted  average  per 
capita  cost  shall  be  apportioned  equally  between  such  orga- 
nization and  the  Medicare  Trust  Funds ; 

[(II)  savings  in  excess  of  20  percent  of  the  adjusted  aver- 
age per  capita  cost  shall  be  apportioned  entirely  to  such  Trust- 
Funds  ; 
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[(ii)  if  the  Secretary  determines  that  the  per  capita  incurred 
cost  of  any  such  organization  in  any  contract  year  for  providing 
services  described  in  paragraph  (1)  is  greater  than  the  adjusted 
average  per  capita  incurred  cost  of  providing  such  services,  the 
resulting  difference  (hereinafter  referred  to  as  "losses")  shall  be 
absorbed  by  such  organization,  and  shall  be  carried  forward  and 
offset  from  savings  realized  in  later  years ; 

[(iii)  determination  of  any  amounts  payable  at  the  close  of  the 
contract  year  to  such  organization  or  to  the  Trust  Funds  shall  be 
made  as  follows : 

[(1)  within  90  days  after  close  of  a  contract  year,  interim 
determination  of  the  amount  estimated  savings  and  appor- 
tionment thereof  shall  be  made,  actuarily,  on  the  basis  of 
interim  reports  of  costs  incurred  by  an  organization,  and  ad- 
justed average  per  capita  costs  incurred  (as  defined  herein), 
and  other  evidence  acceptable  to  the  Secretary  and  one-half 
of  any  amounts  deemed  payable  to  such  organization  or  the 
Trust  Funds  shall  be  paid  by  such  organization  or  the  Secre- 
tary as  appropriate ; 

t  (II)  final  settlement  and  payment  by  the  Secretary  or  or- 
ganization, as  appropriate,  of  any  additional  amounts  due 
on  basis  of  such  final  settlement  will  be  made  where  adequate 
data  for  actuarial  computation  are  available,  in  timely  fash- 
ion following  submission  bv  such  organization  of  reports 
specified  in  subparagraph  (C)  of  this  paragraph;  and 

[(III)  where  such  final  settlement  is  reached  more  than  90 
days  following  submission  of  reports  specified  in  subpara- 
graph (C)  of  this  paragraph,  any  amount  payable  by  the 
Secretary  or  organization  shall  be  increased  by  an  interest 
amount,  accruing  from  the  91st  day  following  submission  of 
such  report,  equal  to  the  average  rate  of  interest  payable  on 
Federal  obligations  if  issued  on  such  91st  day  for  purchase  by 
the  Trust  Funds, 
[(iv)  The  term  "adjusted  average  per  capita  cost"  means  the 
average  per  capita  amount  that  the  Secretary  determines  (on  the 
basis  of  actual  experience,  or  retrospective  actuarial  equivalent 
based  upon  an  adequate  sample  and  other  information  and  data, 
in  the  geographic  area  served  by  a  health  maintenance  organiza- 
tion or  in  a  similar  area,  with  appropriate  adjustment  to  assure 
actuarial  equivalence,  including  adjustments  relating  to  age  dis- 
tribution, sex,  race,  institutional  status,  disability  status,  and  any 
other  relevant  factors)  would  be  payable  in  any  contract  year  for 
services  covered  under  this  title  and  types  of  expenses  otherwise 
reimbursable  under  this  title  (including  administrative  costs  in- 
curred by  organizations  described  in  sections  1816  and  1842)  if 
such  services  were  to  be  furnished  by  other  than  such  health  main- 
tenance organization. 
[(B)  With  respect  to  any  health  maintenance  organization  which 
has  entered  into  a  reasonable  cost  reimbursement  contract  with  the 
Secretary  pursunnt  to  subsection  (i)  (2)  (B)  payments  made  to  such 
organization  shall  be  subject  to  suitable  retroactive  corrective  adjust- 
ments at  the  end  of  each  contract  year  so  as  to  assure  that  such  orga- 
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nization  is  paid  for  the  reasonable  cost  actually  incurred  (excluding 
therefrom  any  part  of  incurred  cost  found  to  be  unnecessary  in  the 
efficient  delivery  of  health  services)  for  the  types  of  expenses  otherwise 
reimbursable  under  this  title  for  providing  services  covered  under  this 
title  to  individuals  described  in  paragraph  (1) . 

[(C)  Any  contract  with  a  health  maintenance  organization  under 
this  title  shall  provide  that  the  Secretary  shall  require,  at  such  time 
following  the  expiration  of  each  accounting  period  of  a  health  main- 
tenance organization  (and  in  such  form  and  in  such  detail)  as  he  may 
prescribe : 

[(i)  that  such  health  maintenance  organization  report  to  him 
in  an  independently  certified  financial  statement  its  per  capita 
incurred  cost  based  on  the  types  and  components  o±  expenses 
otherwise  reimbursable  under  this  title  for  providing  services 
described  in  paragraph  (1) ,  including  therein,  m  accordance  with 
accounting  procedures  prescribed  by  the  Secretary,  its  methods 
of  allocating  costs  between  individuals  enrolled  under  this  section 
and  other  individuals  enrolled  with  such  organizations ; 

[(ii)  that  failure  to  report  such  information  as  may  be  required 
may  be  deemed  to  constitute  evidence  of  likely  overpayment  on 
the  basis  of  which  appropriate  collection  action  may  be  taken ; 

[(iii)  that  in  any  case  in  which  a  health  maintenance  organiza- 
tion is  related  to  another  organization  by  common  ownership  or 
control,  a  consolidated  financial  statement  shall  be  filed  and  that 
the  allowable  costs  for  such  organization  may  not  include  costs 
for  the  types  of  expense  otherwise  reimbursable  under  this  title, 
in  excess  of  those  which  would  be  determined  to  be  reasonable  in 
accordance  with  regulations  (providing  for  limiting  reimburse- 
ment to  costs  rather  than  charges  to  the  health  maintenance  orga- 
nization by  related  organizations  and  owners)  issued  by  the 
Secretary  in  accordance  with  section  1861  (v)  of  the  Social 
Security  Act;  and 

[  ( iv )  that  in  any  case  in  which  compensation  is  paid  by  a  health 
maintenance  organization  substantially  in  excess  of  what  is  nor- 
mally paid  for  similar  services  by  similar  practitioners  (regard- 
less of  method  of  compensation),  such  compensation  may  as 
appropriate  be  considered  to  constitute  a  distribution  of  profits. 
[(4)  The  payments  to  health  maintenance  organizations  under  this 
subparagraph  with  respect  to  individuals  described  in  subsection  (a) 
(1)(A)  shall  be  made  from  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund. 
The  portion  of  such  payment  to  such  an  organization  for  a  month  to 
be  paid  by  the  latter  trust  fund  shall  be  equal  to  200  percent  of  the 
sum  of — 

[(A)  the  product  of  (i)  the  number  of  covered  enrollees  of  such 
organization  for  such  month  (as  described  in  paragraph  (1)) 
who  have  attained  age  65,  and  (ii)  the  monthly  actuarial  rate 
for  supplementary  medical  insurance  for  such  month  as  deter- 
mined under  section  1938(c)  (1),  and 

[(B)  the  product  of  (i)  the  number  of  covered  enrollees  of  such 
organization  for  such  month  (as  described  in  paragraph  (1)) 
who  have  not  attained  age  65,  and  (ii)  the  monthly  actuarial  rate 
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for  supplementary  medical  insurance  for  such  month  as  deter- 
mined under  section  1839(c)(4). 
The  remainder  of  such  payment  shall  be  paid  by  the  former  trust 
fund.  For  limitation  on  Federal  participation  for  capital  expenditures 
which  are  out  of  conformity  with  a  comprehensive  plan  of  a  State  or 
areawide  planning  agency,  see  section  1122. 

[(b)  (1)  The  term  "health  maintenance  organization"  means  a  legal 
entity  which  provides  health  services  on  a  prepayment  basis  to  indi- 
viduals enrolled  with  such  organizations  and  which — 

[(A)  provides  to  its  enrollees  who  are  insured  for  benefits  under 
parts  A  and  B  of  this  title  or  for  benefits  under  part  B  alone, 
through  institutions,  entities,  and  persons  meeting  the  applicable 
requirements  of  section  1861,  all  of  the  services  and  benefits  cov- 
ered under  such  parts  (to  the  extent  applicable  under  subpara- 
graph (A)  or  (B)  of  subsection  (a)  (1))  which  are  available  to 
individuals  residing  in  the  geographic  area  served  by  the 
organization  ; 

[(B)  provides  such  services  in  the  manner  prescribed  by  section 
1801(b)  of  the  Public  Health  Service  Act,  except  that  solely  for 
the  purposes  of  this  section — 

[(i)  the  term  "basic  health  services"  and  references  thereto 
shall  be  deemed  to  refer  to  the  services  and  benefits  included 
under  parts  A  and  B  of  this  title; 

[(ii)  the  organization  shall  not  be  required  to  fix  the  basic 
health  services  payment  under  a  community  rating  svstem; 

[(iii)  the  additional  nominal  payments  authorized  by  sec- 
tion 1301(b)  (!)  (D)  of  such  Act  shall  not  exceed  the  limits 
applicable  under  subsection  (g)  of  this  section;  and 

[(iv)  payment  for  basic  health  services  provided  by  the 
organization  to  its  enrollees  under  this  section  or  for  serv- 
ices such  enrollees  receive  other  than  through  the  organiza- 
tion shall  be  made  as  provided  for  by  this  title ; 
[(C)  is  organized  and  operated  in  the  manner  prescribed  by 
section  1301(c)  of  the  Public  Health  Service  Act,  except  that 
solely  for  the  purposes  of  this  section— 

£(i)  the  term  "basic  health  services"  and  references  thereto 
shall  be  deemed  to  refer  to  the  services  and  benefits  included 
under  parts  A  and  B  of  this  title ; 

[(ii)  the  organization  shall  not  be  reimbursed  for  the  cost 
or  reinsurance  except  as  permitted  by  subsection  (i)  of  this 
section ;  and 

[(iii)  the  organization  shall  have  an  open  enrollment 
period  as  provided  for  in  subsection  (k)  of  this  section. 
[(2)  (A)  The  duties  and  functions  of  the  Secretary,  insofar  as  they 
involve  making  determinations  as  to  whether  an  organization  is  a 
"health  maintenance  organization"  within  the  meaning  of  paragraph 
(1) ,  shall  be  administered  through  the  Assistant  Secretary  for  Health 
and  in  the  Office  of  the  Assistant  Secretary  for  Health,  and  the  admin- 
istration of  such  duties  and  functions  shall  be  integrated  with  the 
administration  of  section  1312  (a)  and  (b)  of  the  Public  Health  Serv- 
ice Act. 
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[(B)  Except  as  provided  in  subparagraph  (A),  the  Secretary  shall 
administer  the  provisions  of  this  section  through  the  Administrator 
of  the  Health  Care  Financing  Administration. 

[(c)  The  benefits  provided  under  this  section  to  enrollees  of  an 
organization  which  has  entered  into  a  risk  sharing  contract  with  the 
Secretary  pursuant  to  subsection  (i)  (2)  (A)  shall  consist  of — 

[(1)  in  the  case  of  an  individual  who  is  entitled  to  hospital  in- 
surance benefits  under  part  A  and  enrolled  for  medical  insur- 
ance benefits  under  part  B — 

[(A)  entitlement  to  have  payment  made  on  his  behalf  for 
all  services  described  in  section  1812  and  section  1832  which 
are  furnished  to  him  by  the  health  maintenance  organization 
with  which  he  is  enrolled  pursuant  to  subsection  (e)  of  this 
section;  and 

[(B)  entitlement  to  have  payment  made  by  such  health 
maintenance  organization  to  him  or  on  his  behalf  for  (i)  such 
emergency  services  (as  defined  in  regulations),  (ii)  such 
urgently  needed  services  (as  defined  in  regulations)  furnished 
to  him  during  a  period  of  temporary  absence  (as  defined  in 
regulations)  from  the  geographic  area  served  by  the  health 
maintenance  organization  with  which  he  is  enrolled,  and  (iii) 
such  other  services  as  may  be  determined,  in  accordance  with 
subsection  (f),  to  be  services  which  the  individual  was  en- 
titled to  have  furnished  by  the  health  maintenance  organiza- 
tion, as  may  be  furnished  to  him  by  a  physician,  supplier,  or 
provider  of  services,  other  than  the  health  maintenance  orga- 
nization with  which  he  is  enrolled ;  and 
[(2)  in  the  case  of  an  individual  who  is  not  entitled  to  hospital 
insurance  benefits  under  part  A  but  who  is  enrolled  for  medical 
insurance  benefits  under  part  B,  entitlement  to  have  payment 
made  for  services  described  in  paragraph  (1),  but  only  to  the 
extent  that  such  services  are  also  described  in  section  1832. 
[(d)  Subject  to  the  provisions  of  subsection  (e),  every  individual 
described  in  subsection  (c)  shall  be  eligible  to  enroll  with  any  health 
maintenance  organization  (as  defined  in  subsection  (b))  which  serves 
the  geographic  area  in  which  such  individual  resides. 

[(e)  An  individual  may  enroll  with  a  health  maintenance  organiza- 
tion under  this  section,  and  may  terminate  such  enrollment,  as  may  be 
prescribed  by  regulations. 

[(f)  Any  individual  enrolled  with  a  health  maintenance  organiza- 
tion under  this  section  who  is  dissatisfied  by  reason  of  his  failure  to 
receive  without  additional  cost  to  him  any  health  service  to  which  he 
believes  he  is  entitled  shall,  if  the  amount  in  controversy  is  $100  or 
more,  be  entitled  to  a  hearing  before  the  Secretary  to  the  same  extent 
as  is  provided  in  section  205  (b)  and  in  any  such  hearing  the  Secretary 
shall  make  such  health  maintenance  organization  a  party  thereto. 
If  the  amount  in  controversy  is  $1,000  or  more,  such  individual  or 
health  maintenance  organization  shall  be  entitled  to  judicial  review  of 
the  Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

[(g)(1)  If  the  health  maintenance  organization  provides  its  en- 
rollees under  this  section  only  the  services  described  in  subsection  (c) , 


154 


its  premium  rate  or  other  charges  for  such  enrollees  shall  not  exceed 
the  actuarial  value  of  the  deductible  and  coinsurance  which  would 
otherwise  be  applicable  to  such  enrollees  under  part  A  and  part  B, 
if  they  were  not  enrolled  under  this  section. 

[(2)  If  the  health  maintenance  organization  provides  to  its  en- 
rollees under  this  section  services  in  addition  to  those  described  in  sub- 
section (c),  election  of  coverage  for  such  additional  services  shall  be 
optional  for  such  enrollees  and  such  organization  shall  furnish  such 
enrollees  with  information  on  the  portion  of  its  premium  rate  or  other 
charges  applicable  to  such  additional  services.  The  portion  of  its  pre- 
mium rate  or  other  charges  applicable  to  the  services  described  in  sub- 
section (c)  shall  not  exceed  the  actuarial  value  of  the  deductible  and 
coinsurance  which  would  otherwise  be  applicable  to  such  enrollees 
under  part  A  and  part  B  if  they  were  not  enrolled  under  this  section. 

[(h)  (1)  Except  as  provided  in  paragraph  (2),  each  health  mainte- 
nance organization  with  which  the  Secretary  enters  into  a  contract 
under  this  section  shall  have  an  enrolled  membership  at  least  half  of 
which  consists  of  individuals  who  have  not  attained  age  65. 

[(2)  The  Secretary  may  waive  the  requirement  imposed  in  para- 
graph (1)  for  a  period  of  not  more  than  three  years  from  the  date  a 
health  maintenance  organization  first  enters  into  an  agreement  with 
the  Secretary  pursuant  to  subsection  (i),  but  only  for  so  long  as  such 
organization  demonstrates  to  the  satisfaction  of  the  Secretary  by  the 
submission  of  its  plan  for  each  year  that  it  is  making  continuous 
efforts  and  progress  toward  compliance  with  the  provisions  of  para- 
graph (1)  within  such  three-year  period. 

f  (i)  (1)  Subject  to  the  limitations  contained  in  subparagraph  (A) 
and  (B)  of  paragraph  (2),  the  Secretary  is  authorized  to  enter  into  a 
contract  with  any  health  maintenance  organization  which  undertakes 
to  provide,  on  an  interim  per  capita  prepayment  basis,  the  services 
described  in  section  1832  (and  section  1812,  in  the  case  of  individuals 
who  are  entitled  to  hospital  insurance  benefits  under  part  A)  to  indi- 
viduals enrolled  with  such  organization  pursuant  to  subsection  (e). 

[(2)  (A)  If  the  health  maintenance  organization  (i)  has  a  current 
enrollement  of  not  less  than  25,000  members  on  a  prepaid  capitation 
basis  and  has  been  the  primary  source  of  health  care  of  at  least  8,000 
persons  in  each  of  the  two  years  immediately  preceding  the  contract 
year,  or  (ii)  serves  a  nonurban  geographic  area,  has  a  current  enroll- 
ment of  not  less  than  5,000  members  on  a  prepaid  capitation  basis 
and  has  been  the  primary  source  of  health  care  for  a  least  1,500  per- 
sons in  each  of  the  three  years  immediately  preceding  the  contract 
year,  the  Secretary  may  enter  into  a  risk  sharing  contract  with  such 
organization  pursuant  to  which  any  savings,  as  determined  pursuant, 
to  subsection  (a)  (3)  (A),  are  shared  between  such  organization  and 
the  Medicare  Trust  Funds  in  the  manner  prescribed  in  such  subsec- 
tion. For  purposes  of  this  subparagraph,  a  health  maintenance  orga- 
nization shall  be  considered  to  serve  a  nonurban  geographic  area  if  it 
is  located  in  a  nonmetropolitan  county  (that  is,  a  county  with  fewer 
than  50,000  inhabitants),  or  if  it  has  at  least  one  such  county  in  its 
normal  service  area,  or  if  it  is  located  outside  of  a  metropolitan  area 
and  its  facilities  are  within  reasonable  travel  distance  (as  defined 
by  the  Secretary)  of  fewer  than  50,000  individuals.  No  health  main- 
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tenance  organization  which  has  entered  into  a  risk-sharing  contract 
with  the  Secretary  under  this  subparagraph  and  has  voluntarily  ter- 
minated such  contract  may  again  enter  into  such  a  contract. 

[(B)  If  the  health  maintenance  organization  does  not  meet  the 
requirements  of  subparagraph  ( A) ,  or  if  the  Secretary  is  not  satisfied 
that  the  health  maintenance  organization  has  the  capacity  to  bear  the 
risk  of  potential  losses  as  determined  under  clause  (ii)  of  subsection 
(a)  (3)  (A),  or  if  the  health  maintenance  organization  meeting  the  re- 
quirements of  subparagraph  (A)  so  elects,  or  if  an  organization  does 
not  fully  meet  the  requirements  of  section  1876(b)  but  has  demon- 
strated to  the  satisfaction  of  the  Secretary  that  it  is  making  reasonable 
efforts  to  meet,  and  is  developing  the  capability  to  fully  meet,  such 
requirements,  and  that  it  fully  meets  such  basic  requirements  as  the 
Secretary  shall  prescribe  in  regulations,  the  Secretary  may,  if  he  is. 
otherwise  satisfied  that  the  health  maintenance  organization  or  other 
organization  is  able  to  perform  its  contractual  obligations  effectively 
and  efficiency,  enter  into  a  contract  with  such  organization  pursuant  to 
which  such  organization  is  reimbursed  on  the  basis  of  its  reasonable 
cost  (as  defined  in  section  1861  (v))  in  the  manner  prescribed  in  sub- 
section (a)  (3)  (B). 

[(3)  Such  contract  may,  at  the  option  of  such  organization,  pro- 
vide that  the  Secretary  (A)  will  reimburse  hospitals  and  skilled  nurs- 
ing facilities  for  the  reasonable  cost  (as  determined  under  section 
1861  (v)  of  services  furnished  to  individuals  enrolled  with  such  orga- 
nization pursuant  to  subsection  (e),  and  (B)  will  deduct  the  amount 
of  such  reimbursement  from  payments  which  would  otherwise  be  made 
to  such  organization.  If  a  health  maintenance  organization  pays  a 
hospital  or  skilled  nursing  facility  directly,  the  amount  paid  shall  not 
exceed  the  reasonable  cost  of  the  services  (as  determined  under  sec- 
tion 1861  (v))  unless  such  organization  demonstrates  to  the  satisfac- 
tion of  the  Secretary  that  such  excess  payments  are  justified  on  the 
basis  of  advantages  gained  by  the  organization. 

[(4)  Each  contract  under  this  section  shall  be  for  a  term  of  at  least 
one  year,  as  determined  by  the  Secretary,  and  may  be  made  auto- 
matically renewable  from  term  to  term  in  the  absence  of  notice  by 
either  party  of  intention  to  terminate  at  the  end  of  the  current  term ; 
except  that  the  Secretary  may  terminate  any  such  contract  at  any  time 
(after  such  reasonable  notice  and  opportunity  for  hearing  to  the  health 
maintenance  organization  involved  as  he  may  provide  in  regulations) , 
if  he  finds  that  the  organization  (A)  has  failed  substantially  to  carry 
out  the  contract,  (B)  is  carrying  out  the  contract  in  a  manner  incon- 
sistent with  the  efficient  and  effective  administration  of  this  section,  or 
(C)  no  longer  substantially  meets  the  applicable  conditions  of  sub- 
section (b). 

[(5)  The  effective  date  of  any  contract  executed  pursuant  to  this 
subsection  shall  be  specified  in  such  contract  pursuant  to  the 
regulations. 

[(6)  Each  contract  under  this  section — 

[(A)  shall  provide  that  the  Secretary,  or  any  person  or  orga- 
nization designated  by  him — 

[(i)  shall  have  the  right  to  inspect  or  otherwise  evaluate 
the  quality,  appropriateness,  and  timeliness  of  services  per- 
formed under  such  contract ;  and 
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[(ii)  shall  have  the  right  to  audit  and  inspect  any  books 
and  records  of  such  health  maintenance  organization  which 
pertain  to  services  performed  and  determinations  of  amounts 
payable  under  such  contract ; 
[(B)  shall  provide  that  no  reinsurance  costs  (other  than  costs 
with  respect  to  out-of-area  services  and,  in  the  case  of  an  orga- 
nization which  has  entered  into  a  risk-sharing  contract  with  the 
Secretary  pursuant  to  paragraph  (2)  (A),  the  cost  of  providing 
any  member  with  basic  health  services  the  aggregate  value  of 
which  exceeds  $5,000  in  any  year),  including  any  underwriting 
of  risk  relating  to  costs  in  excess  of  adjusted  average  per  capita 
cost,  as  defined  in  clause  (iii)  of  subsection  (a)  (3)  (A),  shall  be 
allowed  for  purposes  of  determining  payments  authorized  under 
this  section;  and 

[(C)  shall  contain  such  other  terms  and  conditions  not  incon- 
sistent with  this  section  as  the  Secretary  may  find  necessary, 
[(j)  The  function  vested  in  the  Secretary  by  subsection  (i)  may  be 
performed  without  regard  to  such  provisions  of  law  or  of  other  regula- 
tions relating  to  the  making,  performance,  amendment,  or  modifica- 
tion of  contracts  of  the  United  States  as  the  Secretary  may  determine 
to  be  inconsistent  with  the  furtherance  of  the  purpose  of  this  title.] 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS 

Sec.  1876.  (a)  (1)  The  Secretary  shall  annually  determine  a  per 
capita  rate  of  payment — 

(A)  for  each  class  of  individuals  who  are  enrolled  (in  accord- 
ance with  this  section)  with  a  health  maintenance  organization 
which  has  entered,  into  a  contract  under  this  section  and  who  are 
entitled  to  benefits  under  Part  A  and  enrolled  under  part  B ;  and 

(B)  for  each  class  of  individuals  who  are  so  enrolled  with  such 
an  organization  and  who  are  enrolled  under  part  B  only. 

Such  rate  for  each  class  shall  be  equal  to  95  percent  of  the  adjusted 
average  per  capita  cost  for  that  class. 

(2)  For  purposes  of  this  section,  the  term  ^adjusted  average  per 
capital  cost"  means  the  average  per  capita-amount  that  the  Secretary 
estimates  (on  the  basis  of  actual  experience,  or  retrospective  actuarial 
equivalent  based  upon  an  adequate  sample  and  other  information  and 
data,  in  a  geographic  area  served  bu  a  health  maintenance  organiza- 
tion or  in  a  similar  area,  with  appropriate  adjustments  to  assure  actu- 
arial equivalence)  would  be  payable  in  any  contract  year  for  services 
covered  under  parts  A  and  B.  or  part  B  orilv,  and  types  of  expenses 
otherwise  reimbursable  under  parts  A  and  B.  or  part  B  only  {includ- 
ing administrative  costs  incurred  by  organizations  described  in  sec- 
tions 1816  and  181$) .  if  the  services  were  to  be  furnished  bn  other  than 
a  health  maintenance  organization  or.  in  the  case  of  services  covered 
only  under  section  1861  (s)  (2)  (G),  if  the  services  were  to  be  furnished 
by  a.  physician  or  as  an  incident  to  a  physicians  service. 

(3)  In  establishing  classes  of  individuals  for  purposes  of  this  sub- 
section the  Secretary  shall  take  into  consideration  such  factors  as  age, 
sex.  institutional  status,  disability  status,  and,  place  of  residence. 

(If,)  After  determining  under  paragraph  (1)  the  rate  of  payment  to 


157 


be  utilized  with  respect  to  a  health  maintenance  organization,  the  Sec- 
retary shall  make  monthly  payments,  in  advance  and  in  accordance 
with  such  rate,  except  as  provided  in  subsection  (i)  (2),  to  such  orga- 
nization for  each  individual  enrolled  in  accordance  with  this  section 
with  the  organization.  Such  payments  shall  be  in  lieu  of  payments 
ichich  (the  absence  of  the  contract  entered  into  under  this  section) 
ivould  be  payable  othemvise  pursuant  to  section  1814(b)  or  1833(a) 
for  services  furnished  by  or  through  the  organization  to  individuals 
enrolled  with  the  organization  and  entitled  to  benefits  under  part  A 
and  enrolled  under  part  B  or  enrolled  under  part  B  only. 

(5)  The  payment  to  a  health  maintenance  organization  under  this 
subsection  for  individuals  enrolled  in  accordance  with  this  section  with 
the  organization  and  entitled  to  benefits  under  part  A  and  enrolled 
under  part  B  shall  be  made  from  the  Federal  Hospital  Insurance 
Trust  Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund.  The  portion  of  that  payment  to  the  organization  for  a  month 
to  be  paid  by  the  latter  trust  fund  shall  be  equal  to  200  percent  of  the 
sum  of — 

(A)  the  product  of  (i)  the  number  of  such  individuals  for  the 
month  who  have  attained  age  65,  and  (ii)  the  monthly  actuarial 
rate  for  supplementary  medical  insurance  for  the  month  as  deter- 
mined under  section  1839(c)  (1 ) ;  and 

(B)  the  product  of  (i)  the  number  of  such  individuals  for  the 
'    month  who  have  not  attained  age  65,  and  (ii)  the  monthly  actu- 
arial rate  for  supplementary  medical  insurance  for  the  month  as 
determined  under  section  1839(c)  (4)- 

The  remainder  of  that  payment  shall  be  paid  for  by  the  former  trust 
fund. 

(b)(1)  For  purposes  of  this  section,  the  term  '"''health  maintenance 
organization"  means  a  public  or  private  organization,  organized,  under 
the  laws  of  any  State,  which  is  a  qualified  health  maintenance  organi- 
zation (as  defined  in  section  1310(d)  of  the  Public  Health  Service 
Act)  orivhich — 

(A)  provides  or  otherunse  m^kes  available  to  enrolled  partici- 
pants health  care  services,  including  at  least  the  following  health 
care  services:  physicians^  services  performed  by  physicians  (as 
defined  in  section  1861  (r)  (1),  inpatient  hospital  services;  labora- 
tory, X-ray,  emergency,  and  preventive  services,  and  out  of  area 
coverage; 

(B)  is  compensated  (except  for  deductibles,  coinsurance,  and 
copanments)  for  the  provision  of  health  care  services  to  enrolled 
participants  bv  a  payment  which  is  paid  on  a  periodic  basis  with- 
out regard  to  the  date  the  health  care  services  are  provided  and 
which,  is  fixed  without  reaard  to  the  frequency,  extent,  or  kind  of 
health  care  service  actually  provided  ; 

(C)  provides  physicians^  services  primarily  (i)  directly 
through  physicians  who  are  either  employees  or  partners  of 
such  organization,  or  (ii)  through  arrangements  with  individual 
physicians  or  one  or  more  groups  of  physicians  (organized  on  a 
groun  practice  or  individual  practice  basis) ; 

(D)  assumes  full  financial  risk  on  a  prospective  basis  for  the 
provision  of  the  health  care  services  listed  in  subparagraph  (A), 
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except  that  a  health  maintenance  organization  may  obtain  insur- 
ance or  make  other  arrangements — 

(i)  for  the  cost  of  providing  to  any  enrolled  participant 
health  care  services  listed  in  subparagraph  (A)  the  aggre- 
gate value  of  which  exceeds  $5,000  in  any  year, 

(ii)  for  the  cost  of  health  care  services  listed  in  subpara- 
graph (A)  provided  to  its  enrolled  participants  other  than 
through  the  organization  because  medical  necessity  required 
their  provision  before  they  could  be  secured  through  the 
organization,  and 

(Hi)  for  not  more  than  90  percent  of  the  amount  by  which 
its  costs  for  any  of  its  fiscal  years  exceed  115  percent  of  its 
income  for  such  fiscal  year;  and' 
(E)  has  made  adequate  provision  against  the  risk  of  insolv- 
ency^ which  provision  is  satisfactory  to  the  Secretary. 
(2)  The  Secretary  may  not  enter  into  a  contract  with  a  health  main- 
tenance organization  under  this  section,  unless,  with  respect  to  indi- 
viduals enrolled  with  the  organization  under  this  section,  the  follow- 
ing requirements  are  met: 

(A)  Benefit  Package. — The  organization  must  provide  to 
such  individuals  who  are — 

(i)  entitled  to  benefits  under  part  A  and  enrolled  under 
part  B,  only  those  services  covered  under  parts  A  and  B  of 
this  title,  or 

(ii)  only  enrolled  under  part  B,  only  those  services  cov- 
ered under  such  part, 

except  that,  in  addition,  the  organization  may  provide  such  indi- 
viduals with  such  additional  health  care  services  either  as  the 
Secretary  may  approve  or  as  such  individuals  may  elect,  at  their 
option,  to  have  covered.  The  Secretary  shall  approve  any  such 
additional  health  care  services  ivhich  the  organization  proposes 
to  offer  to  such  individuals,  unless  the  Secretary  determines  that 
including  such  additional  services  will  substantially  discourage 
enrollment  by  covered  individuals  ivith  the  organization. 

(B)  Limits  on  Deductibles,  Coinsurance,  and  Copatments. — 
The  amount  of  any  deductibles,  coinsurance,  and  copayments 
required  by  such  individuals  will  not  exceed  the  limits  applicable 
under  subsection  (g)  of  this  section. 

(C)  Providers. — The  organization  must  provide  the  services 
described  in  subparagraph  (A)  to  such  individuals  through  insti- 
tutions, entities,  and  persons  meeting  the  applicable  requirements 
of  section  1861. 

(D)  Open  Enrollment. — The  organization  must  have  an  open 
enrollment  period,  for  the  enrollment  of  such  individuals,  of 
reasonable  duration  at  least  every  year  during  which  it  accepts 
up  to  the  limits  of  its  capability  and  without  restrictions,  except 
as  may  be  authorized  in  regulations,  individuals  who  are  eligible 
to  enroll  under  subsection  (d)  in  the  order  in  which  they  apply 
for  enrollment,  unless  to  do  so  would  result  in  failure  to  meet 
the  requirements  of  subsection  (h)  or  would  result  in  the  enroll- 
ment of  enrollees  substantially  nonrepresentative,  as  determined 
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in  accordance  with  regulations  of  the  Secretary,  of  the  popula- 
tion in  the  geographic  area  served  by  the  organization. 

(E)  Expulsion  of  Members. — The  organization  must  (i)  pro- 
vide assurances  to  the  Secretar-y  that  it  will  not  expel  or  refuse 
to  reenroll  any  such  individual  because  of  the  individual's  health 
status  or  requirements  for  health  care  services,  and  (it)  notify 
each  such  individual  of  such  fact  at  the  time  of  the  individual's 
enrollment. 

(F)  Availability  of  Services. — The  organizations  must — 

(i)  make  the  services  described  in  subparagraph  (A)  (and 
such  other  health  care  services  as  such  individuals  have  con- 
tracted for)  (I)  available  and  accessible  to  each  such  individ- 
ual, within  the  area  served  by  the  organization,  promptly  as 
appropriate  and  in  a  manner  which  assures  continuity,  and 
(II)  when  medically  necessary,  available  and  accessible 
twenty-four  hours  a  day  and  seven  days  a  week,  and 

(ii)  provide  for  reimbursement  with  respect  to  services 
which  are  described  in  clause  (i)  and  which  are  provided  to 
such  an  individual  other  than  through  the  organization,  if 
the  services  were  medically  necessary  and  immediately  re- 
quired because  of  an  unforeseen  illness,  injury,  or  condition. 

(G)  Grievance  Procedures. — I1  he  organization  must  provide 
meaningful  procedures  for  hearing  and  resolving  grievances  be-  , 
tween  the  organization  (including  any  entity  or  individual 
through  which  the  organization  provides  health  care  services)  and 
such  individuals. 

(H)  Quality  Assurance. — The  organization  must  have  ar- 
rangements, established  in  accordance  with  regulations  of  the  Sec- 
retary, for  an  ongoing  quality  assurance  program  for  health  care 
services  it  provides  to  such  individuals,  which  program  (i)  stresses 
health  outcomes  and  (ii)  provides  review  by  physicians  and  other 
health  care  professionals  of  the  process  followed  in  the  provision 
of  such  health  care  services. 

(c)  If  an  individual  is  enrolled  in  accordance  with  this  section  with 
a  health  maintenance  organization,  only  the  health  maintenance  or- 
ganization shall  be  entitled  to  receive  payments  from  the  Secretary 
under  this  title  for  services  furnished  to  the  individual. 

(d)  Subject  to  the  provisions  of  subsection  (e),  every  individual 
entitled  to  benefits  under  part  A  and  enrolled  under  part  B  or  enrolled 
under  part  B  only  (other  than  an  individual  medically  determined  to 
have  end-stage  renal  disease)  shall  be  eligible  to  enroll  under  this  sec- 
tion with  any  health  maintenance  organization  with  which  the  Secre- 
tary has  entered  into  a  contract  under  this  section  and  which  serves 
the  geographic  area  in  which  the  individual  resides. 

(e)  (1)  An  individual  may  enroll  under  this  section  with  a  health 
maintenance  organization  as  may  be  prescribed  in  regulations  and  may 
terminate  his  enrollment  with  the  health  maintenance  organization  as 
of  the  beginning  of  the  first  calendar  month  folloiving  a  full  calendar 
month  after  the  request  is  made  for  such  termination. 

(2)  The  Secretary  may  prescribe  the  procedures  and  conditions 
under  which  a  health  maintenance  organization  that  has  entered  into  a 
contract  with  the  Secretary  under  this  subsection  may  inform  individ- 
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uals  eligible  to  enroll  under  this  section  with  the  organization  about 
the  organization,  or  may  enroll  such  individuals  with  the  organization. 

(/)  Any  individual  enrolled  with  a  health  maintenance  orqanization 
under  this  section  who  is  dissatisfied  by  reason  of  his  failure  to  re- 
ceive any  health  care  service  to  which  he  believes  he  is  entitled  and  at 
no  greater  charge  than  he  believes  he  is  required  to  pay  shall,  if  the 
amount  in  controversy  is  $100  or  more,  be  entitled  to  a  hearinq  before 
the  Secretary  to  the  same  extent  as  is  provided  in  section  205 (b),  and 
in  any  such  hearing  the  Secretary  shall  make  the  health  maintenance 
organization  a  party.  If  the  amount  in  controversy  is  $1,000  or  more, 
the  individual  or  health  maintenance  organization  shall,  upon  notify- 
ing the  other  party,  be  entitled  to  judicial  review  of  the  Secretary's 
final  decision  as  provided  in  section  205(g),  and  both  the  individual 
and  the  health  maintenance  organization  shall  be  entitled  to  be  parties 
to  that  judicial  review. 

(g)  (1)  In  no  case  may — 

(A)  the  portion  of  a  health  maintenance  orqanization s  pre- 
mium rate  and  the  actuarial  value  of  its  deductibles,  coinsurance, 
and  copayments  charqed  ( with  respect  to  services  covered  under 
parts  A  andB)  to  individuals  who  are  enrolled  in  accordance  with 
this  section  with  the  orqanization  and  who  are  entitled  to  benefits 
under  part  A  and  enrolled  under  part  B,  or 

(B)  the  portion  of  its  premium  rate  and  the  actuarial  value 
of  its  deductibles,  coinsurance,  and  covayments  charged  (with 
respect  to  services  covered  under  part  B)  to  individuals  who  are 
enrolled  in  accordance  with  this  section  with  the  organization  and 
enrolled  under  part  B  only 

exceed  the  actuarial  value  of  the  coinsurance  and  deductibles  that 
would  be  applicable  on  the  average  to  individuals  enrolled  in  accord- 
ance with  this  section  with  the  organization  (or,  if  the  Secretary  finds 
that  adequate  data  are  not  available  to  determine  that  acuarial  value, 
oher  appropriate  data)  and  entitled  to  benefits  under  part  A  and  en- 
rolled under  part  B,  or  enrolled  under  part  B  only,  respectively,  if 
then  were  not  members  of  a  health  maintenance  organization. 

(2)  If  the  health  'maintenance  organization  provides  to  its  enrollees 
under  this  section  services  in  addition  to  services  covered  under  parts 
A  and  B  of  this  title,  election  of  coverage  for  such  additional  services 
(unless  such  services  have  been  approved  by  the  Secretary  under  sub- 
section (h)(2)(A))  shall  be  optional  for  such  enrollees  and  such 
organization  shall  furnish  such  enrollees  loith  information  of  the  por- 
tion of  its  premium  rate  or  other  charges  applicable  to  such  additional 
services.  In  no  case  may  the  sum  of — 

(A)  the  portion  of  such  organization's  premium  rate  charged, 
with  respect  to  such  additional  services  to  individuals  enrolled  in 
accordance  with  this  section,  and 

(B)  the  actuarial  value  of  its  deductibles,  coinsurance,  and  co- 
payments  charged,  with  respect  to  such  services,  to  such 
individuals 

exceed  the  adjusted  community  rate  for  such  services. 

(3)  For  purposes  of  this  section,  the  term  "adjusted  community 
rate"  for  a  service  means,  at  the  election  of  a  health  maintenance  or- 
ganization, either — 
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(A)  the  rate  of  payment  for  that  service  which  the  Secretary 
annually  estimates  would  apply  to  an  individual  enrolled  in  ac- 
cordance with  this  section  with  the  health  maintenance  organi- 
zation if  the  rate  of  payment  were  determined  under  a  "commu- 
nity rating  system'''  (as  defined  in  section  1302(8)  of  the  Public 
Health  Service  Act,  other  than  subparagraph  (C)),or 

(B)  such  portion  of  the  weighted  aggregate  premium,  which 
the  Secretary  annually  estimates  would  apply  to  an  individual 
enrolled  in  accordance  with  this  section  with  the  health  mainte- 
nance organization,  as  is  attributable  to  the  payment  for  that 
service. 

but  adjusted  for  differences  between  the  utilization  characteristics  of 
the  individuals  enrolled  with  the  health  maintenance  organization 
under  this  section  and  the  utilization  characteristics  of  the  other 
members  of  the  organization  ( or,  if  the  Secretary  finds  that  adequate 
data  are  not  available  to  adjust  for  those  differences,  the  differences 
between  the  utilization  characteristics  of  individuals  in  other  health 
maintenance  organizations,  or  individuals  in  the  area,  in  the  State, 
or  in  the  United  States,  eligible  to  enroll  under  this  section  with  a 
health  maintenance  organization  and  the  utilization  characteristics 
of  the  rest  of  the  population  in  the  area,  in  the  State,  or  in  the  United 
States,  respectively) . 

(It)  Notwithstanding  any  other  provision  of  law,  the  health  main- 
tenance organization  may  (in  the  case  of  the  provision  of  services  to 
an  individual  enrolled  in  accordance  with  this  section  for  an  illness 
or  injury  for  which  the  member  is  entitled,  to  benefits  under  a  work- 
marts  compensation  law  or  under  an  automobile  insurance  policy) 
charge  or  authorize  the  provider  of  such  services  to  charge,  in  accord- 
ance with  the  charges  alloived  under  such  laiv  or  policy — 

(A)  the  insurance  carrier,  employer,  or  other  entity  which 
under  such  law  or  policy  is  to  pay  for  the  provision  of  such  serv- 
ices, or 

(B)  such  member  to  the  extent  that  such  member  has  been 
paid  under  such  law  or  policy  for  such  services. 

(h)(1)  Except  as  provided  in  paragraph  (2),  each  health  mainte- 
nance organization  with  which  the  Secretary  enters  into  a  contract 
under  this  section  shall  have,  for  the  duration  of  such  contract,  an 
enrolled  membership  at  least  half  of  which  consists  of  individuals 
who  are  not  entitled  to  benefits  under  this  title  or  under  a  State  plan 
approved  under  title  XIX. 

(2)  The  Secretary  m,av  modify  or  waive  the  requirement  described 
in  paragraph  (1)  in  circumstances  which,  as  determined  by  the  Sec- 
retary, warrant  special  consideration  (and  may  take  into  account,  in 
determining  whether  to  modify  or  waive  that  requirement,  the  reason- 
ableness of  the  organization's  premium  rate  and  other  charges  for 
members  entitled  to  benefits  under  this  title  or  under  a  State  plan 
approved  under  title  XIX)  ;  except  that  the  Secretary  may  make 
such  a  modification  or  waiver  only  on  the  condition  that  the  health 
maintenance  organization  will  not  have,  for  the  duration  of  such  con- 
tract, an  enrolled  membership  of  which  one-half  or  more  are  indi- 
viduals entitled  to  benefits  under  part  A  or  enrolled  under  Part  B. 
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(1)  (1)  The  Secretary  may  enter  into  a  contract  ivith  any  health 
maintenance  organization,  as  defined  in  subsection  (b)(1),  for  the 
purpose  of  carrying  out  this  section. 

(2)  Each  contract  shall  provide  that — 

(A)  if  the  adjusted  community  rate,  as  defined  in  subsection 
(g)  (-5),  for  services  covered  under  parts  A  and  B  (as  reduced 
for  the  actuarial  value  of  the  coimuranance  and  deductibles  under 
those  parts)  for  individuals  enrolled  in  accordance  loith  this  sec- 
tion with  the  organization  and  entitled  to  benefits  under  part  A 
and  enrolled  in  part  B,  or 

(B)  if  such  adjusted  community  rate  for  services  under  part  B 
(as  reduced  for  the  actuarial  value  of  the  coinsurance  and  deduct- 
ibles under  that  part)  for  individuals  enrolled  in  accordance 
with  this  section  with  the  organization  and  enrolled  under  part  B 
only 

is  less  than  the  average  of  the  per  capita  rates  of  payment  to  be  made 
under  subsection  (a)(1)  at  the  beginning  of  an  annual  contract  period 
for  individuals  enrolled  in  accordance  with  this  section  with  the  orga- 
nization and  entitled  to  benefits  under  part  A  and  enrolled  in  part  B, 
or  enrolled  in  part  B  only,  respectively,  the  health  maintenance  orga- 
nization shall  provide  to  each  individual  enrolled*  in  accordance  with 
this  section  with  the  organization  and  entitled  to  benefits  under  part  A 
and  enrolled  in  part  B,  or  enrolled  in  part  B,  respectively,  additional 
benefits  which  are  selected  by  the  health  maintenance  organization 
and  which  the  Secretary  finds  are  at  least  equal  in  value  to  the  differ- 
ence betioeen  the  average  per  capita  payment  and  the  adjusted  com- 
munity rate  (as  so  reduced) ;  except  that  this  paragraph  shall  not 
apply  with  respect  to  any  organization  which  elects  to  receive  a  lesser 
payment  to  the  extent  that  there  is  no  longer  a  difference  between  the 
average  per  capita  payment  and  adjusted  community  rate  (as  so  re- 
duced). If  the  Secretary  finds  that  therp  is  insufficient  enrollment 
experience  to  determine  an  average  of  the  per  capita  rates  of  pay- 
ment to  be  made  under  subsection  (a)  (1)  at  the  beginning  of  a  con- 
tract period,  the  Secretary  may  determine  such  an  average  based  on 
the  enrollment  experience  of  other  contracts  entered  into  under  this 
section. 

(3)  Such  additional  benefits  shall  be  (A)  the  reduction  of  the  pre- 
mium rate  or  other  charges  made  with  respect  to  services  furnished  by 
the  organization  to  individuals  enrolled  under  this  section,  or  (B )  the 
provision  of  additional  health  benefits,  or  both. 

(h)  The  effective  date  of  any  contract  executed  pursuant  to  this  sub- 
section shall  be  specified  in  the  contract. 
(5)  Each  contract  under  this  section — 

(A )  shall  provide  that  the  Secretary,  or  any  person  or  organi- 
zation designated  by  him — 

(i)  shall  have  right  to  inspect  or  otherwise  evaluate  the 
quality,  appropriateness,  and  timeliness  of  services  performed 
under  the  contract,  and 

(ii)  shall  have  right  to  audit  and  inspect  any  books  and 
records  of  the  health  maintenance  organization  that  pertain 
(I)  to  the  ability  of  the  organization  to  bear  the  risk  of 
potential  financial  losses,  and  (II)  to  services  performed  or 
determinations  of  amounts  payable  under  the  contract; 
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(B)  shall  require  the  organization  to  provide  (and  pay  for) 
written  notice  in  advance  of  the  contractus  termination,  as  well 
as  a  description  of  alternatives  for  obtaining  benefits  under  this 
title,  to  each  individual  enrolled  under  this  section  with  the  orga- 
nization; and 

(C)  shall  contain  such  other  terms  and  conditons  not  inconsist- 
ent with  this  section  as  the  Secretary  may  find  necessary. 

(6)  The  Secretary  may  not  enter  into  contract  with  a  health  main- 
tenance organization  under  this  section  if  a  former  contract  with  that 
organization  under  this  section  was  terminated  at  the  request  of  the 
organization  within  the  preceding  five-year  period,  except  in  circum- 
stances which  warrant  special  consideration,  as  determined  by  the 
Secretary. 

(7)  The  authority  vested  in  the  Secretary  by  this  subsection  may  be 
performed  without  regard  to  such  provisions  of  law  or  regulations 
relating  to  the  making,  performance,  amendment,  or  modification  of 
contracts  of  the  United  States  as  the  Secretary  may  determine  to  be 
inconsistent  with  the  furtherance  of  the  purpose  of  this  title. 

PENALTIES 

Sec.  1877.  fa)  *  *  * 

(b)  (1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectlv,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  anv  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in  whole 
or  in  part  under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

(2)  Whoever  knowlingly  and  willfully  offers  or  pays  any  remunera- 
tion (including  any  kickback,  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title, 

shall  be  guilty  of  a  f elonv  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 
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HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1883.  (a)(1)  Any  hospital  (other  than  a  hospital  which  has 
in  effect  a  waiver  of  the  requirement  imposed  by  section  1861(e)  (5) ) 
which  has  an  agreement  under  section  1866  may  (subject  to  subsection 
(b))  enter  into  an  agreement  with  the  Secretary  under  which  its  in- 
patient hospital  facilities  may  be  used  for  the  furnishing  of  services 
of  the  type  which,  if  furnished  by  a  skilled  nursing  facility,  would 
constitute  post-hospital  extended  care  services. 

(2)  (A)  Notwithstanding  any  other  provision  of  this  title,  payment 
to  any  hospital  for  services  furnished  under  an  agreement  entered  into 
under  this  section  shall  bet  based  upon  the  reasonable  cost  of  the  serv- 
ices as  determined  under  subparagraph  (B). 

(B)  (i)  The  reasonable  cost  of  the  services  consists  of  the  reasonable 
cost  of  routine  services  (determined  under  clause  (ii) )  and  the  reason- 
able cost  of  ancillary  services  (determined  under  clause  (Hi)). 

(ii)  The  reasonable  cost  of  routine  services  furnished  during^  any 
calendar  year  by  a  hospital  under  an  agreement  under  this  section- is 
equal  to  the  product  of  (I)  the  number  of  patient  days  during  the 
y&ar 1  for  which  the  services  were  furnished,  and  (II)  the  average  rea- 
sonable cost  per  patient-day,  such  average  reasonable  cost  per  patient- 
dory  being  the  average  rate  per  patient-day  paid  for  routine  services 
during  the  previous  calendar  year  under  title  XIX  to  skilled  nursing 
facilities  located  in  the  State  in  which  the  hospital  is  located  and  which 
have  agreements  entered  into  under  section  1902(a)  (28). 

(Hi)  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro* 
vided  for  inpatient  hospital  services. 

(b)  The  Secretary  may  not  enter  into  an  agreement  under  this  sec- 
tion with  any  hospital  unless  the  hospital  has  been  granted  a  certificate 
of  need  for  the  provision  of  long-term  care  services  from  the  State 
health  planning  and  development  agency  (designated  under  section 
1521  of  the  Public  Health  Service  Act)  for  the  State  in  which  the 
hospital  is  located. 

(c)  An  agreement  with  a  hospital  under  this  section  shall,  except 
as  otherwise  provided  under  regulations  of  the  Secretary,  be  subject 
to  termination  on  the  same  conditions  as  are  agreements  with  skilled 
nursing  facilities  under  section  1866  (unless  the  hospital  fails  to 
satisfy  the  requirements  specified  in  subsection  (b))  and  shall,  where 
not  inconsistent  with  any  pt^ovision  of  this  section,  impose  the  same 
duties,  responsibilities,  conditions,  and  limitatimis,  as  those  imposed 
under  such  agreements  entered  into  under  section  1866 ;  except  that 
no  such  agreement  with  any  hospital  shall  be  in  effect  for  any  period 
during  which  the  hospital  does  not  have  in  effect  an  agreement  under 
section  1866,  or  where  there  is  in  effect  for  the  hospital  a  waiver  of  the 
requirement  imposed  by  section  1861(e)  (5).  A  hospital  whose  agree* 
ment  under  this  section  has  been  terminated  shall  not  be  eligible  to 
undertake  a  new  agreement  until  a  two-year  period  has  elapsed  from 
the  termination  date. 

(d)  Any  agreement  with  a  hospital  under  this  section  shall  provide 
that  payment  for  services  will  be  made  only  for  services  for  which 
payment  would  be  made  as  post-hospital  extended  care  services  if 
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those  services  had  been  furnished  by  a  skilled  nursing  facility  under 
an  agreement  entered  into  under  section  1866;  and  any  individual  who 
is  furnished  services,  for  which  payment  may  be  made  under  an  agree- 
ment under  this  section,  shall,  for  purposes  of  this  title  {other  than 
this  section) ,  be  deemed  to  have  received  post-hospital  extended  care 
services  in  tike  manner  and  to  the  same  extent  as  if  the  services  fur- 
nished to  him  had  been  post-hospital  extended  care  services  furnished 
by  a  skilled  nursing  facility  under  an  agreement  under  section  1866. 

(e)  During  a  period  for  which  a  hospital  has  in  effect  an  agreement 
under  this  section,  in  order  to  allocate  routine  costs  "between  hospital 
and  long-term  care  services  for  purposes  of  determining  payment  for 
inpatient  hospital  services,  the  total  reimbursement  received  for  rou- 
tine services  from  all  classes  of  long-term  care  patients  (including 
title  XV III,  title  XIX,  and  private  pay  patients)  shall  be  subtracted 
from  the  hospitaVs  total  routine  costs  before  calculations  are  made  to 
determine  title  XVIII  reimbursement  for  routine  hospital  services. 

(/)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  applicable 
to  skilled  nursing  facilities  relating  to  discharge  planning  and  the 
social  services  function  (and  staffing  requirements  to  satisfy  it)  which 
are  promulgated  by  the  Secretary  under  section  1861  (j)  (15).  Serv- 
ices furnished  by  such  a  hospital  which  would  otherwise  constitute 
post-hospital  extended  care  services  if  furnished  by  a  skilled  nursing 
facility  shall  be  subject  to  the  same  requirements  applicable  to  such 
services  when  furnished  by  a  skilled  nursing  facility  except  for  those 
requirements  the  Secretary  determines  are  inappropriate  in  the  case 
of  these  services  being  furnished  by  a  hospital  under  this  section. 

(g)  The  Secretary  shall  prescribe  by  regulation  an  alternative 
method  for  determining  the  amount  of  the  reasonable  cost  of  post- 
hospital  extended  care  services  furnished  in  a  distinct  part  of  a  hospital 
certified  as  a  skilled  nursing  facility  under  section  1861  (j)  that  is  the 
same  method  as  the  method  prescribed  in  subsections  (a)  and  (e)  for 
determining  the  amount  of  the  reasonable  cost  for  such  services  fur- 
nished by  a  hospital  that  uses  beds  interchangeably  for  either  acute 
or  long-term  care  and  shall  approve  the  use  of  this  metlwd  when  a 
hospital  can  demonstrate  that  its  use  would  contribute  significantly  to 
the  more  efficient  or  effective  administration  of  this  part  and  would 
be  in  the  interest  of  program  beneficiaries. 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

******* 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
*  *  * 

******* 

(9)  provide — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency  (whichever  is  utilized  by  the  Secretary 
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for  the  purposes  specified  in  the  first  sentence  of  section  1864 
(a)),  shall  be  responsible  for  establishing  and  maintaining 
health  standards  for  private  or  public  institutions  in  which 
recipients  of  medical  assistance  under  the  plan  may  receive 
care  or  services,  [and] 

(B)  for  the  establishment  or  designation  of  a  State  au- 
thority or  authorities  which  shall  be  responsible  for  establish- 
ing and  maintaining  standards,  other  than  those  relating  to 
health,  for  such  institutions^ and 

(C)  that  any  laboratory/  services  paid  for  under  such  plan 
must  be  provided  by  a  laboratory  which  meets  the  require- 
ments of  section  1861(e)  (9)  or  paragraphs  (10)  and  (11)  of 
section  1861  (s) ; 

(10)  provide — 

(A)  for  making  medical  assistance  available  to  all  indi- 
viduals receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of 
title  IV,  or  with  respect  to  whom  supplemental  security  in- 
come benefits  are  being  paid  under  title  XVI ; 

(B)  that  the  medical  assistance  made  available  to  any  in- 
dividual described  in  clause  (A)  — 

(i)  shall  not  be  less  in  amount,  duration,  or  scope  than 
the  medical  assistance  made  available  to  any  other  such 
individual,  and 

(ii)  shall  not  be  less  in  amount,  duration,  or  scope  than 
the  medical  assistance  made  available  to  individuals  not 
described  in  clause  (A) ;  and 

(C)  if  medical  assistance  is  included  for  any  group  of  in- 
dividuals who  are  not  described  in  clause  (A)  and  who  do  not 
meet  the  income  and  resources  requirements  of  the  appropri- 
ate State  plan,  or  the  supplemental  security  income  program 
under  title  XVI,  as  the  case  may  be,  as  determined  in  ac- 
cordance with  standards  prescribed  by  the  Secretary — 

(i)  for  making  medical  assistance  available  to  all  in- 
dividuals who  would,  except  for  income  and  resources,  be 
eligible  for  aid  or  assistance  under  any  such  State  plan  or 
to  have  paid  with  respect  to  them  supplemental  security 
income  benefits  under  title  XVI,  and  who  have  insufficient 
(as  determined  in  accordance  with  comparable  stand- 
ards) income  and  resources  to  meet  the  costs  of  necessary 
medical  and  remedial  care  and  services,  and 

(ii)  that  the  medical  assistance  made  available  to  all 
individuals  not  described  in  clause  (A)  shall  be  equal  in 
amount,  duration,  and  scope: 

except  that  (I)  the  making  available  of  the  services  described 
in  paragraph  (4),  (14),  or  (16)  of  section  1905(a)  to  individuals 
meeting  the  age  requirements  prescribed  therein  shall  not,  by 
reason  of  this  paragraph  (10),  require  the  making  available  of 
any  such  services,  or  the  making  available  of  such  services  of  the 
same  amount,  duration,  and  scope,  to  individuals  of  any  other 
ages,  (II)  the  making  available  of  supplementary  medical  insur- 
ance benefits  under  part  B  of  title  XVIII  to  individuals  eligible 
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therefor  (either  pursuant  to  an  agreement  entered  into  under 
section  1843  or  by  reason  of  the  payment  of  premiums  under  such 
title  by  the  State  agency  on  behalf  of  such  individuals) ,  or  pro- 
vision for  meeting  part  or  all  of  the  cost  of  deductibles,  cost 
sharing,  or  similar  charges  under  part  B  of  title  XVIII  for 
individuals  eligible  for  benefits  under  such  part,  shall  not,  by 
reason  of  this  paragraph  (10),  require  the  making  available  of 
any  such  benefits,  or  the  making  available  of  services  of  the  same 
amount,  duration,  and  scope,  to  any  other  individuals,  and  (III) 
the  making  available  of  medical  assistance  equal  in  amount, 
duration,  and  scope  to  the  medical  assistance  made  available  to 
individuals  described  in  clause  (A)  to  any  classification  of  indi- 
viduals approved  by  the  Secretary,  with  respect  to  whom  there  is 
being  paid,  or  who  are  eligible,  or  would  be  eligible  if  they  were 
not  in  a  medical  institution,  to  have  paid  with  respect  to  them,  a 
State  supplementary  payment  shall  not,  by  reason  of  this  para- 
graph (10),  require  the  making  available  of  any  such  assistance, 
or  the  making  available  of  such  assistance  of  the  same  amount, 
duration,  and  scope,  to  any  other  individuals  not  described  in 
clause  (A) 

******* 

(13)  provide — 

(A)  (i)  for  the  inclusion  of  some  institutional  and  some 
noninstitutional  care  and  services,  and 

(ii)  for  the  inclusion  of  home  health  services  for  any  indi- 
vidual who,  under  the  State  plan,  is  entitled  to  skilled  nursing 
facility  services,  and 

(B)  in  the  case  of  individuals  receiving  aid  or  assistance 
under  any  plan  of  the  State  approved  under  title  I,  X,  XIV, 
or  XVI,  or  part  A  of  title  IV,  or  with  respect  to  whom  sup- 
plemental security  income  benefits  are  being  paid  under  title 
XVI,  for  the  inclusion  of  at  least  the  care  and  services  listed 
in  [clauses  (1)  through  (5)]  paragraphs  (1)  through  (5) 
and  (17)  of  section  1905  (a) ,  and 

(C)  in  the  case  of  individuals  not  included  under  subpara- 
graph (B)  for  the  inclusion  of  at  least — 

(i)  the  care  and  services  listed  in  [clauses  (1)  through 
(5)]  paragraphs  (1)  through  (5)  and  (17)  of  section 
1905(a)  or 

(ii)  (I)  the  care  and  services  listed  in  any  7  of  the 
[clauses  numbered  (1)  through  (16)  J  paragraphs  num- 
bered (1)  through  (17)  of  such  section  and  (II)  in  the 
event  the  care  and  services  provided  under  the  State  plan 
include  hospital  or  skilled  nursing  facility  services, 
physicians'  services  to  an  individual  in  a  hospital  or 
skilled  nursing  facility  during  any  period  he  is  receiving 
hospital  services  from  such  hospital  or  skilled  nursing 
facility  services  from  such  facility,  and 

(D)  for  payment  (except  where  the  State  agency  is  subject 
to  an  order  under  section  1913)  of  the  reasonable  cost  of 
inpatient  hospital  services  provided  under  the  plan,  as  deter- 
mined in  accordance  with  methods  and  standards,  consistent 
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with  section  1122,  which  shall  be  developed  by  the  State  and 
reviewed  and  approved  by  the  Secretary  and  (after  notice  of 
approval  by  the  Secretary)  included  in  the  plan,  except  that 
the  reasonable  cost  of  any  such  services  as  determined  under 
such  methods  and  standards  shall  not  exceed  the  amount 
which  would  be  determined  under  section  1861  ( v)  as  the  rea- 
sonable cost  of  such  services  for  purposes  of  title  XVIII, 
except  that  in  the  case  of  hospitals  reimbursed  for  services 
under  part  A  of  title  XVIII  in  accordance  with  section  181 If 
(b)  (8),  the  plan  must  provide  for  payment  of  inpatient  hos- 
pital services  provided  in  such  hospitals  under  the  plan  in 
accordance  with  the  reimbursement  system  used  under  such 
section;  and 

(E)  effective  July  1,  1976,  for  payment  (except  where  the 
State  agency  is  subject  to  an  order  under  section  1913)  of  the 
skilled  nursing  facility  and  intermediate  care  facility  services 
provided  under  the  plan  on  a  reasonable  cost  related  basis, 
as  determined  in  accordance  with  methods  and  standards 
which  shall  be  developed  by  the  State  on  the  basis  of  cost- 
finding  methods  approved  and  verified  by  the  Secretary ;  and 
******* 

(14)  effective  January  1,  1973,  provide  that — 

(A)  in  case  of  individuals  receiving  aid  or  assistance  under 
any  plan  of  the  State  approved  under  title  I,  X,  XIV,  or 
XVI,  or  part  A  of  title  IV,  or  with  respect  to  whom  supple- 
mental security  income  benefits  are  being  paid  under  title 
XVI,  or  who  meet  the  income  and  resources  requirements  of 
the  appropriate  State  plan,  or  the  supplemental  security  in- 
come program  under  title  XVI,  as  the  case  may  be,  and  indi- 
viduals with  respect  to  whom  there  is  being  paid,  or  who  are 
eligible,  or  would  be  eligible  if  they  were  not  in  a  medical 
institution,  to  have  paid  with  respect  to  them,  a  State  supple- 
mentary payment  and  are  eligible  for  medical  assistance 
equal  in  amount,  duration,  and  scope  to  the  medical  assistance 
made  available  to  individuals  described  in  paragraph 
(10)  (A) — 

(i)  no  enrollment  fee,  premium,  or  similar  charge,  and 
no  deduction,  cost  sharing,  or  similar  charge  with  respect 
to  the  care  and  services  listed  in  [clauses  (1)  through  (5) 
and  (7)]  paragraphs  (1)  through  (5),  (7),  and  (17)  of 
section  1905(a),  will  be  imposed  under  the  plan,  and 
******* 

(17)  include  reasonable  standards  (which  shall  be  comparable 
for  all  groups  and  may,  in  accordance  with  standards  prescribed 
by  the  Secretary,  differ  with  respect  to  income  levels,  but  only  in 
the  case  of  applicants  or  recipients  of  assistance  under  the  plan 
who  are  not  receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of 
title  IV,  and  with  respect  to  whom  supplemental  security  income 
benefits  are  not  being  paid  under  title  XVI,  based  on  the  varia- 
tions between  shelter  costs  in  urban  areas  and  in  rural  areas)  for 
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determining  eligibility  for  and  the  extent  of  medical  assistance 
under  the  plan  which  (A)  are  consistent  with  the  objectives  of 
this  title,  (B)  provide  for  taking  into  account  {except  as  provided 
under  subsection  (i) )  only  such  income  and  resources  as  are,  as 
determined  in  accordance  with  standards  prescribed  by  the  Sec- 
retary, available  to  the  applicant  or  recipient  and  (in  the  case  of 
any  applicant  or  recipient  who  would  except  for  income  and  re- 
sources, be  eligible  for  aid  or  assistance  in  the  form  of  money  pay- 
ments under  any  plan  of  the  State  approved  under  title  I,  X,  XIV, 
or  XVI,  or  part  A  of  title  IV,  or  to  have  paid  with  respect  to  him 
supplemental  security  income  benefits  under  title  XVI)  as  would 
not  be  disregarded  (or  set  aside  for  future  needs)  in  determining 
his  eligibility  for  such  aid,  assistance,  or  benefits,  (C)  provide  for 
reasonable  evaluation  of  any  such  income  or  resources,  and  (D) 
do  not  take  into  account  the  financial  responsibility  of  any  indi- 
vidual for  any  applicant  or  recipient  of  assistance  under  the  plan 
unless  such  applicant  or  recipient  is  such  individual's  spouse  or 
such  individual's  child  who  is  under  age  21  or  (with  respect  to 
States  eligible  to  participate  in  the  State  program  established 
under  title  XVI),  is  blind  or  permanently  and  totally  disabled,  or 
is  blind  or  disabled  as  defined  in  section  1614  (with  respect  to 
States  which  are  not  eligible  to  participate  in  such  program) ;  and 
provide  for  flexibility  in  the  application  of  such  standards  with  re- 
spect to  income  by  taking  into  account,  except  to  the  extent  pre- 
scribed by  the  Secretary,  the  costs  (whether  in  the  form  of 
insurance  premiums  or  otherwise)  incurred  for  medical  care  or 
for  any  other  type  of  remedial  care  recognized  under  State  law ; 
*  *  *  *  *  *  * 

(23)  except  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  provided  that  any  individual  eligible  for  medical  assist- 
ance (including  drugs)  may'  obtain  such  assistance  from  any 
institution,  agency,  community  pharmacy,  or  person,  qualified 
to  perform  the  service  or  services  required  (in chiding  an  orga- 
nization which  provides  such  services,  or  arranges  for  their  avail- 
ability, on  a  pre-payment  basis),  who  undertakes  to  provide  him 
such  services ;  and  a  State  plan  shall  not  be  deemed  to  be  out  of 
compliance  with  the  requirements  of  this  paragraph  or  para- 
graph (1)  or  (10)  solely  by  reason  of  the  fact  that  the  State  (or 
any  political  subdivision  thereof)  (A)  has  entered  into  a  con- 
tract with  an  organization  which  has  agreed  to  provide  care  and 
services  in  addition  to  those  offered  under  the  State  plan  to 
individuals  eligible  for  medical  assistance  who  reside  in  the  geo- 
graphic area  served  by  such  organization  and  who  elect  to  obtain 
such  care  and  services  from  such  organization,  or  by  reason  of 
the  fact  that  the  plan  provides  for  payment  for  rural  health 
clinic  services  only  if  those  services  are  provided  by  a  rural  health 
clinic,  or  (B)  during  the  three-year  period  beginning  on  the  date 
of  enactment  of  this  clause,  has  made  arrangements  through  a 
competitive  bidding  process  or  otherwise  for  the  purchase  of 
laboratory  services  referred  to  in  section  1905(a)  (S) ,  if  the  Secre- 
tary has  found  that  (i)  adequate  services  will  be  available  under 
such  arrangements,  (ii)  such  laboratory  services  will  be  provided 
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only  through  laboratories  (I)  ichich  meet  the  requirements  of 
the  section  1861  (e)  (9)  or  paragraphs  (10)  and  (11)  of  section 
1861 (s),  and  such  additional  requirements  as  the  Secretary  may 
require,  (II)  no  more  than  75  percent  of  whose  charges  for  such 
services  are  for  services  provided  to  individuals  who  are  entitled 
to  benefit  under  this  title  or  under  part  A  or  part  B  of  title 
XVIII,  and  (Hi)  charges  for  services  provided  under  such  ar- 
rangements are  made  at  the  lore  est  rate  charged  (determined 
without  regard  to  administrative  costs  which  are  related  solely 
to  the  method  of  reimbursement  for  such  services)  for  comparable 
services  by  the  provider  of  such  services,  or,  if  charged  for  on  a 
unit  price  basis,  such  charges  result  in  aggregate  expenditures  not 
in  excess  of  expenditures  that  would  be  made  if  charges  were  at 
the  lowest  rate  charged  for  comparable  services  by  the  provider 
of  such  services; 
(33)  provide— 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secretary, 
for  the  review  by  the  appropriate  professional  health  person- 
nel of  the  appropriateness  and  quality  of  care  and  services 
furnished  to  recipients  of  medical  assistance  under  the  plan 
in  order  to  provide  guidance  with  respect  thereto  in  the  ad- 
ministration of  the  plan  to  the  State  agency  established  or 
designated  pursuant  to  paragraph  (5)  and,  where  applicable, 
to  the  State  agency  described  in  the  penultimate  sentence  of 
this  subsection ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secretary 
for  the  purpose  specified  in  the  first  sentence  of  sectionl864 
(a),  or,  if  su^h  agency  is  not  the  State  agency  which  is  re- 
sponsible for  licensing  health  institutions,  the  State  agency 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  for  the  State 
agencv  administering  or  supervising  the  administration  of 
the  plan  approved  under  this  title  the  function  of  determin- 
ing whether  institutions  and  agencies  meet  the  requirements 
for  participation  in  the  program  under  such  plan,  except  that 
the  Secretary  is  authorized  to  validate  State  determinations 
and,  on  that  basis,  make  independent  and  bindinq  determina- 
tions concerning  the  extent  to  which  individual  institutions 
and  agencies  meet  the  requirements  for  participation : 

[(35)  provide  that  anv  intermediate  care  facilitv  receiving 
payments  under  such  plan  complies  with  the  requirements  of 
section  1124:1 

(35)  provide  that  any  disclosing  entity  (as  defined  in  section 
1124(a)  (2))  receiving  payments  under  such  plan  complies  with 
the  requirements  of  section  1124: 

******* 

[C39>  provide  that,  subject  to  subsection  (g).  whenever  the 
single  State  agency  which  administers  or  supervises  the  adminis- 
tration of  the  State  plan  is  notified  by  the  Secretary  under  section 
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1862(e)  (2)  (A)  that  a  physician  or  other  individual  practitioner 
has  been  suspended  from  participation  in  the  program  under  title 
XVIII,  the  agency  shall  promptly  suspend  such  physician  or 
practitioner  from  participation  in  the  plan  for  not  less  than  the 
period  specified  in  such  notice,  and  no  payment  may  be  made 
under  the  plan  with  respect  to  any  item  or  service  furnished  by 
such  physician  or  practitioner  during  the  period  of  the  suspension 
under  this  title ;] 

(39)  provide  that  the  State  agency  shall  bar  any  specified  in- 
dividual from  participation  in  the  program  under  the  State  plan 
for  the  period  specified  by  the  Secretary,  when  required  by  him  to 
do  so  pursuant  to  section  1127,  and  provide  that  no  payment  may 
be  made  under  the  plan  with  respect  to  any  item  or  service, 
furnished  by  such  individual  during  such  period; 

(40)  require  each  health  services  facility  or  organization  which 
receives  payments  under  the  plan  and  of  a  type  for  which  a  uni- 
form reporting  system  has  been  established  under  section  1121(a) 
to  make  reports  to  the  Secretary  of  information  described  in  such 
section  in  accordance  with  the  uniform  reporting  system 
(established  under  such  section)  for  that  type  of  facility  or 
organization;  [and] 

(41)  provide  that  whenever  a  provider  of  services  or  any 
other  person  is  terminated,  suspended,  or  otherwise  sanctioned 
or  prohibited  from  participating  under  the  State  plan,  the  State 
agency  shall  promptly  notify  the  Secretary  of  such  action.  [.]; 
and 

(42)  provide  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan,  (B)  that 
such  audits^  for  such  entities  also  providing  services  under  title 
XVIII,  will  be  coordinated  and  conducted  jointly  ( to  such  extent 
and  in  such  manner  as  the  Secretary  shall  prescribe)  with  audits 
conducted  for  purposes  of  such  part,  and  (C)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specif  ed  by  the  Secretary  under  section  1128(a) ; 
and 

(43)  if  the  State  plan  makes  provision  for  payment  to  a 
physician  for  laboratory  services  the  performance  of  which  such 
physician  ( or  any  other  physician  with  whom  he  shares  his  prac- 
tice) did  not  personally  perform  or  supervise,  include  provision 
to  insure  that  payment  under  the  State  plan  for  such  laboratory 
services  not  exceed  the  payment  authorized  for  such  services  by 
section  1842(h). 

Notwithstanding  paragraph  (5),  if  on  January  1,  1965,  and  on  the 
date  on  which  a  State  submits  its  plan  for  approval  under  this  title, 
the  State  agency  wHch  administered  or  supervised  the  administration 
of  the  plan  of  such  State  approved  under  title  X  (or  title  XVI,  insofar 
as  it  relates  to  the  blind)  was  different  from  the  State  agency  which 
administered  or  sunervised  rhp  administration  of  the  State  plan  ap- 
proved under  title  I  (or  title  XVI,  insofar  as  it  relates  to  the  aged), 
the  State  agency  which  administered  or  supervised  the  administration 
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of  such  plan  approved  under  title  X  (or  title  XVI,  insofar  as  it  re- 
lates to  the  blind)  may  be  designated  to  administer  or  supervise  the 
administration  of  the  portion  of  the  State  plan  for  medical  assistance 
which  relates  to  blind  individuals  and  a  different  State  agency  may 
be  established  or  designated  to  administer  or  supervise  the  administra- 
tion of  the  rest  of  the  State  plan  for  medical  assistance ;  and  in  such 
case  the  part  of  the  plan  which  each  such  agency  administers,  or  the 
administration  of  which  each  such  agency  supervises,  shall  be  regarded 
as  a  separate  plan  for  purposes  of  this  title  (except  for  purposes  of 
paragraph  (10) ). 

For  purposes  of  paragraphs  (9)  (A),  (29),  (31),  and  (33),  and  of 
section  1903 (i)  (4),  the  term  "skilled  nursing  facility"  and  "nursing 
home"  do  not  include  a  Christian  Science  sanatorium  operated,  or 
listed  and  certified,  by  the  First  Church  of  Christ,  Scientist,  Boston, 
Massachusetts. 

For  purposes  of  paragraph  (10)  any  individual  who,  for  the  month 
of  August  1972,  was  eligible  for  or  receiving  aid  or  assistance  under  a 
State  plan  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of  title 
IV  and  who  for  such  month  was  entitled  to  monthly  insurance  benefits 
under  title  II  shall  for  purposes  of  this  title  only  be  deemed  to  be  eli- 
gible for  financial  aid  or  assistance  for  any  month  thereafter  if  such 
individual  would  have  been  eligible  for  financial  aid  or  assistance  for 
such  month  had  the  increase  in  monthly  insurance  benefits  under  title 
II  resulting  from  enactment  of  Public  Law  92-336  not  been  applicable 
to  such  individual.  In  the  case  of  an  individual  tvho,  for  a  month  after 
May  1980,  was  determined  to  he  eligible  for  medical  assistance  under 
the  plan  and  was  receiving  a  monthly  insurance  benefit  under  title  II 
of  this  Act  or  under  the  Railroad  Retirement  Act  of  1971+  or  an  an- 
nuity under  subchapter  III  of  chapter  83  of  title  5,  United  States  Code 
{relating  to  civil  service  retirement),  or  compensation,  dependency 
and  indemnity  compensation,  or  a  pension,  under  chapter  11, 13,  or  15 
of  title  38,  United  States  Code  (relating  to  veterans  and  other  persons) 
and  who  (but  for  this  sentence)  tcould  have  become  ineligible  for  such 
medical  assistance  in  the  subsequent  month  because  of  an  increase  in 
the  amount  of  such  benefit  or  annuity  due  to  an  increase  in  a  cost-of- 
living  or  vrice  index,  or  because  of  an  annual,  general  increase  in  the 
amount  of  such  compensation  or  pension,  respectively,  becoming  effec- 
tive in  such  subsequent  month,  for  purposes  of  establishing  the  in- 
dividual's eligibility  for  medical  assistance  under  the  plan  for  such 
subsequent  month  (and,  each  month  thereafter  until  the  first  month 
in  which  the  individual  otherwise  becomes  ineligible  for  such  assist- 
ance) there  shall  not  be  included  in  the  individuaVs  income  any  such 
increase  in  the  amount  of  such  benefit,  annuity,  compensation,  or  pen- 
sion which  becomes  effective  in  or  after  such  subsequent  month. 

The  requirement  of  clause  (A)  of  paragraph  (37)  with  respect  to 
a  State  plan  may  be  waived  by  the  Secretary  if  he  finds  that  the  State 
has  exercised  good  faith  in  trying  to  meet  such  requirement. 

******* 

[(g)  The  Secretary  may  waive  suspension  under  subsection 
(a)  (39)  of  a  physician's  or  practitioner's  participation  in  a  State 
plan  approved  under  this  title  and  of  the  prohibition  under  such 
subsection  of  payment  for  any  item  or  service  furnished  by  him 
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during  the  period  of  such  suspension,  if  the  single  State  agency 
which  administers  or  supervises  the  administration  of  the  plan 
submits  a  request  to  the  Secretary  for  such  waiver  and  if  the  Sec- 
retary approves  such  request.] 

(h)(1)  In  adddition  to  any  other  authority  under  State  law, 
where  a  State  determines  that  a  skilled  nursing  facility  or  inter- 
mediate care  facility  ivhich  is  certified  for  participation  under  its 
plan  no  longer  substantially  meets  the  provisions  of  section  1861 
(j)  or  section  1903(c),  respectively,  and  further  determines  that 
the  facility's  deficiencies — 

(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  State  shall  provide  for  the  termination  of  the  facil- 
ity'}s  certification  for  participation  under  the  plan  and  may 
provide,  or 

(B)  do  not  immediately  jeopardize  the  health  and  safety 
of  its  patients,  the  State  may,  in  lieu  of  providing  for  ter- 
minating the  facility's  certification  for  participation  under 
the  plan,  provide 

that  no  payment  will  be  made  under  the  State  plan  toith  respect 
to  any  individual  admitted  to  such  facility  after  a  date  specified 
by  the  State. 

(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity,  fol- 
lowing  the  initial  determination  that  it  no  longer  substantially 
meets  the  provisions  of  section  1861  (j)  or  section  1903(c)  (as 
the  case  may  be),  to  correct  its  deficiencies,  and,  following  this 
period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  State's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  public  and,  to  the  facility  as  may  be] 
provided  for  by  the  State,  and  its  effectiveness  shall  terminate 
(A)  ivhen  the  State  finds  that  the  facility  is  in  substantial  com- 
pliance (or  is  making  good  faith  efforts  to  achieve  substantial 
compliance)  with  the  provisions  of  section  1861  (j)  or  section 
1905(c)  (as  the  case  may  be),  or  (B)  in  the  case  described  in  par- 
agraph (1)(B),  with  the  end  of  the  eleventh  month  following 
the  month  such  decision  is  made  effective,  whichever  occurs  first. 
If  a  facility  to  which  clause  (B)  of  the  previous  sentence  applies 
still  fails  to  substantially  meet  the  provisions  of  the  respective 
section  on  the  dale  svecified  in  such  clause,  the  State  shall  ter- 
minate such  facility's  certification  for  participation  under  the 
plan  effective  with  the  first  day  of  the  first  month  following  the 
m,onth  specified  in  such  clause. 

(i)  (1)  Notwithstanding  any  other  provision  of  this  title  (includ- 
ing subsection  (f) ,  but  except  as  provided  in  paragraphs  (2)  and  (4) ) 
and  to  the  extent  permitted  in  this  subsection,  a  State  plan  for  medical 
assistance  under  this  title  may  provide  that  an  individual  shall  be  in- 
eligible for  medical  assistance,  provided  under  a  State  plan  approved 
under  this  title,  for  the  period  specified  in  paragraph  (2)  if — 

(A)  within  any  twenty -four-month  period  that  begins  toith  or 
after  the  twenty-fourth  month  preceding  the  month  in  which  he 
files  an  application  for  medical  assistance  under  the  plan,  the  in- 
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dividual  (err  another  person  tchose  resources  are  considered  m  de- 
termining the  eligibility  of  the  individual)  disposed  of  resources 
which,  if  retained,  wmild  have  caused  the  individual  to  be  ineligi- 
ble for  such  assistance,  for  the  purpose  of  establishing  eligibility 
for  such  benefits  (and  any  disposition  of  resources  within  such 
period  may  be  presumed  to  have  been  for  such  purpose  unless  the 
State  is  furnished  convincing  evidence  that  the  transaction,  was  for 
some  other  purpose),  and 
(B)  the  sum  of — 

(i)  the  current  market  value  of  the  individual's  (or  other 
person's)  equity  interest  in  such  resources  disposed  of  without 
any  compensation,  and 

(ii)  the  difference  between  the  current  market  value  of  the 
individual's  (or  person's)  equity  interest  in  such  resources 
disposed  of  for  compensation  and  the  amount  of  such 
compensation. 

exceeded  $6,000. 

(2)  (A)  Except  as  provided  in  subparagraph  (B).  the  period  for 
which  an  individual  is  eligible  for  medical  assistance  under  a  State 
plan  by  reason  of  the  application  of  pamgraph  (1)  shall  be — 

(i)  six  months,  if  the  sum  described  in  paragraph  (1)  (B)  is 
less  than  Sl&OOO, 

(ii)  twelve  ?nonths.  if  the  sum  described  in  paragraph  (1)  (B)  is 
exceeded  $12,000  but  was  less  than  $30,000.  and- 

(Hi)  twenty -four-months,  if  the  sum  described  in  paraqraph 
(1)(B)  exceeded  $30,000. 
and  shall  begin  with  the  month  following  the  month  in  which  such 
d  is  posit  io  n  occurred. 

(B)  A  period  of  ineligibility  shall  end  after  the  month  in  which  the 
individual  (or  other  persori)  either  (i)  returns  the  resources,  the  dis- 
position of  which  caused  the  ineligibility  to  occur  or  (ii)  receives  pay- 
ment equal  to  the  amount  of  any  uncompensated  interest  described  in 
paragraph  (1)(B). 

(C)  A  State  plan  may  provide  for  the  waiver  of  the  requirement  of 
paragraph  (1).  or  the  reduction  in  the  period  of  ineligibility  imposed 
by  this  paragraph,  in  such  cases  as  the  State  determines  that  such  a 
waiver  or  reduction  is  justified. 

(3)  If  the  eligibility  of  a  person  for  medical  assistance  under  this 
title  is  dependent  upon  the  eliqibility  of  another  individual  and  that 
other  individual  is  determined  to  be  ineligible  for  medical  assistance 
under  paragraph  (1)  for  a  period  of  time,  the  person  shall  be  ineligible 
for  medical  assistance  for  the  same  period  of  time. 

(i)  (A)  Except  as  provided  in  subparagraph  (B).  paragraph  (1) 
shall  not  apply  to  individuals  with  respect  to  whom  supplemental 
security  income  benefits  are  being  paid  under  title  XVI. 

(B)  Subparagraph  (A)  shall  not  apply  to  a  State  which,  pursuant 
to  subsection  (/),  does  not  provide  for  medical  assistance  to  all  indi- 
viduals with  respect  to  whom  supplemental  security  income  benefits 
are  being  paid  under  title  XVI. 

(5)  (A)  Xotwithstandinq  any  other  provisions  of  laic,  if  an  individ- 
ual disposes  of  resource*  to  another  person  which  disposal,  under  this 
subsection,  could  make  the  individual  ineligible  tor  medical  assistance 
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from  a  State  for  a  period,  the  State  plan  under  this  title  may  provide 
for  the  recovery  from  such  other  person  of  an  amount  equal  to — 

(i)  the  cost  of  the  medical  assistance  provided  to  the  individual 
during  or  after  such  period,  or 

(ii)  the  sum  described  in  clauses  (i)  and  (ii)  of  paragraph 
(1)  (B)  with  respect  to  transactions  between  the  individual  and 
the  person  for  such  period, 

whichever  is  less,  except  that  the  State  may  not  initiate  such  an 
action  for  recovery  more  than  three  years  after  the  last  date  in  such 
period  of  ineligibility. 

(B)  If  a  State  recovers  funds  under  subparagraph  (A),  it  shall 
provide  for  notice  to  the  Secretary  of  the  amounts  so  recovered  and 
the  Secretary  shall  reduce  the  amount  of  payments  otherwise  provided 
to  the  State  under  this  title  by  an  amount  equal  to  product  of — 
(i)  the  amount  so  recovered,  and 

{ii)  the  Federal  medical  assistance  percentage  of  the  State. 

PAYMENTS  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each  State 
which  has  a  plan  approved  under  this  title,  for  each  quarter,  begin- 
ning with  the  quarter  commencing  January  1, 1966 — 

(1)  an  amount  equal  to  the  Federal  medical  assistance  percent- 
age' (as  denned  in  section  1905  (b) ,  subject  to  subsections  (g)  [and 
(h)  J,  (h),  and  (j)  of  this  section)  of  the  total  amount  expended 
during  such  quarter  as  medical  assistance  under  the  State  plan 
(including  expenditures  for  premiums  under  part  B  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI,  part 
A  of  title  IV,  or  with  respect  to  whom  supplemental  security  in- 
come benefits  are  being  paid  under  title  XVI,  or  (B)  with  respect 
to  whom  there  is  being  paid  a  State  supplementary  payment  and 
are  eligible  for  medical  assistance  equal  in  amount,  duration,  and 
scope  to  the  medical  assistance  made  available  to  individuals  de- 
scribed in  section  1902(a)  (10)  (A),  and,  except  in  the  case  of 
individuals  sixty-five  years  of  age  or  older  and  disabled  individ- 
uals entitled  to  hospital  insurance  benefits  under  title  XVIII  or 
who  are  not  enrolled  under  part  B  of  title  XVIII,  other  insur- 
ance premiums  for  medical  or  any  other  type  of  remedial  care'  or 
the  cost  thereof)  ;  plus 

(4)  an  amount  equal  to  100  per  centum  of  the  sums  expended 
with  respect  to  costs  incurred  during  such  quarter  and  before  Oc- 
tober 1, 1983  (as  found  necessary  by  the  Secretary  for  the  proper 
and  efficient  administration  of  the  State  plan)  which  are  attrib- 
utable to  compensation  or  training  of  personnel  (of  the  State 
agency  or  any  other  public  agency)  responsible  for  inspecting 
public  or  private  institutions  (or  portions  thereof)  providing 
long-term  care  to  recipients  of  medical  assistance  to  determine' 
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whether  such  institutions  comply  with  health  or  safety  standards 
applicable  to  such  institutions  under  this  Act ;  plus 

******* 

(6)  subject  to  subsection  (b)  (3),  [an  amount  equal  to  90  per 
centum  of  the  sums  expended  during  each  quarter  beginning  on 
or  after  October  1,  1977,  and  ending  before  October  1,  1980,  with 
respect  to  costs  incurred] 

an  amount  equal  to — 

(A)  90  per  centum  of  the  sums  expended  during  such  a 
quarter  within  the  twelve-quarter  peHod  beginning  with  the 
first  quarter  in  which  a  payment  is  made  to  the  State  pur- 
suant to  this  paragraph,  and 

(B)  75  per  centum  of  the  sums  expended  during  each  suc- 
ceeding calendar  quarter. 

with  respect  to  cost  incurred  during  such  quarter  (as  found  neces- 
sary by  the  Secretary  for  the  elimination  of  fraud  in  the  provi- 
sion and  administration  of  medical  assistance  provided  under  the 
State  plan)  which  are  attributable  to  the  establishment  and  oper- 
ation of  (including  the  training  of  personnel  employed  by)  a 
State  medicaid  fraud  control  unit  (described  in  subsection  (q)) ; 
plus 

(7)  an  amount  equal  to  90  per  centum  of  the  sums  expended 
during  such  quarter  tvhich  are  attributable  to  the  performance  of 
a  second  or  third  opinion  as  to  necessity  and  appropriateness  of 
specified  elective  surgical  procedures  in  the  case  of  a  demonstra- 
tion project  described  in  section  1129 (/)  (1)  (B) ;  plus 

[(7)]  (8)  an  amount  equal  to  50  per  centum  of  the  remainder 
of  the  amounts  expended  such  quarter  as  found  necessary  by  the 
Secretary  for  the  proper  and  efficient  administration  of  the  State 
plan. 

(d)(1)  Prior  to  the  beginning  of  each  quarter,  the  Secretary  shall 
estimate  the  amount  to  which  a  State  will  be  entitled  under  subsections 
(a)  and  (b)  for  such  quarter,  such  estimates  to  be  based  on  (A)  a 
report,  filed  by  the  State  containing  its  estimate  of  the  total  sum  to  be 
expended  in  such  quarter  in  accordance  with  the  provisions  of  such 
subsections,  and  stating  the  amount  appropriated  or  made  available 
by  the  State  and  its  political  subdivisions  for  such  expenditures  in 
such  quarter,  and  if  such  amount  is  less  than  the  State's  proportionate 
share  of  the  total  sum  of  such  estimated  expenditures,  the  source  or 
sources  from  which  the  difference  is  expected  to  be  derived,  and  (B) 
such  other  investigation  as  the  Secretary  may  find  necessary. 

(2)  The  Secretary  shall  then  pay  to  the  State,  in  such  install- 
ments as  he  may  determine,  the  amounts  so  estimated,  reduced  or 
increased  to  the  extent  of  any  overpayment  or  underpayment  which 
the  Secretary  determines  was  made  under  this  section  to  such  State 
for  any  prior  quarter  and  with  respect  to  which  adjustment  has  not 
already  been  made  under  this  subsection.  Expenditures  for  which  pay- 
ments were  made  to  the  State  under  subsection  (a)  shall  be  treated  as 
an  overpayment  to  the  extent  that  the  State  or  local  agency  adminis- 
tering such  plan  has  been  reimbursed  for  such  expenditures  by  a  third 
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party  pursuant  to  the  provisions  of  its  plan  in  compliance  with  section 
1902(a) (25). 
(g)(1)  *  *  * 

sfc s|e  sfc  sfs  sjc  9f(  :  sfs 

(3)  (A)  No  reduction  in  the  Federal  medical  assistance  percentage 
of  a  State  otherwise  required  to  be  imposed  under  this  subsection  shall 
take  effect — 

(i)  if  such  reduction  is  due  to  the  State's  unsatisfactory  or 
invalid  showing  made  with  respect  to  a  calendar  quarter  begin- 
ning before  January  1, 1977 ; 

(ii)  before  January  1, 1978 ; 

(iii)  unless  a  notice  of  such  reduction  has  been  provided  to  the 
State  at  least  30  days  before  the  date  such  reduction  takes  effect ;  or 

(iv)  due  to  the  State's  unsatisfactory  or  invalid  showing  made 
with  respect  to  a  calendar  quarter  beginning  after  September  30, 
1977,  unless  notice  of  such  reduction  has  been  provided  to  the 
State  no  later  than  the  first  day  of  the  fourth  calendar  quarter 
following  the  calendar  quarter  with  respect  to  which  such  show- 
ing was  made. 

(B)  The  Secretary  shall  waive  application  of  any  reduction  in  the 
Federal  medical  assistance  percentage  of  a  State  otherwise  required 
to  be  imposed  under  paragraph  (1)  because  a  showing  by  the  State, 
made  under  such  paragraph  with  respect  to  a  calendar  quarter  end- 
ing after  January  1,  1977,  and  before  [October  1,  1977,])  January  i, 
1978,  is  determined  to  be  either  unsatisfactory  under  such  paragraph 
or  invalid  under  paragraph  (2),  if  the  Secretary  determines  that  the 
State's  showing  made  under  paragraph  (1)  with  respect  to  [the  cal- 
endar quarter  ending  on  December  31,  1977]  any  calendar  quarter 
ending  on  or  before  December  31,  1978,  is  satisfactory  under  such 
paragraph  and  is  valid  under  paragraph  (2) . 

*  *  *  *  *  *  * 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

( 1 )  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  fifth,  and  ninth  sentences  of  section  1842(b)  (3)  ;  or 

*  *  *  *  *  *  * 

[(]')  (1)  Notwithstanding  the  preceding  provisions  of  this  section, 
no  payment  shall  be  made  to  a  State  (except  as  provided  under  this 
subsection)  with  respect  to  expenditures  incurred  by  it  for  services 
provided  by  any  institution  during  any  period  that  an  order  for  sus- 
pension of  pavment  (as  authorized  by  this  subsection)  is  effective  with 
resbect  to  such  institution. 

(T(2)  The  Secretary  may  issue  a  suspension  of  payment  order  with 
respect  to  any  institution  if — 

[(A)  such  institution  (i)  does  not  (at  the  time  such  order  is 
issued)  have  in  effect  an  agreement  with  the  Secretary  which  is 
entered  into  pursuant  to  section  1866;  and  (ii)  did  (prior  to  the 
time  such  order  is  issued)  have  in  effect  such  an  agreement;  and 
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[(B)  (i)  The  Secretary  has  been  unable  to  collect  (or  make 
satisfactory  arrangement  for  the  collection  of)  amounts  due  on 
account  of  overpayments  made  to  such  institution  under  title 
XVIII;  or 

[(ii)  the  Secretary  has  been  unable  to  obtain  from  such  insti- 
tution the  data  and  information  necessary  to  enable  him  to  deter- 
mine the  amount  (if  any)  of  the  overpayments  made  to  such 
institution  under  title  XVIII. 

[(3)  Whenever  the  Secretary  issues  any  order  for  suspension  of 
payment  under  this  subsection  with  respect  to  any  institution,  he  shall 
submit  a  notice  of  such  order  to  the  single  State  agency  (referred  to  in 
section  1902(a)  (5) )  of  each  State  which  he  has  reason  to  believe  does 
or  may  utilize  the  services  of  such  institution  in  providing  medical 
assistance  under  a  plan  approved  under  this  title. 

[(4)  Any  order  for  suspension  of  payment  issued  with  respect  to 
any  institution  under  this  subsection  shall  become  effective,  in  the  case 
of  anv  State  plan  approved  under  this  title,  on  the  60th  day  after  the 
date  the  State  agency  (referred  to  in  section  1902(a)  (5) )  administer- 
ing or  supervising  the  administration  of  such  plan  receives  notice  of 
such  order  submitted  pursuant  to  paragraph  (3).  Any  such  order  shall 
cense  to  be  effective  at  such  time  as  the  Secretary  is  satisfied  that  the 
institution  is  participating  in  substantial  negotiations  which  seek  to 
remedy  the  conditions  which  gave  rise  to  his  order  of  suspension  of 
payments,  or  that  the  amounts  (referred  to  in  paragraph  (2) )  are  no 
longer  due  from  such  institution  or  that  a  satisfactory  arrangement 
lias  been  made  for  the  payment  by  such  institution  of  any  such 
amounts.  Upon  the  determination  of  the  Secretary  that  any  such  order 
with  respect  to  any  such  institution  shall  cease  to  be  effective,  he  shall 
forthwith  notify  each  State  agency  to  which  he  has  theretofore  sub- 
mitted notice  under  paragraph  (3)  with  respect  to  surh  institution. 

[(5)  Whenever  any  order  which  has  been  issued  bv  the  Secretary 
under  the  preceding  provisions  of  this  subsection  with  respect  to  an 
institution  ceases  to  be  effective,  any  payment  to  which  any  State 
would  (except  for  the  preceding  provisions  of  this  subsection)  have 
been  entitled  under  this  section  on  account  of  services  provided  by 
such  institution  shall  be  made  to  such  State  for  the  month  in  which 
such  order  censes  to  be  effective.] 

(j)  Notwithstanding  the  preceding  provisions  of  this  section,  the 
amount  determined  under  subsection  (a)  (1)  for  anv  State  for  any 
quarter  shall  be  adjusted  in  accordance  with  section  1913. 

(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital,  nursing  home,  or  other  institution,  organi- 
zation, or  agency  for  purposes  of  participation  under  the  State  plan, 
or  otherwise  to  approve  an  institution,  organization,  or  agency  for 
such  purposes,  if  any  person,  who  has  a  direct  or  indirect  ownership 
or  control  interest  of  5  percent  or  more  in  such  institution,  organiza- 
tion, or  agencv.  or  who  is  an  officer,  director,  agent,  or  managing 
employee  (as  defined  in  section  1126(b))  of  such  institution,  organi- 
zation, or  agency,  is  a  person  described  in  section  1126(a)  (whether 
or  not  such  institution,  organization,  or  agency  has  in  effect  nn  agree- 
ment entered  into  with  the  Secretary  pursuant  to  section  1866  [or  is 
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subject  to  a  suspension  of  payment  order  issued  under  subsection  (j)] 
of  this  section;  and,  notwithstanding  any  other  provision  of  this 
section,  the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organization, 
or  agency  did  not  fully  and  accurately  make  any  disclosure  required 
of  it  by  section  1126(a)  at  the  time  such  contract  or  agreement  was 
entered  into  or  such  approval  was  given. 

*  *  *  *  *  *  * 

DEFINITIONS 

Sec.  1905.  The  purposes  of  this  title — 

(a)  The  term  "medical  assistance"  means  payment  of  part  or  all 
of  the  costs  of  the  following  care  and  services  (if  provided  in  or  after 
the  third  month  before  the  month  in  which  the  recipient  makes  appli- 
cation for  assistance)  for  individuals,  and,  with  respect  to  physicians' 
or  dentists'  services,  at  the  option  of  the  State,  to  individuals  (other 
than  individuals  with  respect  to  whom  there  is  being  paid,  or  who  are 
eligible,  or  would  be  eligible  if  they  were  not  in  a  medical  institution, 
to  have  paid  with  respect  to  them  a  State  supplementary  payment  and 
are  eligible  for  medical  assistance  equal  in  amount,  duration,  and 
scope  to  the  medical  assistance  made  available  to  individuals  described 
in  section  1902(a)  (10)  (A) )  not  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI,  or  Part  A 
of  title  IV,  and  with  respect  to  whom  supplemental  security  income 
benefits  are  not  being  paid  under  title  XVI,  who  are 

(i)  under  the  age  of  21, 

(ii)  relatives  specified  in  section  406(b)  (1)  with  whom  a  child 
is  living  if  such  child,  except  for  section  406(a)  (2) « is  (or  would, 
if  needy,  be)  a  dependent  child  under  part  A  of  title  IV, 

(iii)  65  years  of  age  or  older, 

(iv)  blind,  with  respect  to  States  eligible  to  participate  in  the 
State  plan  program  established  under  title  XVI, 

(v)  18  years  of  age  or  older  and  permanently  and  totally 
disabled,  with  respect  to  States  eligible  to  participate  in  the  State 
plan  program  established  under  title  XVI, 

(vi)  persons  essential  (as  described  in  the  second  sentence  of 
this  subsection)  to  individuals  receiving  aid  or  assistance  under 
State  plans  approved  under  title  I,  X,  XIV,  or  XVI,  or 

(vii)  blind  or  disabled  as  defined  in  section  1614.  with  respect 
to  States  not  eligible  to  participate  in  the  State  plan  program 
established  under  title  XVI, 

but  whose  income  and  resources  are  insufficient  to  meet  all  of  such 
cost — 

(1)  inpatient  hospital  services  (other  than  services  in  an  institu- 
tion for  tuberculosis  or  mental  diseases)  ; 

sjc  #)jC  #5*  *jc 

(16)  effective  January  1,  1973,  inpatient  psychiatric  hospital 
services  for  individuals  under  age  21,  as  defined  in  subsection 
(h);Cand3  . 

(17)  services  furnished  bv  a  nurse-midwife  {as  defined  in  sub- 
section (m) )  which  he  is  legally  authorized  to  perform  under  State 
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law  (or  the  State  regulatory  mechanism  provided  by  State  law), 
whether  or  not  he  is  under  the  supervision  of,  or  associated  with, 
a  physician  or  other  health  care  provider;  and 

[(17)]  (18)  any  other  medical  care,  and  any  other  type  of  re- 
medial care  recognized  under  State  law,  specified  by  the  Secre- 
tary; 

except  as  otherwise  provided  in  paragraph  (16),  such  term  does  not 
include — ■ 

(A)  any  such  payments  with  respect  to  care  or  services  for 
any  individual  who  is  an  inmate  of  a  public  institution  (except 
as  a  patient  in  a  medical  institution) ,  or 

(B)  any  such  payments  with  respect  to  care  or  services  for  any 
individual  who  has  not  attained  65  years  of  age  and  who  is  a 
patient  in  an  institution  for  tuberculosis  or  mental  diseases. 

For  purposes  of  clause  (vi)  of  the  preceding  sentence,  a  person  shall 
be  considered  essential  to  another  individual  if  such  person  is  the 
spouse  of  and  is  living  with  such  individual,  the  needs  of  such  person 
are  taken  into  account  in  determining  the  amount  of  aid  or  assistance 
furnished  to  such  individual  (under  a  State  plan  approved  under  title 
I,  X,  XIV,  or  XVI),  and  such  person  is  determined,  under  such  a 
State  plan,  to  be  essential  to  the  well  being  of  such  individual. 

(b)  The  term  "Federal  medical  assistance  percentage"  for  any  State 
shall  be  100  per  centum  less  the  State  percentage ;  and  the  State  per- 
centage shall  be  that  percentage  which  bears  the  same  ratio  to  45  per 
centum  as  the  square  of  the  per  capita  income  of  such  State  bears  to 
the  square  of  the  per  capita  income  of  the  continental  United  States 
(including  Alaska)  and  Hawaii;  except  that  [(1)]  the  Federal  med- 
ical assistance  percentage  shall  in  no  case  be  less  than  50  per  centum 
or  more  than  83  per  centum  [,  and  (2)  the  Federal  medical  assistance 
percentage  for  Puerto  Rico,  the  Virgin  Islands,  and  Guam  shall  be 
50  per  centum].  The  Federal  medical  assistance  percentage  for  any 
State  shall  be  determined  and  promulgated  in  accordance  with  the 
provisions  of  subparagraph  (B)  of  section  1110(a)  (8).  Notwithstand- 
ing the  first  sentence  of  this  section,  the  Federal  medical  assistance 
percentage  shall  be  100  per  centum  with  respect  to  amounts  expended 
as  medical  assistance  for  services  which  are  received  through  an  Indian 
Health  Service  facility  whether  operated  by  the  Indian  Health  Serv- 
ice or  by  an  Indian  tribe  or  tribal  organization  (as  defined  in  section  4 
of  the  Indian  Health  Care  Improvement  Act). 

(m)  The  term  "nurse-midwife"  means  a  registered  nurse  who  has 
successfully  completed  a  program  of  study  and  clinical  experience 
meeting  guidelines  prescribed  bv  the  Secretary,  or  has  been  certified 
by  an  organization  recognized  by  the  Secretary,  and  performs  serv- 
ices in  the  area  of  management  of  the  care  of  mothers  and  babies 
(throughout  the  maternity  cycle)  ivhich  he  is  legally  authorized  to 
perform  in  the  State  in  which  he  performs  such  services. 

*!•  Sf*  S§C  ^  5$C  5^  *f» 

PENALTIES 


Sec.  1909.  (a)  *  *  * 
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(b)  (1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  goods, 
facility,  service,  or  item  for  which  payment  may  be  made  in  whole 
or  in  part  under  this  title, 

shall  be  guilt  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remunera- 
tion (including  any  kickback,  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  goods,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

******* 

CERTIFICATION  AND  APPROVAL  OF  SKILLED  NURSING  FACILITIES  AND  OF 
RURAL  HEALTH  CLINICS 

Sec.  1910.  (a)  *  *  * 
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(c)(1)  The  Secretary  may  cancel  approval  of  any  skilled  nursing 
or  intermediate  care  facility  at  any  time  if  he  finds  on  the  basis  of 
a  determination  made  by  him  as  provided  in  section  1902(a)  (S3)  (B) 
that  a  facility  fails  to  meet  the  requirements  contained  in  section 
1902(a)  (28)  or  section  l\905(c),  or  if  he  finds  grounds  for  termina- 
tion of  his  agreement  with  the  facility  pursuant  to  section  1866(b). 
In  that  event  the  Secretary  shall  notify  the,  State  agency  and  the 
skilled  nursing  facility  or  intermediate  care  facility  thai  approval 
of  eligibility  of  the  facility  to  participate  in  the  programs  established 
by  this  title  and  title  XVIII  shall  be  terminated  at  a  time  specified 
by  the  Secretary.  The  approval  of  eligibility  of  any  such  facility  to 
participate  in  such  programs  may  not  be  reinstated  unless  the  Sec- 
retary finds  that  the  reason  for  termination  has  been  removed  and 
there  is  reasonahle  assurance  that  it  will  not  recur . 

(2)  Any  skilled  nursing  facility  or  intermediate  care  facility  which 
is  dissatisfied  with  a  determination  by  the  Secretary  that  it  no  longer 
qualifies  as  a  skilled  nursing  facility  or  intermediate  care  facility  for 
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purposes  of  this  title,  shall  be  entitled  to  a  hearing  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205(b)  and  to  judicial  re- 
view of  the  Secretary^  final  decision  after  such  hearing  as  is  provided 
in  section  205(g).  Any  agreement  between  such  facility  and  the  State 
agency  shall  remain  in  effect  until  the  period  for  filing  a  request  for 
a  hearing  has  expired  or,  if  a  request  has  been  fled,  until  a  decision 
has  been  made  by  the  Secretary ;  except  that  the  agreement  shall  not 
be  extended  if  the  Secretary  makes  a  written  determination,  speci- 
fying the  reasons  therefor,  that  the  continuation  of  provider  status 
constitutes  an  immediate  and  serious  threat  to  the  health  and  safety 
of  patients,  and  the  Secretary  certifies  that  the  facility  has  been  no- 
tified of  its  deficiencies  and  has  failed  to  correct  them. 

*  *  *  *  *  *  * 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  FOR  CERTAIN  MEDICARE 

PROVIDERS 

Sec.  1913.  (a)  The  Secretary  may  adjust,  in  accordance  with  this 
section,  the  Federal  matching  payment  to  a  State  with  respect  to  ex- 
penditures for  medical  assistance  for  care  or  services  furnished  in  any 
quarter  by — 

(1)  an  institution  (A)  which  has  or  previously  had  in  effect 
an  agreement  with  the  Secretary  under  section  1866;  and  (B)  (i) 
from  which  the  Secretary  has  been  unable  to  recover  overpay- 
ments made  under  title  XVIII,  or  (ii)  from  which  the  Secre- 
tary has  been  unable  to  collect  the  information  necessary  to 
enable  him  to  determine  the  amount  (ii  any)  of  the  overpayments 
made  to  such  institution  under  title  XVIII ;  and 

(2)  any  person  (A)  who  (i)  has  previously  accepted  payment 
on  the  basis  of  an  assignment  under  section  18!$(b)  (3)  (B)  (ii), 
and  (ii)  during  the  annual  period  immediately  preceding  such 
quarter  submitted  no  claims  for  payment  under  title  XVIII,  or 
submitted  claims  for  payment  under  title  XVIII  which  aggre- 
gated less  than  the  amount  of  overpayments  made  to  him,  and 
(B)  (i)  from  whom  the  Secretary  has  been  unable  to  recover  over- 
payments received  in  violation  of  the  terms  of  such  assignment, 
or  (ii)  from  whom  the  Secretary  has  been  unable  to  collect  the 
information  necessary  to  enable  him  to  determine  the  amount  (if 
any)  of  the  overpayments  made  to  such  person  under  title  XVIII. 

(b)  The  Secretary  may  (subject  to  the  remaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  quarter  by 
an  amount  equal  to  the  lesser  of  the  Federal  matching  share  of  pay- 
ments to  any  institution  or  person  specified  in  subsection  (a),  or  the 
total  overpayments  to  such  institution  or  person  under  title  XVIII, 
and  may  require  the  State  to  reduce  its  payment  to  such  institution  or 
person  by  such  amount. 

(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment 
to  a  State,  nor  require  any  adjustment  in  the  payment  to  an  institu- 
tion or  person.,  pursuant  to  subsection  (b)  until  after  he  has  provided 
adequate  notice  (which  shall  be  not  less  than  60  days)  to  the  State 
agency  and  the  institution  or  person. 

(d)  The  Secretary  shall  by  reoulation  provide  nrocedures  for  im- 
plementation of  this  section,  which  procedures  shall  (1)  determine 
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the  amount  of  the  Federal  payment  to  ivhich  the  institution  or  per- 
son would  otherwise  he  entitled  under  this  section  which  shall  he 
treated  as  a  setoff  against  overpayments  under  title  XVIII,  and  (2) 
assure  the  restoration  to  the  institution  or  person  of  amounts  with- 
held under  this  section  which  are  ultimately  determined  to  he  in  ex- 
cess of  overpayments  under  title  XVIII  and  to  which  the  institution 
or  person  would  otherwise  he  entitled  under  this  title. 

(e)  The  Secretary  shall  restore  to  the  trust  funds  established  under 
sections  1817  and  181^1,  as  appropriate,  amounts  recovered  under  this 
section  as  setoffs  against  overpayments  under  title  XVIII. 

(/)  Notwithstanding  any  other  provision  of  this  title,  an  institution 
or  person  shall  not  he  entitled  to  recover  from  any  State  any  amount 
in  payment  for  medical  care  and  services  under  this  title  which  is 
withheld  hy  the  State  agency  pursuant  to  an  order  hy  the  Secretary 
under  sub  section  (h). 

HOSPITAL  PROVIDERS  OF  SKILLED  NURSING  AND  INTERMEDIATE  CARE 

SERVICES 

Sec.  1914-  (#)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  he  made,  in  accordance  tvith  this  section,  under  a  State 
plan  approved  under  this  title  for  skilled  nursing  facility  services  and 
intermediate  care  facility  services  furnished  hy  a  hospital  which  has 
In  effect  an  agreement  under  section  1883. 

(h)  (1)  Payment  to  any  such  hospital,  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished,  shall  he  at  a  rate  equal 
to  the  average  rate  per  patient-day  paid  for  routine  services  during 
the  previous  calendar  year  under  this  title  to  skilled  nursing  and  inter- 
mediate care  facilities  located  in  the  State  in  which  the  hospital  is 
located.  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

(2)  With  resepct  to  any  period  for  which  a  hospital  has  an  agree- 
ment under  section  1883  in  order  to  allocate  routine  costs  between 
hospital  and  long-term  care  services,  the  total  reimbursement  for 
routine  services  received  from  all  classes  of  long-term  care  patients 
(including  title  XVIII,  title  XIX.  and  private  pay  patients')  shall 
be  subtracted  from  the  hospital  total  routine  costs  before  calculations 
are  made  to  determine  title  XIX  reimbursement  for  routine  hospital 
services. 

(c)  The  State  plan  may  provide  an  alternative  method  for  deter- 
minina  the  amount  of  payment  for  long-term  care  services  furnished 
in  a  distinct  part  of  a  hospital  {inhere  the  conditions  described  in 
section  1883(g)  are  met)  that  is  the  same  as  the  method  vrescribed  in 
subsection  (b)  of  this  section  for  determining  the  amount  of  payment 
for  such  services  furnished  by  a  hospital  that  uses  beds  interchangeable 
for  either  acute  or  long-term  care. 

******* 

Section  3  of  Public  Law  95-210 

AN  ACT  to  amend  titles  XVIII  and  XIX  of  the  Sooioi  Spcuritv  Act  to  provide 
payment  for  rural  health  clinic  services,  and  for  other  purposes 
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Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

******* 

DEMONSTRATION  PROJECTS  FOR  PHYSICIAN-DIRECTED  CLINICS  IN  URBAN 
MEDICALLY  UNDERSERVED  AREAS 

Sec.  3.  (a)  *  *  * 
******* 

(e)  As  used  in  this  section,  the  terms  "physician  assistant"  and 
"nurse  practitioner"  have  the  meanings  given  such  terms  in  section 
1861[(aa)  (3)J(6&)  of  the  Social  Security  Act. 

******* 


Section  249B  of  the  Social  Security  Amendments  of  1972 

PAYMENTS  TO  STATES  UNDER  MEDICAID  FOR  COMPENSATION  OF  INSPEC- 
TORS RESPONSIBLE  FOR  MAINTAINING  COMPLIANCE  WITH  FEDERAL 
STANDARDS 

Sec.  249B.  Section  1903(a)  of  the  Social  Security  Act,  as  amended 
by  sections  207(a)(2)  and  235(a)  of  this  Act,  is  further  amended, 
effective  for  the  period  beginning  October  1,  1972,  [and  ending  Sep- 
tember 30,  1980J  by  redesignating  paragraph  (4)  as  paragraph  (5), 
and  by  inserting  after  paragraph  (3)  the  following  new  paragraph: 
"(4)  an  amount  equal  to  100  per  centum  of  the  sums  expended 
during  such  quarter  (as  found  necessary  by  the  Secretary  for  the 
proper  and  efficient  administration  of  the  State  plan)  which  are 
attributable  to  compensation  or  training  of  personnel  (of  the  State 
agency  or  any  other  public  agency)  responsible  for  inspecting 
public  or  private  institutions  (or  portions  thereof)  providing 
long-term  care  to  recipients  of  medical  assistance  to  determine 
whether  such  institutions  comply  with  health  or  safety  standards 
applicable  to  such  institutions  under  this  Act ;  plus". 

IV.  Changes  in  the  Railroad  Retirement  System 

A.  General  Discussion 

The  changes  in  the  railroad  retirement  system  recommended  by  this 
Committee  were  necessitated  by  the  first  Budget  Resolution,  which  in- 
cluded reconciliation  instructions.  The  Budget  Committee  instruc- 
tions to  this  Committee  assumed  fiscal  year  1981  outlay  savings  from 
railroad  retirement  of  $70.2  million  (rounded  up  to  $100  million  in  the 
budget  resolution).  The  Budget  Committee's  instructions  to  the  Ways 
and  Means  Committee  assumed  new  revenues  of  $276  million  from  rail- 
road retirement  payroll  taxes  (rounded  up  to  $300  million  in  the 
Budget  Resolution).  However,  the  Ways  and  Means  Committee  chose 
other  sources  of  new  revenue  to  meet  its  reconciliation  instructions. 

This  Committee  attempted  to  consider  a  variety  of  options  before 
reluctantly  recommending  changes  in  the  railroad  retirement  system. 
The  reconciliation  instructions  to  this  Committee  specifically  required 
reductions  to  be  made  in  entitlement  programs.  Although  the  Budget 
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Committee  staff  indicated  that  it  was  not  dictating  which  program 
should  be  cut,  it  failed  to  give  this  Committee  any  guidelines  as  to 
how  program  changes  in  other  areas  would  comply  with  its  target 
figures.  Since  the  only  entitlement  program  under  this  Committee's 
jurisdiction  in  the  transportation  area  is  railroad  retirement,  to  all 
intents  and  purposes  the  Budget  Committee  dictated  reductions  in 
railroad  retirement. 

The  Committee's  efforts  were  further  complicated  when  it  was 
discovered  that  certain  cost  assumptions  made  by  the  Budget  Com- 
mittee were  incorrect.  The  Budget  Committee  assumed  a  savings  of 
$70.2  million  through  implementation  of  certain  Railroad  Retirement 
amendments  proposed  by  the  Administration.  The  estimated  savings 
of  $70.2  million  was  based  on  the  assumption  of  implementation  of  the 
changes  in  fiscal  year  1980.  Savings  in  fiscal  year  1981  would  then  have 
included  savings  from  new  1980  beneficiaries  along  with  savings  from 
new  1981  beneficiaries.  In  fact,  implementation  in  fiscal  year  1981,  as 
assumed  by  the  Budget  Committee  and  recommended  in  this  report 
by  this  Committee,  would  result  in  savings  from  new  1981  beneficiaries 
only.  As  a  result,  the  correct  savings  estimate  for  the  changes  assumed 
by  the  Budget  Committee  is  $35.8  million,  rather  than  $70.2  million. 

This  Committee  was  concerned  that  any  savings  be  achieved  in 
an  equitable  manner.  It  had  expected  the  Ways  and  Means  Committee 
to  raise  additional  revenue  for  the  railroad  retirement  system  while 
this  Committee  achieved  cost  savings  through  benefit  modifications; 
however,  the  Ways  and  Means  Committee  failed  to  deal  with  the 
revenue  aspect  of  railroad  retirement.  Thus,  this  Committee  was  faced 
with  implementing  benefit  modifications  without  corresponding  reve- 
nue increases,  an  intolerable  inequitable  situation.  The  Committee 
could  not  in  good  conscience  have  adopted  such  an  approach.  It  de- 
cided, accordingly,  that  any  reductions  in  benefits  had  to  be  matched 
by  increases  in  revenues.  The  Committee's  recommendation  saves  $27.4 
million  and  raises  $27.5  million  in  new  revenues — an  equitable  and 
balanced  approach. 

Finally,  the  Committee  was  concerned  that  its  action  not  disrupt  on- 
going negotiations  between  railroad  labor  and  management  to  develop 
a  long-term  solution  to  the  Railroad  Retirement  Fund's  financial  prob- 
lems. The  Committee  notes  that  the  fund  is  currently  running  at  about 
a  4  percent  deficit  and  is  in  danger  of  running  out  of  money  in  2  or  3 
years,  if  corrective  action  is  not  taken. 

The  Committee  also  felt  the  reconciliation  process,  with  its  tight 
timetable  and  lack  of  formal  coordination  between  Committees  with 
common  interest  in  particular  programs,  was  an  inadequate  mecha- 
nism for  working  out  long  range  solutions  to  complex  problems.  As  a 
result  of  these  concerns  and  a  desire  to  mitigate  any  potential  hardship 
to  individuals,  the  Committee  decided  to  recommend  that  its  proposed 
changes  be  effective  solely  for  fiscal  year  1981.  To  emphasize  its  con- 
cern that  a  long-range  solution  is  still  vitally  needed,  the  Committee 
has  included  in  its  recommendations  a  directive  that  railroad  labor 
and  management  present  to  this  Committee,  and  its  counterpart  in  the 
Senate,  a  joint  proposal  to  ensure  the  long-range  actuarial  soundness 
of  the  railroad  retirement  system.  This  proposal  is  to  be  submitted  by 
December  31,  1980.  The  Committee  fully  expects  to  consider  this  pro- 
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posal,  and  other  suggestions  for  improving  the  railroad  retirement  sys- 
tem, early  in  the  next  Congress. 

The  actual  changes  in  benefits  recommended  by  this  Committee  are 
derived  from  proposal  advanced  by  the  Administration.  The  Commit- 
tee decided  to  recommend  seven  of  the  eleven  proposed  benefit  changes 
proposed  by  the  Administration .  Several  of  the  Committee  recommen- 
dations are  designed  merely  to  conform  railroad  retirement  practice  to 
social  security  practice.  The  Committee  does  not  believe  these  proposals 
will  cause  undue  hardship. 

The  Committee  was  concerned  that  existing  recipients  of  railroad 
retirement  benefits — who  have  adjusted  their  standard  of  living  to  the 
level  of  benefits  they  have  received — not  be  adversely  affected.  Ac- 
cordingly, these  proposals  would  only  affect  those  whose  annuities 
first  begin  to  accrue  in  fiscal  year  198i.  The  Committee  does  not  feel 
this  is  discriminatory  to  these  future  recipients,  as  those  whose  an- 
nuities have  not  yet  begun  to  accrue  have  not  as  yet  adjusted  their 
standard  of  living:  to  a  particular  level  of  benefits.  This  difference  in 
treatment  of  new  beneficiaries  during  fiscal  year  1981  should  not  create 
any  undue  hardship  and  can  be  justified  by  the  need,  as  expressed  in 
the  First  Budget  Resolution,  to  balance  the  budget  and  combat  in- 
flation. In  addition,  the  proposed  benefit  modifications,  while  not  con- 
stituting" a  long-term  solution  to  the  fiscal  problems  of  railroad  retire- 
ment, will  have  a  positive  short-term  impact  on  the  actuarial  deficit 
of  the  railroad  retirement  system,  thus  helning  to  ensure  the  con- 
tinued availability  of  benefits  to  all  new  eligibles. 

B.  Cost  Estimate 

The  Committee  estimates  that  its  recommendations  will  result  in  sav- 
ings to  the  Federal  Government  of  $54.9  million  in  fiscal  1981  as 
follows : 


Current  savings 


Savings  assumed 
by  Budget 
Committee 


Outlay  reductions  in  fiscal  year  1981  through  benefit  modifications: 

Sec.  351  __    _  

Sec.  352    

Sec.  353   

Sec.  351     

Sec.  355   

Sec.  356    

Sec.  357   

Total   


0.1 
.3 
.7 
1.1 
1.7 
5.2 
18.3 


0.3 
1.5 
1.4 
4.0 
3.6 
14.0 
18.3 


27.4 


43.1 


Total 

27.5 


New  revenue  in  fiscal  year  1981  through  payroll  tax  increase:  Sec.  359. 


The  Committee  notes  that,  using  the  original  costing  assumptions 
of  the  Budget  Committee,  its  railroad  retirement  recommendations 
would  result  in  net  savings  to  the  Federal  government  of  $70.6  mil- 
lion— $400,000  more  than  expected  of  this  Committee  from  railroad 
retirement.  The  Committee  believes  its  railroad  retirement  recommen- 
dations fully  comply,  in  good  faith,  with  the  expectations  of  the 
Budget  Committee  and  the  Budget  Resolution. 
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C.  Report  From  the  Congressional  Budget  Office 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C.,  July  2, 1980. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congresssional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared 
the  attached  cost  estimate  for  the  Budget  Reconciliation  Recommenda- 
tions of  the  House  Committee  on  Interstate  and  Foreign  Commerce  : 
Railroad  Retirement  Proposals. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  title :  Budget  Reconciliation  Recommendations  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce:  Railroad  Retire- 
ment Proposals. 

2.  Bill  status:  As  transmitted  by  the  House  Committee  on  Inter- 
state and  Foreign  Commerce  to  the  House  Committee  on  the  Budget, 
July  2, 1980. 

3.  Bill  purpose :  To  bring  the  expenditures  authorized  for  the  Rail- 
road Retirement  program  by  the  House  Interstate  and  Foreign  Com- 
merce within  the  target  for  the  Committee  established  by  the  First 
Concurrent  Resolution  on  the  Budget  for  fiscal  year  1981. 

4.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983        1984  1985 


Required  budget  authority  : 


Sec.  359   27. 5 

Estimated  total  outlays: 

Sec.  351   -.1 

Sec.  352   -.3 

Sec.  353    -.7 

Sec.  354   -1. 1 

Sec.  355   -1. 7 

Sec.  356    -5.2 

Sec.  357   -15.2 


Total   -24. 3 


5.  Basis  of  estimate :  This  Committee  recommendation  would  amend 
the  Railroad  Retirement  Act  of  1974  for  fiscal  year  1981  only.  Spe- 
cifically, only  beneficiaries  whose  annuities  begin  to  accrue  in  fiscal  year 
1981  would  be  affected.  Beneficiaries  whose  annuities  begin  to  accrue 
either  before  or  after  fiscal  year  1981  would  be  computed  under  current 
law  provisions  of  the  Railroad  Retirement  Act  of  1974.  The  Commit- 
tee's recommendations  for  fiscal  year  1981  will  reduce  outlays  $24.4 
million  and  will  increase  budget  authority  $27.5  million. 
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Section  351 :  Change  in  Definition  of  Years  of  Service 

Section  351  of  this  recommendation  would  amend  current  law  by  pro- 
viding that  a  railroad  retiree  would  receive  credit  for  his/her  actual 
months  of  service  in  the  railroad  industry.  This  eliminates  the  current 
upward  rounding  benefit  practice  that  results  when  an  employee  re- 
flecting excess  service  of  six  months  to  one  year  receives  retirement 
benefits  based  upon  an  additional  full  year's  service.  The  Railroad  Re- 
tirement Board  has  estimated  that  this  provision  would  save  $0.1  mil- 
lion in  outlays  for  fiscal  year  1981. 

Section  352:  Change  in  Reduction  of  Spouse 's  Annuity 

Section  352  of  this  recommendation  applies  to  the  computation  of 
benefits  for  spouses  who  elect  to  receive  reduced  benefits  at  age  62. 
It  increases  the  actuarial  reduction  from  1/180  to  1/144  for  each  month 
that  a  spouse  is  under  65.  The  Railroad  Retirement  Board  has  esti- 
mated this  provision  would  save  $0.3  million  for  fiscal  year  1981. 

Section  353:  Change  in  Deeming  Requirement 

Section  353  of  this  recommendation  directs  the  Railroad  Retirement 
Board  to  deem  any  individual,  who  has  attained  age  60  or  61  with  30 
years  of  railroad  service,  to  be  62  when  computing  retirement  benefits. 
This  section  also  directs  the  Railroad  Retirement  Board  to  deem  any 
individual,  who  is  between  the  ages  62  and  65  with  30  years  of  railroad 
service,  to  be  his  actual  age  when  computing  retirement  benefits.  This 
amends  current  law  which  provides  that  railroad  retirees  with  30  years 
of  service,  but  who  have  not  reached  age  65,  receive  full  retirement 
benefits  without  any  actuarial  reduction  for  early  retirement.  The 
Railroad  Retirement  Board  has  estimated  that  this  provision  would 
save  $0.7  million  for  fiscal  year  1981. 

Section  35  Jf :  Change  in  Method  of  Computing  Effects  of  Annuity 
Increases  on  Certain  Deductions 
Section  354  of  this  recommendation  applies  the  current  social  secu- 
rity rules  for  calculating  post-retirement  cost-of-living  increases  for 
early  retirees.  Specifically,  an  early  retiree  whose  benefit  has  been  re- 
duced by  one-fifth  will  have  his  post-retirement  cost-of-living  increases 
similarly  reduced  one-fifth,  rather  than  by  a  greater  amount  as  cur- 
rently provided  by  the  Railroad  Retirement  Act.  The  Railroad  Retire- 
merit  Board  has  estimated  that  this  provision  would  save  $1.1  million 
for  fiscal  year  1981. 

Section  355:  Change  in  Computation  of  Social  Security  Deduction 

Section  355(a)  of  the  recommendation  provides  that  a  uniform  ac- 
tuarial reduction  be  applied  to  the  calculation  of  both  benefits  in  the 
case  of  an  early  retiree  entitled  both  to  a  social  security  benefit  based 
on  railroad  compensation  and  to  a  social  security  benefit  based  solely 
on  social  security  covered  wages. 

Section  355(b)  specifies  that  any  actuarial  reduction  of  a  spouse's 
annuity  based  on  entitlement  to  a  wife's  or  husband's  social  security 
benefit  shall  subscribe  to  the  actuarial  reduction  applicable  to  a 
spouse's  annuity  as  prescribed  in  the  Railroad  Retirement  Act.  The 
Railroad  Retirement  Board  has  estimated  that  this  set  of  provisions 
would  save  $1.7  million  for  fiscal  year  1981. 
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Section  356:  Change  in  Computation  of  Spouse's  Annuities 

Section  356  of  this  recommendation  establishes  the  maximum  spouse 
benefit  at  110  percent  of  the  spouse's  benefit  payable  to  an  employee 
who  had  earned  the  maximum  creditable  earnings  for  each  year  until 
he/she  reached  age  65.  This  section  amends  current  law  which  estab- 
lishes the  spouse  maximum  at  110  per  centum  of  the  most  extreme 
amount  payable  to  a  qualified  spouse  receiving  benefits  under  the  So- 
cial Security  Act.  The  Railroad  Retirement  Board  has  estimated  that 
this  provision  would  save  $5.2  million  for  fiscal  year  1981. 

Section  357 :  Change  in  Beginning  Date  for  Disability  Annuities 

Section  357  of  this  recommendation  provides  that  an  individual 
receive  disability  benefits  beginning  the  sixth  month  after  the  occur- 
rence of  the  disabling  event.  Presently,  disability  benefits  begin  to 
accrue  immediately  after  the  disabling  event.  Based  on  information 
from  the  Railroad  Retirement  Board,  CBO  estimates  that  the  average 
monthly  number  of  beneficiaries  coming  onto  the  program  will  be 
492.  For  those  who  would  have  come  into  the  program  during  the 
months  of  October  1980  through  May  1981,  there  will  be  a  five  month 
savings  in  fiscal  year  1981.  Savings=5  months  of  savings  X  492  recipi- 
ents X  8  months  of  beneficiaries  X  $620  average  payment  per  month = 
$12.2  million. 

For  those  who  would  have  come  on  the  program  in  June  1981,  there 
is  a  4  month  savinrrs  in  fiscal  1981.  Savin<rs  =  4  months  of  savings  X  492 
recipients  X  $620  average  payment  per  month =$1.2  million. 

The  computation  formula  would  be  similar  for  July-September, 
decreasing  the  number  of  months  of  savings  by  one  each  month.  Total 
savings  in  outlays  for  fiscal  year  1981  are  thus  $15.2  million. 

Section  359 :  Increase  in  Railroad  Retirement  Tax  on  Employers 

Section  359  of  this  recommendation  increases,  for  fiscal  year  1981 
only,  from  9.5  percent  to  9.75  percent,  the  two  tier  payroll  tax  paid 
entirely  by  employers.  The  Railroad  Retirement  Board  has  estimated 
that  this  provision  would  raise  revenues  (budget  authority)  by  $27.5 
million  for  fiscal  year  1981. 

6.  Estimate  comparison :  None. 

7.  Previous  CBO  estimate :  None. 

8.  Estimate  prepared  by:  Renee  Masi  and  Al  Peden  (225-7766). 

9.  Estimate  approved  by : 

Charles  Sea^rove 
(For  James  L.  Blum, 
Assistant  Director 
for  Budget  Analysis) . 

D.  Section-by-Section  Analysis 

SUBTITLE  B  SAVINGS  UNDER  RAILROAD  RETIREMENT 

Section  351 — Change  in  Definition  of  Years  of  Service 

Section  351  of  the  recommendation  would  amend  section  1  of  the 
Railroad  Retirement  Act  to  provide  that  an  employee  would  receive 
credit  for  his  or  her  actual  months  of  service  in  the  railroad  industry. 

At  present,  an  employee  receives  credit  for  the  actual  number  of 
months  of  service  only  if  the  number  of  months  in  excess  of  the  num- 
ber of  full  years  of  service  (i.e.,  the  remainder  after  the  largest  mul- 
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tiple  of  12)  is  less  than  six.  If  the  employee  has  an  additional  six 
months  or  more  of  service,  the  employee  receives  credit  for  another 
full  year  of  service. 

The  present  upward  rounding  of  years  of  service  credit  can  pro- 
duce strikingly  inequitable  results.  For  example,  in  the  case  of  two 
employees,  one  with  245  months  of  service  and  the  other  with  246 
months  of  service,  the  first  employee  receives  credit  for  20%2  years  of 
service,  while  the  service  credit  of  the  second  employee  is  21  years, 
which  is  rounded  up  from  20y2  years.  In  other  words,  the  second  em- 
ployee, who  worked  only  one  more  month  than  the  first  employee,  re- 
ceives credit  for  seven  more  months  of  service — a  windfall  credit  of 
six  months. 

Section  351  of  the  recommendation  would  eliminate  these  inequities. 
Section  353 — Change  in  Deeming  Requirement 

Section  353  of  the  recommendation  would  amend  section  3(a)(2)  of 
the  Act  so  that  an  individual  entitled  to  an  annuity  under  section  2 
(a)  (1)  (ii)  of  the  Act  (i.e.,  having  attained  age  60  or  61  with  30  years 
of  railroad  service)  would  be  deemed  to  be  age  62.  Other  railroad 
workers  who  apply  for  benefits  under  section  2(a)(l)(ii)  would  have 
their  benefits  computed  on  the  basis  of  their  actual  age. 

Under  the  Railroad  Retirement  Act,  employees  with  30  or  more 
years  of  railroad  service  receive  full  retirement  benefits  without  any 
actuarial  reduction  for  early  retirement.  However,  workers  under 
social  security  are  eligible  for  full  retirement  benefits  only  on  attain- 
ing age  65.  and  for  actuarially  reduced  early  retirement  benefits  only 
if  they  are  between  62  and  65. 

Deeming  provides  railroad  retirement  with  a  basis  for  calculating 
social  securitv  eq^ivaVnt  benefits  for  60  through  64  vears  old  rail- 
road emplovees  with  30  or  more  years  of  railroad  service. 

Anv  as:e  between  62  and  65  would  provide  railroad  retirement  with 
a  basis  for  calculating  social  securitv  equivalent  benefits  for  30  year 
railroad  employees.  However,  use  of  62  or,  tl^e  actual  age,  if  62  through 
64,  rather  than  65  as  the  "deeming"  a<re  would  eliminate  an  unintendpd 
advantage  in  cases  involving  60-65  year  old  railroad  emplovees  with 
30  or  more  years  of  railroad  service.  This  inappropriate  advantage 
occurs  because  an  individual's  career.  20  years  or  longer  work-history, 
is  artificially  shortened  in  computing  benefits. 

Social  security  benefits  for  employees  born  before  1930  are  based  on 
the  number  of  years  between  1950  and  the  year  an  employee  attained 
age  62.  The  five  years  of  lowest  earnings  are  dropped,  and  an  indi- 
vidual's social  security  benefit  is  based  on  his  or  her  average  monthly 
wage  in  the  remaining  years.  Years  either  before  1951  or  after  the 
year  in  which  an  individual  attains  age  61  would  be  automaticallv  sub- 
stituted for  any  year  or  years  of  lower  earnings.  The  substitution  of 
"replacement  years"  increases  the  calculated  average  monthly  wage. 

For  example,  if  a  60  year  old  individual  with  30  vears  of  railroad 
service  retires  February  1, 1979  and  is  "deemed"  65  for  computational 
purposes,  the  benefit  is  computed  as  if  age  62  were  attained  three  years 
earlier,  on  February  1. 1976.  The  computation  vears  are  the  years  from 
1951  through  1975.  the  year  before  the  year  the  individual  is  deemed 
to  have  "attained"  age  62.  However,  the  railroad  employee  is  almost 
certain  to  have  earnings  for  1976,  1977,  and  1978 — the  years  in  which 
he  or  she  were  aged  57, 58,  and  59. 
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In  calculating  social  security  benefits,  the  five  lowest  computation 
years  are  dropped.  Then,  the  earnings  in  the  last  three  years  (1976, 
1977,  and  1978)  are  substituted  for  years  of  lower  earnings.  The  aver- 
age monthly  wage  and  resulting  benefit  are  higher  than  they  would 
be  if  the  last  three  years  of  earnings  were  merely  averaged  in  with  the 
other  years  without  further  substitution  of  additional  replacement 
years. 

By  deeming  the  same  individual  to  be  62  rather  than  65,  his  or  her 
computation  years  would  run  from  1951  through  1978  (the  year  before 
age  62  was  attained).  The  five  years  of  lowest  earnings  would  be 
dropped,  but  the  individual  would  not  further  substitute  additional 
replacement  years  of  higher  earnings.  The  last  three  years  of  earnings 
would  be  normal  years,  and  they  would  no  longer  artificially  raise  the 
average  monthly  wage. 

Section  354- — Change  in  Method  of  Computing  Effects  of  Annuity 
Increases  on  Certain  Deductions 
Section  354  of  the  recommendation  would  amend  section  3(1)  of 
the  Act  to  apply  the  social  security  rules  in  calculating  post-retire- 
ment cost-of-living  increases  for  an  early  retiree  whose  benefit  was 
reduced. 

Under  the  current  provisions  of  the  Social  Security  Act,  a  cost-of- 
living  increase  for  an  early  retiree  whose  benefit  was  reduced  by,  for 
example,  one-fifth,  is  similarly  reduced  by  one-fifth,  thereby  keeping 
the  reduction  factor  fixed.  Under  the  comparable  Railroad  Retirement 
Act  provisions,  patterned  after  the  Social  Security  Act  Amendments 
of  1972,  post-retirement  cost-of-living  increases  are  reduced  by  a 
smaller  factor  than  applied  to  the  initial  benefit  amount.  (The  Con- 
gress corrected  this  anomaly  in  the  Social  Security  Financing  Amend- 
ments of  1977.) 

Section  354  would  amend  the  Railroad  Retirement  Act  so  that  the 
reduction  factor  applied  to  future  increases  would  be  consistent  with 
current  social  security  practice  and  would  remain  fixed  at  the  level 
applied  when  the  benefit  was  first  awarded. 

Section  355 — Change  in  Computation  of  Social  Security  Deduction 
Section  355(a)  of  the  recommendation  would  amend  section  3(m) 
of  the  Act  to  correct  an  anomaly  in  the  Railroad  Retirement  Act  of 
1974.  This  amendment  would  apply  the  actuarial  reduction  factor  in 
a  uniform  manner  in  the  benefit  calculation  which  occurs  when  an 
early  retiree  would  be  entitled  to  both  a  social  security  equivalent  bene- 
fit based  solely  on  railroad  compensation  and  a  social  security  benefit 
based  solely  on  social  security  covered  wages. 

Under  current  law,  the  social  securitv  equivalent  benefit  based  solely 
on  railroad  compensation  is  determined  by : 

1.  Computing  the  full  (i.e.,  actuarially  unreduced)  benefit  based 
on  combined  railroad  and  social  security  earnings; 

2.  Computing  the  actuarially  reduced  social  security  benefit 
based  solely  on  social  security  wages ; 

3.  Taking  the  difference  between  1  and  2 ;  and 

4.  Reducing  3  by  the  actuarial  reduction  factor. 

This  inconsistent  manner  of  applying  the  actuarial  reduction  factor 
in  computing  social  security  equivalent  benefits  literally  undoes  a  por- 
tion of  the  age  reduction  made  in  the  social  security  benefit  and  gener- 
ates costly,  arbitrary  results. 

65-219  0-80-13 
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For  example,  take  an  individual  retiring  early  with  a  ten  percent 
actuarial  reduction.  The  individual's  unreduced  monthly  benefit  based 
on  combined  railroad  and  social  security  earnings  would  be  $300.  The 
individual's  unreduced  social  security  benefit  based  solely  on  social 
security  wages  would  be  $200,  with  the  reduced  benefit  egual  to  $180. 

Under  current  law,  the  social  security  equivalent  benefit  based  solely 
on  railroad  compensation  would  be  $108,  determined  by  following 
the  steps  listed  above : 

$300  -  $180  =  $120  ( Steps  1, 2,  and  3) ,  and 
$120  -  (10  percent X $120  =$108  (Step  4) 

The  individual  received  a  total  of  $288  in  monthly  social  security 
equivalent  benefits  (i.e.,  the  sum  of  the  reduced  social  securnity  benefit 
based  solely  on  social  security  wages — $180 — and  the  calculated  social 
security  equivalent  benefit  based  solely  on  railroad  compensation — 
$108). 

Under  section  355(a)  of  the  recommendation,  the  actuarial  reduc- 
tion would  be  uniformly  applied  when  initially  computing  each  bene- 
fit component.  Under  this  amendment,  the  social  security  equivalent 
benefit  based  solely  on  railroad  compensation  would  be  determined  by : 

1.  Computing  the  actuarially  reduced  social  security  equivalent 
benefit  based  on  combined  railroad  and  social  security  earnings ; 

2.  Computing  the  actuarially  reduced  social  security  benefit 
based  solely  on  social  security  wages ;  and, 

3.  Taking  the  difference. 

Using  the  example  above,  the  individual 's  social  security  equivalent 
benefit  based  solely  on  railroad  compensation  would  be  $90,  as  can  be 
derived  by  following  the  steps  listed  above:  $270 -$180=##9  (steps 
1,  2,  and  3).  The  individual  would  receive  a  total  of  $270  in  monthly 
social  security  equivalent  benefits  (i.e.,  the  sum  of  the  reduced  social 
security  benefit  based  solely  on  social  security  wages — $180 — and  the 
actuarially  reduced  social  security  equivalent  benefit  based  solely  on 
railroad  compenstion — $90.  The  amount  would  exact! v  equal  the 
actuarially  reduced  benefit  based  on  combined  railroad  and  social 
security  earnings.  This  was  the  result  intended,  as  indicated  by  the 
legislative  history  of  the  1974  Act. 

Section  355(b)  of  the  recommendation  would  amend  section  4(i) 
(1)  of  the  Act  to  specify  that  any  actuarial  reduction  of  a  spouse's 
annuity  based  on  entitlement  to  a  wife's  or  husband's  social  security 
benefit  shall  be  applied  in  a  uniform  manner  and  follow  any  actuarial 
reduction  required  in  the  spouse's  annuity  under  the  Railroad  Retire- 
ment Act.  This  change  would  conform  to  the  change  made  in  section 
3  (m)  of  the  Act  by  section  355  (a)  of  the  recommendation. 

Section  356 — Change  in  Computation  of  Spouse  Annuities 

Section  356  of  the  recommendation  would  amend  section  4(b)  of 
the  Act  to  provide  a  new  method  for  computing  the  "spouse  maxi- 
mum." The  spouse  maximum  is  the  upper  limit  on  the  amount  which 
can  be  paid  to  a  spouse  under  the  Railroad  Retirement  Act. 

Under  current  law  the  spouse  maximum  is  equal  to  110  per  centum 
of  the  amount  "which  would  be  paid  to  anvone"  as  a  spouse's  benefit 
under  the  Social  Security  Act.  The  quoted  language  has  proved  to  be 
unreasonable.  It  allows  the  spouse  maximum  to  be  based  on  the  most 
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extreme  hypothetical  case :  the  wife's  benefit  payable  under  the  Social 
Security  Act  to  the  spouse  of  an  individual  who  has  had  only  a  few 
years  of  recent  employment  at  maximum  creditable  wages  and  who 
becomes  disabled  as  soon  as  he  or  she  could  qualify  for  a  disability 
benefit  under  the  Social  Security  Act. 

Because  the  maximum  annual  creditable  earnings  for  social  security 
purposes  has  gone  up  so  dramatically  in  recent  years,  a  social  security 
benefit  based  on  a  short  but  quite  recent  employment  period  at  maxi- 
mum earnings  will  be  substantially  higher  than  the  benefit  for  a  long- 
term  employee  who  had  maximum  earnings  from  a  normal  work 
career  ending  at  age  65.  Because  the  spouse's  maximum  railroad  retire- 
ment annuity  is  based  on  the  hypothetical  case  devised  to  produce  the 
highest  possible  social  security  benefit,  it  no  longer  is  a  reasonable 
limit  on  spouse  annuities  and  produces  unforseen  and  unintended 
results. 

The  average  Railroad  Retirement  Act  spouse  annuity  for  Decem- 
ber 1978  was  over  sixty  percent  higher  than  the  average  social  security 
wife's  benefit  (the  average  social  security  wife's  benefit  was  $126,  and 
the  average  railroad  spouse's  annuity  was  $193). 

Section  356  of  the  recommendation  would  set  the  spouse  maximum 
at  110  per  centum  of  the  spouse's  benefit  payable  in  a  social  security 
case  involving  an  employee  who  had  maximum  creditable  earnings  for 
every  year  in  a  full  work  career  ending  at  age  65. 

The  provision  would  not  affect  annuities  to  individuals  already  re- 
ceiving benefits. 

Section  357 — Change  in  Beginning  Date  for  Disability  Annuities 

Section  357  of  the  recommendation  would  amend  section  5(a)  of  the 
Act  to  provide  that  a  disability  annuity  may  not  begin  to  accrue  until 
the  beginning  of  the  sixth  month  following  the  month  in  which  the 
individual  beeamelffsabled.  Currently,  an  individual  becomes  entitled 
to  a  disability  annuity  as  soon  as  the  disabling  condition  arises.  The 
five  month  waiting  period  would  conform  the  beginning  date  for  rail- 
road retirement  annuities  based  on  occupational  disability  and  total 
and  permanent  disability  to  when  social  security  disability  benefits 
would  begin — delaying  such  railroad  retirement  annuities  five  months. 

Tho  Committee  notes  that  most  employees  who  are  potential  dis- 
ability beneficiaries  would  be  eligible  for  sickness  benefits  under  the 
Railroad  Unemployment  Insurance  Act  during  this  waiting  period. 
This  should  alleviate,  if  not  eliminate,  any  hardship  that  might  other- 
wise have  developed  from  this  proposal. 

The  Committee  emphasizes  that  this  waiting  period,  along  with  the 
other  provisions  of  this  bill  is  effective  for  fiscal  1981  only.  For  ex- 
ample, the  waiting  period  would  fully  apply  to  someone  whose  dis- 
abling condition  arises  in  December  1980.  However,  consider  the  case 
of  an  individual  whose  disabling  condition  arises  in  August  1981.  The 
waiting  period  would  begin  running.  However,  the  end  of  the  fiscal 
year,  September  30,  1981,  would  pass  before  the  end  of  the  five  month 
waiting  period.  As  of  October  1,  1981,  the  employee  would  be  gov- 
erned by  the  preexisting  provisions  of  the  Railroad  Retirement  Act 
of  1974.  which  does  not  require  a  waiting  period.  It  is  the  committee's 
intent  that  such  individual  would  then  be  immediately  eligible  for  a 
disability  benefit. 
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Section  358 — Report 

Section  358  of  the  recommendation  requires  railroad  labor  and 
management  to  submit  a  joint  recommendation  for  further  restructur- 
ing of  the  railroad  retirement  system  which  will  assure  the  long  term 
actuarial  soundness  of  the  system.  The  recommendation  is  due  by 
December  31,  1980  and  is  to  be  submitted  to  the  Senate  Committee  on 
Labor  and  Human  Resources  and  the  House  Committee  on  Interstate 
and  Foreign  Commerce. 

Section  359 — Increase  in  Railroad  Retirement  Tax  on  Employers 

This  section  increases  the  tier  two  payroll  tax,  paid  entirely  by  the 
carriers,  from  9.5  percent  to  9.75  percent.  The  increase  is  for  fiscal 
year  1981  only. 

Section  360 — Effective  Dates  for  Subtitle 

This  section  details  effective  dates  for  the  various  provisions  affect- 
ing railroad  retirement.  Subsection  (a)  makes  clear  that  the  benefit 
modifications  contained  in  sections  351-357  apply  only  with  respect 
to  annuities  which  first  begin  to  accrue  during  fiscal  year  1981  and 
only  with  respect  to  the  months  in  fiscal  year  1981.  That  is,  current 
recipients  (those  whose  annuities  first  began  to  accrue  prior  to  the 
start  of  fiscal  1981)  are  completely  unaffected  by  these  changes.  New 
recipients  (those  whose  annuities  first  begin  to  accrue  during  fiscal 
1981)  are  affected  by  these  changes,  but  only  for  the  duration  of  fiscal 
1981.  In  fiscal  1982,  the  annuities  of  all  recipients  would  again  be 
computed  under  current  law,  as  if  the  changes  effected  by  these  recom- 
mendations never  occurred. 

Subsection  (b)  makes  sections  358  and  359  effective  upon  enactment. 

Subsection  (c)  makes  clear  that  except  as  provided  by  the  above 
temporary  changes,  the  existing  Railroad  Retirement  Act  of  1974 
continues  in  effect  as  if  these  changes  never  occurred.  This  emphasizes 
the  point  made  above — fiscal  1982  benefits  for  all  recipients  would 
be  calculated  as  if  the  changes  made  by  these  recommendations  never 
occurred. 

E.  Changes  in  Existing  Law 
Railroad  Retirement  Act  or  1974 

DEFINITIONS 

Section  1.  For  the  purposes  of  this  Act — 
(a)(1)  *  *  * 

(f )  (1)  The  term  "years  of  service"  shall  mean  the  number  of  years 
an  individual  as  an  employee  shall  have  rendered  service  to  one  or  more 
employers  for  compensation  or  received  remuneration  for  time  lost 
and  shall  be  computed  in  accordance  with  the  provisions  of  section 
3(i).  Twelve  calendar  months  consecutive  or  otherwise  in  each  of 
which  an  employee  has  rendered  such  service  or  received  such  wages 
for  time  lost  shall  constitute  a  year  of  service.  Ultimate  fractions  shall 
be  taken  at  their  actual  value  [except  that  if  the  individual  will  have 
had  not  less  than  one  hundred  twenty-six  months  of  service  an  ulti- 
mate fraction  of  six  months  or  more  shall  be  taken  as  one  year]. 
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ANNUITY  ELIGIBILITY  REQUIREMENTS 

Sec.  2.  (a)  (1)  *  *  * 
******* 

(c)  (1)  The  spouse  of  an  individual,  if — 

(i)  such  individual  (A)  is  entitled  to  an  annuity  under  sub- 
section (a)  (1)  and  (B)  has  attained  the  age  of  60  and  has  com- 
pleted thirty  years  of  service  or  has  attained  the  age  of  62,  and 

(ii)  such  spouse  (A)  has  attained  the  age  of  65,  or  (B)  has 
attained  the  age  of  60  and  such  individual  has  completed  thirty 
years  of  service,  or  (C),  in  the  case  of  a  wife,  has  in  her  care 
(individually  or  jointly  with  her  husband)  a  child  who  meets  the 
qualifications  prescribed  in  paragraph  (iii)  of  subsection  (d)  (1) 
(without  regard  to  the  provisions  of  clause  (B)  of  such 
paragraph) , 

shall,  subject  to  the  conditions  set  forth  in  subsections  (e),  (f),  and 
(h),  be  entitled  to  a  spouse's  annuity,  if  he  or  she  has  filed  application 
therefor,  in  the  amount  provided  under  section  4  of  this  Act. 

(2)  A  spouse  who  would  be  entitled  to  an  annuity  under  subdi- 
vision (1)  if  he  or  she  had  attained  the  age  of  65  may  elect  upon  or 
after  attaining  the  age  of  62  to  receive  such  annuity,  but  the  annuity 
in  any  such  case  shall  be  reduced  by  [1/180]  1/144  f°r  eacn  calendar 
month  that  the  spouse  is  under  age  65  when  the  annuity  begins  to 
accrue. 

******* 

COMPUTATION  OF  EMPLOYEE  ANNUITIES 

Sec.  3.  (a)  (1)  The  annuity  of  an  individual  under  section  2(a)  (1) 
of  this  Act  shall  be  in  an  amount  equal  to  the  amount  (before  any 
reduction  on  account  of  age  and  before  any  deductions  on  account  of 
work)  of  the  old-age  insurance  benefit  or  disability  insurance  benefit 
to  which  such  individual  would  have  been  entitled  under  the  Social 
Security  Act  if  all  of  his  or  her  service  as  an  employee  after  Decem- 
ber 31,  1936,  had  been  included  in  the  term  "employment"  as  defined 
in  that  Act. 

(2)  For  purposes  of  this  subsection,  individuals  entitled  to  an 
annuity  under  paragraph  (ii)  of  section  2(a)(1)  of  this  Act  who 
have  not  attained  age  62  shall,  except  for  purposes  of  recomputations 
in  accordance  with  the  provisions  of  section  215(f)  of  the  Social 
Security  Act,  be  deemed  to  have  attained  age  [65]  62,  and  individuals 
entitled  to  an  annuity  under  paragraph  (iv)  or  (v)  of  such  section 
2(a)  (1)  shall  be  deemed  to  be  entitled  to  a  disability  insurance  bene- 
fit under  section  223  of  the  Social  Security  Act. 

******* 

[(1)  In  cases  where  an  annuity  awarded  under  paragraph  (iii)  of 
section  2(a)(1)  or  under  section  2(c)  (2)  of  this  Act  is  increased  either 
by  a  change  in  the  law  or  by  a  reeomputation,  the  reduction  for  the 
increase  in  the  annuity  shall  be  determined  separately  and  the  period 
with  respect  to  which  the  reduction  applies  shall  be  determined  as  if 
such  increase  were  a  separate  annuity  payable  for  and  after  the  first 
month  for  which  such  increase  is  effective.] 


196 


(1)  In  cases  where  an  annuity  awarded  under  paragraph  (Hi)  of 
section  2(a)(1)  or  under  section  2(c)(2)  of  this  Act  is  increased 
either  by  a  change  in  the  law  or  by  a  recomputation,  the  reduction  on 
account  of  age  in  the  amount  of  such  increase  shall  be  computed  as 
though  such  increased  annuity  amount  had  been  in  effect  for  and  after 
the  month  in  which  the  annuitant  first  became  entitled  to  such  annuity 
under  section  2(a)  (1)  (Hi)  or  section  2(c)  (2). 

(m)  The  annuity  of  any  individual  under  subsection  (a)  of  this 
section  for  any  month  shall,  after  any  reduction  pursuant  to  para- 
graph (Hi)  of  section  2(a)  (1) ,  be  reduced,  but  not  below  zero,  by  the 
amount  of  any  monthly  benefit  payable  to  that  individual  for  that 
month  under  title  II  of  the  Social  Security  Act. 

COMPUTATION  OF  SPOUSE  AND  SURVIVOR  ANNUITIES 

Sec.  4.  (a)  (1)  *  *  * 

(b)  The  amount  of  the  annuity  of  a  spouse  of  an  individual  pro- 
vided under  subsection  (a)  of  this  section  shall  be  increased  by  an 
amount  equal  to  50  per  centum  of  that  portion  of  the  individual's 
annuity  as  is  computed  under  subsections  (b) ,  (c) ,  and  (d)  of  section  3 
of  this  Act:  Provided,  however,  That  if  the  spouse  is  entitled  to  an 
annuity  amount  provided  by  subsection  (e)(1)  or  (e)  (2)  of  this  sec- 
tion, the  amount  of  such  spouse's  annuity  provided  by  the  preceding 
provisions  of  this  subsection  shall  be  reduced  by  the  amount  by  which 
the  amount  computed  in  accordance  with  the  provisions  of  clause  (C) 
of  subsection  (e)  (1)  or  (e)  (2)  of  this  section  was  increased  by  the 
Social  Security  Amendemnts  of  1965,  1967,  and  1969,  disregarding 
(A)  the  amount  of  any  such  increase  resulting  from  the  Social  Secu- 
rity Amendments  of  1967  equal  to,  or  less  than,  the  excess  of  $5  over 
5.8  per  centum  of  the  lesser  of  (i)  the  amount  computed  under  clause 
(C)  of  subsection  (e)  (1)  or  (e)  (2)  of  this  section  before  any  increases 
derived  from  legislation  enacted  after  the  Social  Security  Amend- 
ments of  1967  or  (ii)  the  amount  of  the  spouse's  annuity  to  which  such 
spouse  would  have  been  entitled  under  section  2(e)  of  the  Railroad 
Retirement  Act  of  1937,  without  regard  to  section  3(a)(2)  of  that 
Act  or  to  increases  derived  from  legislation  enacted  after  1968  and 
before  any  reduction  on  account  of  age,  on  the  basis  of  the  individual's 
compensation  and  years  of  service  prior  to  January  1,  1975,  and  (B) 
the  amount  of  any  such  increase  resulting  from  the  Social  Security 
Amendments  of  1969  equal  to,  or  less  than,  $5 :  Provided  further,  That 
if  the  spouse  is  entitled  to  an  annuity  under  section  2(a)  (1)  of  this 
Act,  the  amount  of  the  annuity  of  such  spouse  under  this  subsection 
shall,  subject  to  the  third  proviso  of  this  subsection,  be  increased  by  an 
amount  equal  to  the  amount  by  which  the  amount  of  the  annuity  of 
such  spouse  provided  under  subsection  (a)  of  this  section  was  reduced 
by  reason  of  the  provisions  of  subsection  (i)  (2)  of  this  section:  And 
provided  further,  That  if  the  total  of  (A)  the  amount  of  the  spouse's 
annuity  provided  under  subsection  (a)  of  this  section  (before  any 
reduction  due  to  such  spouse's  entitlement  to  a  wife's  or  husband's 
insurance  benefit  under  the  Social  Security  Act) ,  or,  in  the  case  of  a 
spouse  entitled  to  an  annuity  under  section  2(a)(1)  of  this  Act  or  to 
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an  old-age  insurance  benefit  or  a  disability  insurance  benefit  under 
section  202  or  223  of  the  Social  Security  Act,  the  amount  to  which  such 
spouse  would  be  entitled  under  subsection  (a)  if  she  or  he  were  not 
entitled  to  an  annuity  under  section  2(a)  (1)  of  this  Act  or  to  an  old- 
age  insurance  benefit  or  a  disability  insurance  benefit  under  section  202 
or  223  of  the  Social  Security  Act,  plus  (B)  the  amount  of  her  or  his 
annuity  under  this  subsection  would,  with  respect  to  any  month,  before 
any  reductions  on  account  of  age,  exceed  110  per  centum  of  an  amount 
equal  to  [the  maximum  amount  which  could  be  paid  to  anyone,  with 
respect  to  such  month,  as  a  wife's  insurance  benefit  under  section 
202(b)  of  the  Social  Security  Act,  the  amount  of  the  annuity  of  such 
spouse  under  this  subsection  shall  be  reduced  until  the  total  of  such 
annuity  amounts  equals  110  per  centum  of  such  amount.  The  Board 
shall  have  the  authority  to  approximate  the  amount  of  any  reduction 
prescribed  by  the  first  proviso  of  this  subsection.]  the  maximum 
amount  luhich  could  be  paid  to  anyone  with  respect  to  such  month  as  a 
icife's  insurance  benefit  under  section  202(b)  of  the  Social  Security 
Act  on.  the  basis  of  the  wages  of  an  individual  who  retired  at  age  65 
in  such  month  with  credit  for  maximum  taxable  ivages  (as  defined  in 
section  3121  of  the  Internal  Revenue  Code  of  1964)  for  each  year  after 
the  year  in  which  such  individual  attained  age  21  and  before  the  year 
in  which  such  individual  attained  age  65,  the  amount  of  the  annuity 
of  such  spouse  under  this  subsection  shall  be  reduced  until  the  total  of 
such  annuity  amounts  equals  such  amount. 

(i)  (1)  The  annuity  of  any  spouse  under  subsection  (a)  of  this 
section  for  any  month  shall,  after  any  reduction  pursuant  to  section 
2(c)  (2),  be  reduced,  but  not  below  zero,  by  the  amount  of  any  wife's 
or  husband's  insurance  benefit  payable  to  such  spouse  for  that  month 
under  title  II  of  the  Social  Security  Act. 

*  *  *  *  *  *  * 

ANNUITY  BEGINNING  AND  ENDING  DATES 

Sec.  5.  (a)  An  annuity  under  section  2  of  this  Act  shall  begin  with 
the  month  in  which  eligibility  therefor  was  otherwise  acquired,  but — 

(i)  not  earlier  than  the  date  specified  in  the  application 
therefor ; 

(ii)  not  earlier  than  the  first  day  of  the  twelfth  month  before 
the  month  in  which  the  application  therefor  was  filed;  [and] 

(iii)  in  the  case  of  an  applicant  otherwise  eligible  for  an  annuity 
under  section  2(a)(1)  or  2(c)  not  earlier  than  the  date  following 
the  last  day  of  compensated  service  of  the  applicant[.]  ;and 

(iv)  in  the  case  of  an  applicant  entitled  to  an  annuity  under 
paragraph  (iv)  or  (v)  of  section  2(a)(1)  of  this  Act  or 
under  section  2(d)  (l)(i)  of  this  Act  on  the  basis  of  dis- 
ability, not  earlier  than  the  first  day  of  the  sixth  month  fol- 
lowing the  onset  date  of  the  disability  for  which  such  annuity 
is  awarded. 
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SECTION  3221  OF  THE  INTERNAL  REVENUE 
CODE  OF  1954 

Subtitle  C — Employment  Taxes 

*  *  *  *  *  *  * 

CHAPTER  22— RAILROAD  RETIREMENT  TAX  ACT 

♦  *  *  *  *  *  * 

Subchapter  C — Tax  on  Employers 

SEC.  3221.  RATE  OF  TAX. 

(a)  In  addition  to  other  taxes,  there  is  hereby  imposed  on  every 
employer  an  excise  tax,  with  respect  to  having  individuals  in  his 
employ,  equal  to  9.5  percent  (9.75  percent  in  the  case  of  compensation 
paid  for  services  rendered  after  September  30,  1980,  and  before 
October  1, 1981)  of  so  much  of  the  compensation  paid  in  any  calendar 
month  by  such  employer  for  services  rendered  to  him  as  is,  with  respect 
to  any  employee  for  any  calendar  month,  not  in  excess  of  an  amount 
equal  to  one-twelfth  of  the  current  maximum  annual  taxable  "wages" 
as  defined  in  section  3121  for  any  month,  except  that  if  an  employee  is 
paid  compensation  by  more  than  one  employer  for  services  rendered 
during  any  calendar  month,  the  tax  imposed  by  this  section  shall 
apply  to  not  more  than  an  amount  equal  to  one-twelfth  of  the  current 
maximum  annual  taxable  "wages"  as  defined  in  section  3121  for  any 
month  of  the  aggregate  compensation  paid  to  such  employee  by  all 
such  employers  for  services  rendered  during  such  month,  and  each 
employer  other  than  a  subordinate  unit  of  a  national  railway-labor- 
organization  employer  shall  be  liable  for  that  proportion  of  the  tax 
with  respect  to  such  compensation  paid  by  all  such  employers  which 
the  compensation  paid  by  him  to  the  employee  for  services  rendered 
during  such  month  bears  to  the  total  compensation  paid  by  all  such 
employers  to  such  employee  for  services  rendered  during  such  month ; 
and  in  the  event  that  the  compensation  so  paid  by  such  employers  to 
the  employee  for  services  rendered  during  such  month  is  less  than  an 
amount  equal  to  one-twelfth  of  the  current  maximum  annual  taxable 
"wages"  as  defined  in  section  3121  for  any  month  each  subordinate 
unit  of  a  national  railway-labor-organization  employer  shall  be  liable 
for  such  proportion  of  any  additional  tax  as  the  compensation  paid 
by  such  employer  to  such  employee  for  services  rendered  during  such 
month  bears  to  the  total  compensation  paid  by  all  such  employers  to 
such  employee  for  services  rendered  during  such  month.  Where  com- 
pensation for  services  rendered  in  a  month  is  paid  an  employee  by  two 
or  more  employers,  one  of  the  employers  who  has  knowledge  of  such 
joint  employment  may,  by  proper  notice  to  the  Secretary,  and  by 
agreement  with  such  other  employer  or  employers  as  to  settlement  of 
their  respective  liabilities  under  this  section  and  section  3202,  elect 
for  the  tax  imposed  by  section  3201  and  this  section  to  apply  to  all 
of  the  compensation  paid  by  such  employer  for  such  month  as  does 
not  exceed  the  maximum  amount  of  compensation  in  respect  to  which 
taxes  are  imposed  by  such  section  3201  and  this  section ;  and  in  such 
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case  the  liability  of  such  other  employer  or  employees  under  this  sec- 
tion and  section  3202  shall  be  limited  to  the  difference,  if  any,  between 
the  compensation  paid  by  the  electing  employer  and  the  maximum 
amount  of  compensation  to  which  section  3201  and  this  section  apply. 

Section  352 — Change  in  Reduction  of  Spouse's  Annuity 

Section  352  of  the  recommendation  would  amend  section  2(c)  (2) 
of  the  Railroad  Retirement  Act  so  it  will  conform  to  the  actuarial 
reduction  factor  required  under  the  Old-Age,  Survivors  and  Dis- 
ability Insurance  (OASDI)  provisions  of  the  Social  Security  Act. 
The  provision  would  increase  the  actuarial  reduction  from  1/180  to 
1/144  for  each  month  a  spouse,  otherwise  eligible  to  receive  an  annuity 
only  upon  attaining  age  65,  is  under  age  65  when  he  or  she  elects  to 
receive  a  reduced  benefit  after  attaining  age  62. 

V.  Savings  Resulting  From  Reductions  on  Authorizations  Levels 
for  Certain  Energy  Programs 

The  Committee  has  worked  to  achieve  genuine  spending  reduc- 
tions through  reductions  in  authorization  levels,  and  believes  that 
such  reduction  should  be  considered  as  part  of  its  reconciliation  actions. 
Although  the  budget  resolution  contemplated  no  reconciliation  recom- 
mendations in  the  energy  field,  the  Committee  wishes  to  note  several 
important  actions  it  has  taken  during  the  consideration  of  the  Depart- 
ment of  Energy  Authorization  legislation  to  reduce  FY  1981  spending. 
One  example  was  the  decision  to  fund  the  Energy  Management  Part- 
nership Act  at  a  level  nearly  $50  million  below  the  Administration's 
request — a  decision  which  was  later  followed  by  the  House  Appro- 
priations Committee.  The  EMPA  program  was  specifically  cited  by 
the  Committee  on  the  Budget  as  an  area  for  potential  budget  reduc- 
tions. In  accordance  with  the  Budget  Committee's  recommendations, 
we  have  not  authorized  several  new  programs  for  fiscal  year  1981.  In 
fact,  our  Committee  has  closely  followed  the  views  of  the  Budget  Com- 
mittee with  respect  to  new  initiatives  and  existing  programs.  While 
it  is  difficult  to  estimate  the  total  savings  in  the  energy  area  because 
the  Committee  is  uncertain  as  to  the  base  authorization  figures  used 
by  the  Budget  Committee,  these  actions  emphasize  our  effort  to  comply 
with  the  reconciliation. 

VI.  Committee  Consideration 

On  June  27,  1980  the  Committee  met  to  consider  reconciliation  ac- 
tion. The  Chairman  offered  the  following  resolution : 

I  move  that  the  Committee  report  to  the  Committee  on  the 
Budget  the  following  changes  in  existing  law  [the  changes  in 
existing  law  in  the  railroad  retirement  system  and  the  medi- 
care-medicaid  programs  contained  in  this  report]  to  reduce 
outlays  consistent  with  the  requirements  of  the  First  Con- 
current Resolution  on  the  Budget — Fiscal  Year  1981,  and  on 
reductions  in  outlays  likely  to  result  from  other  actions  of 
this  Committee,  and  that  the  Chairman  be  directed  to  take 
whatever  steps  may  be  necessary  to  implement  this  motion. 
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A  unanimous  consent  request  was  made  that  the  Committee  formally 
request  the  Rules  Committee  to  make  in  order  (for  the  Floor  con- 
sideration of  the  Budget  Reconciliation  Bill)  amendments  by  the 
Committee  to  any  provision  of  H.R.  3990  and  H.R,  4000  included  in 
the  Reconciliation  Bill  in  a  form  different  from  the  provision  passed 
by  this  Committee.  No  objection  was  offered  and  the  request  was  agreed 
to. 

The  Committee  then  voted  on  the  motion  by  the  Chairman,  and  a 
quorum  being  present,  the  motion  was  agreed  to  by  voice  vote. 

VII.  Additional  Views 

We  strongly  support  the  Congressional  budget  process  and  the  con- 
cept of  requiring  the  committees  of  the  House  and  Senate  to  reconcile 
the  total  amount  of  Federal  expenditures  under  programs  within 
their  jurisdictions  with  the  totals  established  by  the  First  Budget 
Resolution.  However,  in  this  instance  "reconciliation"  has  been  used 
as  a  cover  for  a  major  and  unnecessary  infringement  upon  the  juris- 
diction and  prerogatives  of  both  the  Committee  on  Interstate  and 
Foreign  Commerce  and  the  House  which,  incidentally,  may  actually 
result  in  more,  not  less,  Federal  spending. 

Earlier  this  year  the  Committee  reported  two  bills  dealing  with 
Medicare  and  Medicaid,  H.R.  4000  and  H.R.  3990,  which  had  also 
been  referred  to  and  duly  reported  by  the  Committee  on  Ways  and 
Means.  Both  of  these  bills  would,  if  enacted,  result  in  a  substantial 
increase  in  Federal  outlays.  The  Congressional  Budget  Office  esti- 
mated that  H.R.  4000  would  cost  $104.9  million  and  H.R.  3990  $186 
million  in  1981,  with  increased  costs  in  subsequent  years.  There  are 
numerous  substantive  differences  between  the  versions  of  H.R.  4000 
and  H.R.  3990  reported  by  the  two  committees,  many  of  which  have 
no  budgetary  implications  whatsoever.  Under  the  normal  operation  of 
the  rules  and  procedures  of  the  House  of  Representatives  these  two 
bills  would  in  due  course  be  brought  up  for  consideration,  at  which 
time  the  differences  between  the  versions  reported  by  the  Commerce 
and  Ways  and  Means  Committees  would  be  resolved  by  the  House  in 
a  fair  and  orderly  manner. 

Unfortunately,  under  the  guise  of  reconciliation,  the  normal  pro- 
cedures under  which  H.R.  4000  and  H.R.  3990  would  be  considered 
are  being  completely  dispensed  with.  The  complete  text  of  both  bills, 
modified,  in  negotiations  in  which  most  committee  members  were  un- 
able to  participate,  to  resolve  all  of  the  numerous  differences  between 
the  two  versions,  will  be  included  in  an  omnibus  reconciliation  bill 
which  will  be  considered  under  a  rule  which  in  all  likelihood  will 
allow  few,  if  any,  opportunities  for  amendment.  The  pretext  for  this 
action  is  that  H.R.  4000  and  H.R.  3990  must  be  included  in  the  recon- 
ciliation bill  if  the  Commerce  and  Ways  and  Means  Committees  are 
to  receive  credit  for  the  "savings"  in  the  two  bills.  However,  since 
reconciliation  concerns  only  the  reduction  of  spending  levels,  this 
should  be  accomplished  by  simply  including-  in  the  reconciliation  bill 
only  those  provisions  of  H.R.  3990  and  H.R.  4000  which  actually 
affect  spending  and  which  will  reduce  total  spending,  as  the  Senate 
has  done.  The  remaining  non-spending  provisions,  as  well  as  whether 
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or  not  to  approve  expenditures  included  in  these  two  bills,  could  then 
be  considered  and  resolved  by  the  House  in  the  regular  manner.  There 
is  simply  no  justification  for  coercing  the  Commerce  and  Ways  and 
Means  Committees  to  accept  major  changes  in  the  bills  each  has  re- 
ported which  have  nothing  whatever  to  do  with  the  budget  process,  or 
for  depriving  the  House  of  the  opportunity  to  individually  work  its 
will  on  all  provisions  contained  in  these  measures  except  those  savings 
provisions  which  are  necessary  to  achieve  reconciliation. 

In  effect,  this  process  will  permit  H.R.  4000  and  H.R.  3990  to  be  con- 
sidered and  passed  in  the  House  as  parts  of  an  omnibus  reconcilia- 
tion bill  rather  than  as  separate  measures  as  provided  in  the  House 
rules.  Furthermore,  by  ruling  that  expenditures  in  H.R.  39.90  are 
entirely  within  the  Ways  and  Means  Committee's  jurisdiction  for 
reconciliation  purposes,  this  process  will  have  the  effect  of  stripping 
the  Commerce  Committee  of  its  jurisdiction  over  part  B  of  medicare, 
a  major  part  of  the  Committee's  jurisdiction,  and  of  nullifying  action 
taken  by  the  full  committee  in  reporting  H.R.  3990. 

The  changes  made  in  H.R.  4000  and  H.R.  3990  in  this  process, 
without  opportunity  for  debate  or  challenge  by  members  of  the  com- 
mittee or  the  House,  are  not  trivial.  In  H.R.  4000  major  provisions 
approved  by  this  committee  after  considerable  debate  relating  to 
Federal  regulation  of  clinical  laboratories  and  the  assessment  of  civil 
money  penalties  have  simply  been  dropped.  In  the  case  of  H.R.  3990, 
ironically  enough,  the  reconciliation  process  will  result  in  a  bill  which 
is  actually  more  expensive  in  the  long  run  than  might  otherwise  be 
the  case. 

Under  present  law  medicare  beneficiaries  are  responsible  for  either 
replacing  or  paying  for  (nonreplacement  fee)  the  first  three  pints 
of  blood  furnished  during  any  benefit  period  for  part  A  coverage 
or  calendar  year  for  part  B  coverage.  Section  25  of  H.R.  3990,  as 
reported  by  the  Committee  on  Ways  and  Means,  would  eliminate  this 
deductible  for  blood. 

However,  the  Committee  on  Interstate  and  Foreign  Commerce  has 
primary  jurisdiction  over  national  blood  policy.  During  considera- 
tion of  H.R.  3990  the  Subcommittee  on  Health  and  the  Environment 
adopted  an  amendment  by  unanimous  voice  vote  that  struck  section  25 
from  the  bill.  The  Subcommittee  felt  that  the  action  taken  by  the 
Committee  on  Ways  and  Means  would  have  a  significant  impact  on 
national  blood  policy  because  medicare  patients  use  about  30%  of 
the  nation's  total  blood  supply.  Not  only  will  the  cost  to  medicare 
increase  but  blood  collection  will  be  made  more  difficult.  Eliminating 
the  fee  for  medicare  patients  will  add  great  pressure  for  eliminating 
the  fee  for  other  groups  as  well.  An  important  incentive,  self-interest, 
would  be  taken  out  of  the  blood  collection  system.  Under  the  present 
system,  the  nonreplacement  fee  is  used  as  an  incentive  to  induce 
participation  in  group  or  family  blood  assurance  plans  in  which 
blood  is  donated  in  advance  of  need.  For  example,  the  Blood  Center 
which  serves  the  Texas  Gulf  Coast  Region  did  a  survey  which  found 
that  if  the  credit  systems  used  in  the  region  were  not  available  the 
participation  in  company  blood  drives  would  drop  from  the  current 
35-50  percent  to  approximately  5  to  7  percent. 
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Including  Section  25  in  the  budget  reconciliation  is  a  backdoor 
attempt  to  change  national  blood  policy  in  a  direction  overwhelmingly 
disapproved  of  by  the  Committee  having  responsibility  for  such  policy. 
It  has  been  estimated  by  the  CBO  to  cost  $45  million  in  1981  alone. 
Any  substantive  change  in  national  blood  policy  should  result  from 
the  normal  legislative  process  in  the  committee  of  jurisdiction  and 
not  from  the  budget  process. 

Section  (4)  of  H.R.  3990,  as  reported  by  the  Committee  on  Ways 
and  Means,  would  authorize  the  President  to  enter  into  agreements 
with  other  countries  to  provide  medical  benefits  to  medicare  benefici- 
aries living  outside  of  the  United  States.  In  turn,  coverage  would  be 
provided  to  foreign  nationals  in  the  United  States  who  meet  medicare 
age  or  disability  requirements.  There  is  no  provision  in  existing  law 
authorizing  this  type  of  agreement.  This  committee  twice  rejected  the 
idea  of  entering  into  reciprocal  medicare  agreements :  first  in  the 
Subcommittee  on  Health  and  the  Environment  when  Section  4  was 
eliminated  from  H.R.  3990,  and  secondly  during  consideration  by  the 
full  committee  when  an  amendment  restoring  the  section  was  defeated. 

There  are  many  reasons  for  opposing  this  proposal.  It  is  inappropri- 
ate to  provide  special  publicly  subsidized  medical  coverage  solely  for 
Americans  who  can  afford  to  live  or  travel  abroad  when  we  have  people 
living  in  this  country  who  desperately  need  medical  coverage.  It  is 
likely  that  under  a  reciprocal  agreement  U.S.  taxpayers  would  be  re- 
quired to  pay  for  the  medical  expenses  of  wealthy  foreign  nationals. 
Fraudulent  practices  in  the  medicare  program  are  well  documented  in 
this  country.  The  fraud  and  abuse  that  could  occur  should  we  begin  to 
pay  foreign  doctors  and  hospitals  boggles  the  mind.  Another  problem 
is  quality  of  care.  How  can  we  be  sure  that  Americans  living  abroad 
are  receiving  care  of  adequate  quality?  This  list  of  potential  pitfalls 
can  go  on  and  on.  These  were  only  some  of  the  problems  that  surfaced 
during  the  debate  in  committee.  During  subcommittee  markup,  repre- 
sentatives of  the  Department  of  Health  and  Human  Services  esti- 
mated the  potential  cost  to  be  as  much  as  $270  million  per  year  (266,000 
eligibles X  $1,000  +  average  expenditure) . 

Consequently  the  Committee  made  a  policy  decision  that  medicare 
benefits  should  not  be  paid  to  Americans  living  abroad.  The  Budget 
Committee,  without  hearings  or  markup  on  this  issue,  has  in  effect 
swept  aside  the  decision  rendered  by  the  policymaking  Committee  after 
full  debate  and  due  deliberation. 

The  process  of  reconciling  committee  spending  totals  with  the  re- 
quirements of  the  First  Budget  Resolution  is  worthwhile  only  if  it  is 
limited  to  the  consideration  of  genuine  reductions  in  outlays.  If  it  is 
used  as  a  means  of  bypassing  the  normal  legislative  process  than  it  will 
undermine  both  the  committee  system  and  the  most  fundamental  rules 
of  the  House  itself. 

David  E.  Sattereield  III. 
Phil  Gramm. 
Richard  C.  Shelby. 
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Section  by  Section  Analysis 
subtitle  a  savings  under  the  civil  service  program 

Section  Jfil — Annuity  Gost-of -Living  Adjustments  in  Fiscal  Year 
1981 

Section  1306  of  Public  Law  94-^40,  approved  October  1, 1976,  made 
two  significant  changes  in  the  annuity  cost-of-living  provisions  of  the 
civil  service  retirement  law  (5  U.S.C.  8340(b) ).  That  public  law  elim- 
inated the  1  percent  that  was  added  to  each  cost-of-living  adjustment 
and,  in  lieu  of  the  1  percent  add-on,  provided  for  semiannual  annuity 
adjustments.  Under  the  semiannual  adjustment  provisions,  the  Office 
of  Personnel  Management  is  required,  in  January  and  July  of  each 
year,  to  determine  the  percent  change  in  the  Consumer  Price  Index 
over  the  preceding  6-month  period.  If  a  rise  in  the  CPI  has  occurred, 
each  annuity  is  increased,  effective  March  1  in  the  case  of  the  J anuary 
determination  and  September  1  in  the  case  of  the  July  determination, 
by  the  percent  change,  adjusted  to  the  nearest  one-tenth  of  1  percent. 
The  cost-of-living  adjustments  effective  March  1  and  September  1  are 
first  reflected  in  annuity  checks  received  by  civil  service  annuitants  in 
April  and  October,  respectively. 

Since  the  enactment  of  Public  Law  91  110,  the  following  cost-of- 
living  increases  have  been  granted : 

Effective  date :  Percent  increase 

March  1977   4.8 

September  1977   4.3 

March  1978   2.4 

September  1978   4.9 

March  1979   3.9 

September  1979   6.  9 

March  1980   6.0 

Although  the  House  and  Senate  Budget  Committees  and  the  present 
Administration  have  recommended  changing  the  civil  service  retire- 
ment law  to  provide  for  annual,  rather  than  semiannual,  cost-of-living 
adjustments,  the  Committee  on  Post  Office  and  Civil  Service  is  recom- 
mending only  a  temporary  change  in  the  cost-of-living  provisions  in 
order  to  achieve  the  reductions  in  spending  authority  for  fiscal  year 
1981  as  mandated  by  section  3(a)  (4)  of  H.  Con.  Res.  307. 

The  committee's  proposal  provides  that  notwithstanding  the  exist- 
ing cost-of-living  provisions  (section  8340(b)  of  title  5,  United  States 
Code),  no  determination  may  be  made  by  the  Office  of  Personnel  Man- 
agement with  respect  to  the  percent  change  in  the  Consumer  Price 
Index  between  June  and  December  of  1980,  and  no  cost-of-living  in- 
crease may  be  granted  effective  March  1,  1981.  Under  this  proposal, 
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the  next  cost-of-living  increase  for  civil  service  annuitants  will  take 
effect  on  September  1,  1980,  as  scheduled,  but  the  following  increase 
will  not  take  effect  until  September  1,  1981.  The  committee's  proposal 
further  provides  that  the  September  1981  increase  shall  be  based  on 
the  percent  change  in  the  CPI  published  for  June  1981  over  the  price 
index  published  for  June  1980.  Thus,  while  civil  service  annuitants 
will  receive  no  increase  in  March  of  1981,  their  September  1981  in- 
crease will  be  based  on  the  change  in  the  price  index  over  a  full  12- 
month  period. 

The  committee's  proposal  will  take  effect  on  the  date  of  enactment 
and  will  apply  to  any  civil  service  annuity  regardless  of  its  date  of 
commencement. 

Section  1^02 — Elimination  of  Retroactive  Annuity  Adjustment;  Pro- 
ration of  Initial  Adjustment 

Under  the  existing  civil  service  retirement  provisions,  many  annu- 
ities are  increased  at  the  time  they  commence  on  the  basis  of  increases 
in  the  cost-of-living  that  occurred  before  the  annuities  were  payable. 
Two  features  of  the  civil  service  retirement  law  make  this  result  pos- 
sible. Under  section  8340(c)  of  title  5,  United  States  Code,  the  full 
amount  of  a  cost-of-living  increase  is  granted  to  every  annuitant  who 
is  on  the  retirement  roll  as  of  the  effective  date  of  the  increase.  Thus, 
an  employee  can  retire  as  late  as  the  day  before  the  effective  date  of  a 
cost-of-living  adjustment  and  receive  the  full  amount  of  the  increase. 

In  addition,  section  8340(c)  provides  that  an  employee's  annuity 
will  not  be  less  than  it  would  have  been  had  the  employee  retired  in 
time  to  receive  the  preceding  cost-of-living  adjustment.  Under  this 
provision,  referred  to  as  the  "look-back"  provision,  each  retiring  em- 
ployee's annuity  is  calculated  twice — once  based  on  the  employee's 
actual  amount  of  service  and  salary  at  the  time  of  retirement  and 
once  based  on  the  employee's  service  and  salary  as  of  the  day  before 
the  effective  date  of  the  preceding  cost-of-living  adjustment.  If  the 
hypothetical  calculation  as  increased  by  the  preceding  adjustment  is 
greater  than  the  employee's  actual  earned  annuity,  the  employee  re- 
ceives the  greater  amount. 

The  so-called  "look-back"  provision  was  enacted  in  1973  (Public 
Law  93-136)  to  eliminate  the  clustering  of  retirements  that  had  oc- 
curred immediately  before  every  cost-of-living  adjustment.  Such  mas- 
sive retirements  not  only  adversely  affected  agency  operations  but 
resulted  in  unreasonable  delays  in  the  adjudication  of  thousands  of 
retirement  claims.  Unfortunately,  the  enactment  of  Public  Law 
93-136  has  not  produced  the  desired  result.  Since  present  law  allows 
a  retiring  employee  to  receive  the  full  amount  of  the  first  cost-of- 
living  increase  following  the  employee's  retirement,  there  still  exists 
a  strong  incentive  for  employees  to  retire  immediately  before  a  cost- 
of-living  adjustment.  By  so  doing,  the  employee's  annuity  may  be 
substantially  increased  as  a  result  of  inflation  that  occurred  prior  to 
the  employee's  date  of  retirement. 

Section  402  of  the  committee's  proposal  would  repeal  the  "look- 
back" provision  effective  with  respect  to  annuities  commencing  after 
September  1,  1980,  or  after  the  date  of  the  enactment  of  the  Act, 
whichever  date  is  later.  Assuming  enactment  of  this  provision  before 
September  1,  1980,  employees  who  retire  on  or  after  September  1, 
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1980,  would  not  receive  the  benefit  of  the  preceding  cost-of-living 
adjustment. 

In  addition,  section  402  amends  section  8340(c)  (1)  of  title  5  to  pro- 
vide for  proration  of  an  annuitant's  initial  cost-of-living  adjustment. 
The  pro  rata  increase  would  be  an  amount  equal  to  one-sixth  of  the 
applicable  cost-of-living  increase  for  each  full  month  for  which  the 
annuity  was  payable  before  the  effective  date  of  the  increase.  Any 
portion  of  a  month  would  be  counted  as  a  full  month.  For  example, 
an  employee  who  retires  on  July  15,  1980,  would  be  entitled  to  receive 
two-sixths  of  the  September  1980  cost-of-living  adjustment. 

The  proration  amendment  is  applicable  to  any  cost-of-living  ad- 
justment taking  effect  after  the  date  of  enactment.  Assuming  enact- 
ment of  this  provision  before  September  1,  1980,  the  cost-of-living 
adjustment  due  on  September  1,  1980,  would  be  prorated  for  employ- 
ees who  retired  between  March  1,  1980,  and  September  1,  1980.  How- 
ever a  special  rule  is  provided  with  respect  to  prorating  the  adjust- 
ment due  on  September  1,  1981,  in  view  of  the  elimination  of  the 
March  1981  adjustment.  In  that  case,  the  pro  rata  increase  will  be 
an  amount  equal  to  one-twelfth  of  the  September  1981  increase  for 
each  full  month  the  annuity  was  payable  before  September  1981. 

Section  IfiS — Elimination  of  Certain  Dual  Compensation 

Under  existing  law,  Federal  employees  who  are  members  of  the  Na- 
tional Guard  or  Reserve  are  entitled  to  receive  both  their  civilian  pay 
and  military  pay  while  on  active  duty  for  training  with  the  Guard  or 
Reserve  in  a  military  leave  status.  Under  section  6323(a)  of  title  5, 
United  States  Code,  in  excess  of  100,000  Federal  employees  are  en- 
titled to  15  days  of  military  leave  with  pay  each  year.  Section  403  of  the 
committee's  proposal  would  eliminate  this  dual  compensation  by  limit- 
ing payment  to  military  pay  plus  the  difference  between  the  military 
pay  and  the  employee's  civil  service  pay  for  the  period  of  training. 
Specifically,  section  403  amends  section  5519  of  title  5,  United  States 
Code,  to  provide  that  an  amount  received  by  an  employee  for  military 
service  as  a  member  of  the  Reserve  or  National  Guard  for  a  period  of 
military  leave  under  section  6323(a)  shall  be  credited  against  the  pay 
payable  to  the  employee  with  respect  to  his  civilian  position  for  that 
period.  The  amendment  to  section  5519  takes  effect  on  the  first  day  of 
the  first  applicable  pay  period  beginning  on  or  after  October  1,  1980. 

Section  404 — Elimination  of  Credit  for  Holidays  in  Calculating  Lump- 
Sum  Leave  Payments 

Existing  law  entitles  an  employee  who  is  separated  from  the  sendee 
to  receive  a  lump-sum  payment  for  any  unused  accumulated  and  cur- 
rent accrued  annual  leave  to  which  the  employee  is  entitled  by  law. 
The  lump-sum  payment  is  equal  to  the  pay  the  employee  would  have 
received  had  the  employee  remained  in  the  service  until  expiration  of 
the  period  of  the  leave.  The  law  has  been  interpreted  to  require  pay- 
ment for  any  holidays  that  occur  after  the  employee's  separation  and 
within  the  period  covered  by  the  lump-sum  leave  payment.  (See  Fed- 
eral Personnel  Manual,  Chapter  550,  Subchapter  2.) 

Section  404  of  the  committee's  proposal  terminates  this  practice  by 
amending  section  5551(a)  of  title  5,  United  States  Code,  to  provide 
that  the  period  of  leave  used  for  calculating  the  lump-sum  payment 
shall  not  be  extended  due  to  any  holiday  occurring  after  the  employee's 
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separation.  The  amendment  takes  effect  October  1,  1980,  and  applies 
to  employees  separating  from  the  service  on  or  after  that  date. 

Section  405 — Disability  Retirement  Eligibility 

Under  the  current  civil  service  retirement  provisions,  an  emplo}Tee 
is  eligible  to  retire  on  disability  if  the  Office  of  Personnel  Management 
finds  the  employee  to  be  totally  disabled  for  useful  and  efficient  service 
in  the  grade  or  class  of  position  last  occupied.  (See  5  U.S.C.  8331(6) 
and  8337(a).)  The  phrase  "grade  or  class  of  position"  has  been  inter- 
preted to  mean  the  specific  position  occupied  by  the  disabled  employee. 
This  interpretation  was  affirmed  by  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit  in  Cerrano  v.  Fleischman,  No.  28833,  December  28, 1964. 

Section  405  of  the  committee's  proposal  would  change  the  eligibility 
criteria  for  disability  retirement.  Subsection  (a)  of  section  405  amends 
section  8337(a)  of  title  5  to  provide  that,  before  an  employee  is  con- 
sidered to  be  disabled,  it  must  be  determined  that  the  employee  is  not 
qualified  for  reassignment  to  a  vacant  position  in  the  employee's 
agency  at  the  same  grade  or  level  of  the  position  occupied.  This  re- 
quirement is  in  addition  to  the  present  requirement  that  the  employee 
be  unable,  because  of  disease  or  injury,  to  render  useful  and  efficient 
service  in  his  or  her  position.  The  procedures  for  identifying  vacan- 
cies for  which  an  employee  would  be  qualified  and  for  making  reas- 
signments  would  be  prescribed  by  the  Office  of  Personnel  Manage- 
ment. If  the  employee  is  able  to  perform  useful  and  efficient  service 
in  another  position  and  a  vacancy  exists,  the  employee  must  be  reas- 
signed rather  than  retired.  The  provisions  for  reassignment  would 
not  be  applicable  to  Members. 

Subsection  (b)  of  section  405  repeals  paragraph  (6)  of  section  8331 
of  title  5  which  now  sets  forth  a  definition  of  the  terms  "disabled"  and 
"disability". 

Subsection  (c)  of  section  405  provides  that  the  amendments  made 
by  section  405  shall  take  effect  on  the  90th  day  after  the  date  of  enact- 
ment. 

Section  406 — M inimum  Disability  Retirement  Annuity 

The  civil  service  retirement  law  provides  that  an  employee  who  is 
found  to  have  become  disabled  may  retire  on  disability  if  the  employee 
has  completed  five  years  of  civilian  service.  The  annuity  of  an  em- 
ployee who  retires  on  disability  is  calculated  under  the  same  general 
formula  that  is  applicable  to  most  other  retirees.  However,  a  disabil- 
ity retiree  is  guaranteed  a  minimum  annuity  equal  to  the  lesser  of 
(1)  40  percent  of  the  employee's  high  3-year  average  salary  or  (2)  an 
amount  computed  under  the  general  formula  after  increasing  the  em- 
ployee's service  by  the  number  of  years  elapsing  between  the  date  of 
separation  and  the  date  on  which  the  employee  would  reach  age  60. 

The  purpose  of  the  guaranteed  minimum  disability  benefit  is  to 
provide  reasonable  incomes  to  employees  who  become  disabled  after 
relatively  few  years  of  service.  However,  under  existing  law,  the  min- 
imum disability  annuity  provisions  are  applicable  to  all  employees, 
regardless  of  whether  they  are  receiving  benefits  from  other  Federal 
programs. 

There  currently  are  over  140,000  military  retirees  employed  by  the 
Government  in  civilian  positions.  Military  personnel  are  eligible  to 
retire  from  military  service  at  any  age  after  completing  20  years  of 
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service.  Military  retirees  who  have  service-connected  disabilities  may 
be  awarded  Veterans'  Administration  compensation  in  lieu  of  their 
military  retirement  benefits. 

Both  the  General  Accounting  Office  and  the  Office  of  Personnel 
Management  have  expressed  the  view  that  the  guaranteed  minimum 
disability  benefit  under  the  civil  service  retirement  system  is  inap- 
propriate for  individuals  who  are  receiving  full  benefits  from  careers 
in  military  sendee.  Accordingly,  both  agencies  have  recommended 
that  the  civil  service  retirement  law  be  amended  to  exclude  individuals 
who  are  receiving  military  retirement  benefits,  or  veterans'  compen- 
sation in  lieu  of  such  benefits,  from  the  minimum  disability  annuity 
provision. 

In  accordance  with  the  recommendations  of  the  General  Accounting 
Office  and  the  Office  of  Personnel  Management,  section  406(a)  of  the 
committee's  proposal  amends  section  8339(g)  of  title  5,  United  States 
Code — the  minimum  disability  annuity  provision — to  exclude  there- 
from individuals  who  are  receiving  military  retired  or  retainer  pay 
or  Veterans'  Administration  pension  or  compensation  in  lieu  of  mili- 
tary retirement  benefits.  The  civil  service  annuities  of  such  individuals 
shall  be  computed  under  the  general  formula  set  forth  in  subsection 
(a),  (b),  or  (c)  of  section  8339.  excluding  credit  for  military  service. 
However,  if  the  amount  of  the  annuity  computed  under  the  general 
formula  plus  the  military  or  veterans'  compensation  benefits  is  less 
than  the  guaranteed  minimum  disability  annuity,  an  amount  equal  to 
the  difference  will  be  added  to  the  annuitv  computed  under  the  general 
formula.  It  should  be  noted  that  the  exclusion  from  the  minimum  dis- 
ability benefit  does  not  apply  to  individuals  receiving  military  retired 
pay  on  account  of  service-connected  disabilities  incurred  in  combat 
with  an  enemy  or  caused  by  an  instrumentality  of  war  or  retired  pay 
awarded  under  chapter  67  of  title  10  to  individuals  who  are  at  least 
60  years  of  age. 

Subsection  (b)  of  section  406  adds  a  new  subsection  (m)  to  section 
8347  of  title  5  which  requires  the  Secretary  of  Defense  and  the  Ad- 
ministrator of  Veterans  Affairs  to  provide  information  on  military 
retired  pay  or  veterans'  pensions  or  compensation  when  such  infor- 
mation is  requested  by  the  Director  of  the  Office  of  Personnel  Manage- 
ment. The  new  subsection  (m)  further  provides  that  the  Director  of 
OPM  shall  request  onlv  such  information  as  is  necessarv  and  shall 
establish  such  safeguards  as  are  necessary  to  ensure  that  the  informa- 
tion made  available  under  the  subsection  is  used  onlv  for  the  purpose 
authorized. 

Subsection  (c)  of  section  406  provides  that  the  amendments  made 
by  section  406  shall  take  effect  on  October  1, 1980. 

Section  407 — Exemption  of  Life  Insurance  Premiums  from  State 
Taxation 

Approximately  360  insurance  companies  participate  in  the  Federal 
Employees  Group  Life  Insurance  Program  (FEGLI),  but  the  most 
significant  functions  are  performed  by  the  Metropolitan  Life  Insur- 
ance Company.  Under  a  contract  with  the  Office  of  Personnel  Manage- 
ment (OPM),  Metropolitan's  Office  of  Federal  Employees  Group 
Life  Insurance — 

— Settles  and  pays  life  insurance  and  accidental  death  and  dis- 
memberment claims ; 
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— Contracts  for  and  administers  the  contracts  with  the  other  insur- 
ance companies  (reinsurers)  in  the  FEGLI  program ; 

— Participates  with  about  100  other  carriers  in  maintaining  a  con- 
version pool  to  cover  those  separated  Federal  employees  who 
choose  to  convert  their  FEGLI  coverage  to  private  insurance ; 

— Maintains  a  contingency  reserve  for  fluctuations  in  claims  (the 
reserve  has  been  reduced  from  $195  million  in  fiscal  year  1972  to 
$50  million  in  fiscal  year  1976)  ; 

— Prepares  annual  financial  statements  covering  its  activities ;  and 

— Determines  and  pays  tax  liabilities. 

Each  month  OPM  remits  amounts  necessary  for  the  payment  of 
benefit  claims  to  Metropolitan.  Any  premium*  collections  exceeding 
these  payments  are  retained  in  the  FEGLI  Fund  under  OPM's  con- 
trol. Under  FEGLI,  the  Government,  for  all  practical  purposes,  as- 
sumes all  risks  and  liabilities,  establishes  and  collects  premiums,  estab- 
lishes reserves  and  manages  most  of  the  funds.  Metropolitan's  function 
is  primarily  to  settle  and  pay  insurance  claims  for  which  it  is  reim- 
bursed by  the  Government. 

Generally,  the  States  do  not  impose  premium  taxes  on  group  life 
insurance  programs  which  are  self -insured.  They  do,  however,  impose 
such  taxes  on  insurance  carriers  when  they  underwrite  group  life 
programs.  Since  FEGLI  is  not  by  law  a  self -insured  program,  Metro- 
politan is  required  to  pay  State  premium  taxes  on  the  claims  it  pays. 
The  Government  then  reimburses  Metropolitan  for  its  FEGLI  tax 
payments. 

The  committee  believes  that  the  practice  of  contracting  with  Metro- 
politan to  process  insurance  claims  is  beneficial  in  view  of  Metro- 
politan's experience  and  knowledge  in  the  life  insurance  field.  The 
committee  does  not  believe,  however,  that  FEGLI  premiums  should 
be  subject  to  State  taxation  since  the  FEGLI  program  is,  in  effect, 
a  self-insured  program. 

Accordingly,  section  407  of  the  committee's  proposal  amends  sec- 
tion 8714  of  title  5,  United  States  Code,  by  adding  a  new  subsection 
(c)  which  provides  that  no  tax,  fee,  or  other  monetary  payment  may 
be  imposed  or  collected  by  any  State,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Eico  on  any  premium  paid  under  an  in- 
surance policy  purchased  under  the  FEGLI  program.  This  tax  exemp- 
tion does  not  apply  to  a  tax,  fee,  or  other  monetary  payment  imposed  on 
the  net  income  or  profit  accruing  to  or  realized  by  an  insurance  com- 
pany from  business  conducted  under  the  FEGLI  program  if  the  tax, 
fee,  or  payment  is  applicable  to  a  broad  range  of  business  activity. 

The  amendments  made  by  section  407  take  effect  on  the  date  of 
enactment  and  shall  apply  with  respect  to  premiums  paid  on  and  after 
such  date. 

Cost  Estimates 

U.S.  Congress, 
Congressional  Btjdget  Office, 

Washington,  D.C.,  July  10, 1980. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
TJ.JS.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Your  staff  recently  requested  estimates  con- 
cerning the  potential  budgetary  impact  in  fiscal  year  1981  for:  pro- 
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rating  initial  cost-of-living  adjustments  for  federal  retirees;  delaying 
the  March  1981  cost-of-living  adjustment;  and  exempting  federal  life 
insurance  premiums  from  state  taxation. 

The  total  impact  of  these  proposals  would  be  an  estimated  reduction 
in  1981  outlays  of  $392  million.  The  largest  part  of  this  savings,  about 
$390  million,  represents  the  combined  effect  of  the  changes  in  civil 
service  retirement  adjustments.  Exempting  federal  life  insurance 
premiums  from  state  taxes  would  save  the  government  about  $2.5 
million,  assuming  enactment  prior  to  October  1980  and  that  the  cost 
per  $1,000  of  coverage  would  be  reduced  accordingly. 

Should  the  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  these  estimates. 
Sincerely, 

Alice  M.  RrvLiN,  Director. 


U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  An  employee  who  leaves  federal  service  is  en- 
titled to  a  lump-sum  payment  for  unused  annual  leave.  Under  exist- 
ing law,  this  payment  is  equal  to  the  pay  an  employee  would  receive 
if  he  chose  to  use  the  annual  leave  prior  to  termination  of  his  employ- 
ment. Consequently,  credit  for  holidays  that  occur  after  separation  and 
within  the  period  covered  by  the  unused  leave  is  included  in  deter- 
mining the  size  of  the  payment.  If  these  payments  did  not  include  any 
holidays  credits,  outlays  in  fiscal  year  1981  would  be  reduced  by  about 
$22  million. 

The  General  Accounting  Office  estimates  that  in  fiscal  year  1977  at 
least  $20  million  in  lump-sum  payments  were  attributable  to  holiday 
credits.  The  Congressional  Budget  Office  has  adjusted  this  estimate : 
to  reflect  projected  1981  pay  levels ;  to  exclude  savings  that  would  be 
realized  by  the  U.S.  Postal  Service ;  and  to  consider  the  possibility  that 
some  individuals  would  reschedule  their  separation  date  to*  follow  a 
forthcoming  federal  holiday. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  concerning  this  estimate. 

With  best  wishes. 
Sincerely, 

Alice  M.  Rivlin,  Director. 


U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
U.S.  House  of  Representatives,  W ashington,  D.C. 

Dear  Mr.  Chairman:  Pursuant  to  your  request  of  June  27,  1980, 
the  Congressional  Budget  Office  has  reviewed  the  proposed  legislation 
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relating  to  crediting  amounts  received  for  certain  Reserves  or  National 
Guard  service. 

Under  the  current  law  federal  civilian  personnel  who  are  members 
of  the  National  Guard  or  Reserves  receive  both  civilian  and  military 
pay  during  their  annual  period  of  active  duty  for  training.  The  pro- 
posed legislation,  if  enacted,  would  eliminate  this  dual  compensation 
by  limiting  payment  to  active  duty  pay  plus  the  difference  between 
their  military  pay  and  their  civil  service  pay  for  that  period. 

If  enacted,  agency  payroll  costs  in  fiscal  year  1981  would  be  reduced 
by  $56.2  million  on  a  full-year  basis.  This  estimate  assumes  that  ap- 
proximately 106,000  full-time  civilian  personnel  will  be  on  National 
Guard  or  Reserve  duty  during  fiscal  year  1981,  and  that  the  average 
pay  reduction  for  the  two  week  period,  will  be  $530  per  person.  This 
estimate  excludes  the  savings  that  would  be  realized  by  the  U.S.  Postal 
Service,  and  other  off -budget  agencies. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 


U.S.  Congress, 
Congressional  Budget  Ofeice, 
Washington,  B.C.,  Jime  '27, 1980. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
U.S.  House  of  Representatives, 
W ashington,  B.C. 

Dear  Mr.  Chairman  :  Pursuant  to  your  request  of  June  25,  1980, 
the  Congressional  Budget  Office  has  reviewed  H.R.  7492,  a  bill  to 
amend  section  8337 (a)  of  title  5,  United  States  Code,  concerning  disa- 
bility retirements  under  the  Civil  Service  Retirement  System,  and  for 
other  purposes,  as  introduced  and  referred  to  the  House  Committee  on 
Post  Office  and  Civil  Service,  June  4, 1980. 

Under  current  law  a  federal  employee  with  five  or  more  years 
of  government  service  is  eligible  for  disability  retirement  if  unable  to 
perform  one  or  more  significant  functions  of  his  present  job.  If  enacted, 
H.R.  7492  would  change  the  eligibility  standards  for  disability  retire- 
ment. Specifically,  it  would  not  allow  an  employee  to  receive  disability 
retirement  if  he  is  able  to  perform  the  functions  of  a  vacant  position 
in  the  employing  agency  at  the  same  grade  or  level  at  which  he  is 
currently  employed. 

Enactment  of  H.R.  7492  is  estimated  to  save  $13  million  in  Civil 
Service  Retirement  outlays  in  fiscal  year  1981.  The  outlay  savings 
assume  enactment  on  October  1,  1980;  the  provisions  of  the  bill  would 
become  effective  ninety  days  later.  If  cost-of-living  adjustments  re- 
ceived by  Civil  Service  annuitants  were  made  on  an  annual  rather 
than  semi-annual  basis,  the  estimated  disability  savings  would  be 
slightly  lower. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Birector. 
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U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C.,  April  11,  1980. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
U.S.  Home  of  Representatives, 
W ashington,  D.C. 

Dear  Mr.  Chairman  :  Pursuant  to  your  request,  the  Congressional 
Budget  Office  has  prepared  the  enclosed  cost  estimate  for  H.R.  6716,  a 
bill  to  amend  title  5,  United  States  Code,  to  provide  for  the  considera- 
tion of  military  retirement  benefits  or  veterans  benefits  in  lieu  thereof 
in  determining  minimum  disability  benefits  under  the  Civil  Service 
Retirement  System,  and  for  other  purposes. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

Enclosure. 


Congressional  Budget  Office  Cost  Estimate 

April  4, 1980. 

1.  Bill  number :  H.R.  6716. 

2.  Bill  title:  To  amend  title  5,  United  States  Code,  to  provide  for 
the  consideration  of  military  retirement  benefits  or  veterans  benefits 
in  lieu  thereof  in  determining  minimum  disability  benefits  under  the 
Civil  Service  Retirement  System,  and  for  other  purposes. 

3.  Bill  status :  As  introduced  and  referred  to  the  House  Committee 
on  Post  Office  and  Civil  Service,  March  5, 1980. 

4.  Bill  purpose:  If  enacted,  H.R.  6716  would  prevent  federal  em- 
ployees eligible  for  military  retirement  or  veterans  benefits  from  using 
the  minimum  civil  service  disability  formula.  For  such  individuals, 
disability  benefits  would  be  based  on  actual  years  of  civilian  service. 

5.  Cost  estimate : 

[By  fiscal  year,  in  millions  of  dollars] 

Budget  Function  600 :  Estimated  outlay  reduction  : 

1981    3.4 

1982   11.0 

1983   19.  7 

1984   29.5 

1985   40.5 

6.  Basis  of  estimate:  This  estimate  assumes  that  the  provisions  of 
H.R.  6716  will  be  in  effect  as  of  October  1, 1980. 

The  estimated  outlay  reduction  represents  the  difference  between 
the  annuitants  receiving  the  minimum  disability  benefit  and  one  based 
on  actual  years  of  service.  It  is  estimated  that  this  difference  represents 
21.75  percent  of  the  high  three  average  salary,  or  an  annual  rate  of 
approximately  $4,800  per  person  in  fiscal  year  1981. 

The  critical  variables  that  determine  the  estimated  outlay  reduction 
are  the  number  of  people  affected,  their  average  high  three  salary  and 
their  average  length  of  civilian  service.  At  the  request  of  the  Congres- 
sional Budget  Office,  the  data  necessary  to  estimate  these  variables  were 
provided  by  the  Office  of  Personnel  Management  and  the  General  Ac- 
counting Office,  and  are  summarized  below. 
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A.  Number  of  employees  per  year   1,248 

B.  Average  high  3  salary  $22,  300 

C.  Average  years  of  civilian  service  (years)   11 

D.  Percent  of  average  salary  that  would  be  received  under  current 

minimum  disability  standards   40 

E.  Percent  of  average  salary  that  would  be  received  under  H.R.  6716   18.  25 


7.  Estimate  comparison:  The  General  Accounting  Office  (GAO) 
estimates  that  approximately  1,083  people  each  year  will  be  affected 
by  enactment  of  H.K.  6716.  The  present  value  of  the  stream  of  savings 
over  the  lifetime  of  each  group  of  annuitants  is  estimated  by  GAO  to 
be  $49  million. 

The  CBO  estimate  differs  from  the  GAO  estimate  in  the  number 
of  people  affected  per  year  and  in  the  method  of  presenting  the  sav- 
ings. The  number  of  people  affected  per  year  is  estimated  by  CBO 
from  information  contained  in  the  Survey  of  Income  of  Civil  Serv- 
ice Annuitants,  prepared  for  the  House  Committee  on  Post  Office 
and  Civil  Service,  1973.  The  CBO  estimate  shows  outlay  savings  in 
each  fiscal  year,  while  the  GAO  estimate  represents  the  present  value 
of  the  savings  stream. 

8.  Previous  CBO  estimate :  None. 

9.  Estimate  prepared  by :  Sherri  Kaplan. 

10.  Estimate  approved  by : 

C.  G.  Ntjckols 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis). 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  5,  UNITED  STATES  CODE 

PART  III— EMPLOYEES 

******* 

Subpart  D — Pay  and  Allowances 

******* 

CHAPTER  55— PAY  ADMINISTRATION 

******* 

SUBCHAPTER  II— WITHHOLDING  PAY 

******* 

§5519.  Crediting  amounts  received  for  certain  Reserve  or  Na- 
tional Guard  service 

An  amount  (other  than  a  travel,  transportation,  or  per  diem  allow- 
ance) received  by  an  employee  or  individual  for  military  service  as  a 
member  of  the  Reserve  or  National  Guard  for  a  period  for  which  he  is 
entitled  to  leave  under  section  6323  [(c)  or  (d)  J  (a)  or  (b)  of  this 
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title  shall  be  credited  against  the  pay  payable  to  the  employee  or  in- 
dividual with  respect  to  his  civilian  position  for  that  period. 

!§S  Sfj  !$S  V  Sji  5fc 

SUBCHAPTER  VI— PAYMENT  FOR  ACCUMULATED 
AND  ACCRUED  LEAVE 

§5551.  Lump-sum  payment  for  accumulated  and  accrued  leave 
on  separation 

(a)  An  employee  as  defined  by  section  2105  of  this  title  or  an  indi- 
vidual employed  by  the  government  of  the  District  of  Columbia,  who 
is  separated  from  the  service  or  elects  to  receive  a  lump-sum  pay- 
ment for  leave  under  section  5552  of  this  title,  is  entitled  to  receive 
a  lump-sum  payment  for  accumulated  and  current  accrued  annual 
or  vacation  leave  to  which  he  is  entitled  by  statute.  The  lump-sum 
payment  shall  equal  the  pay  the  employee  or  individual  would  have 
received  had  he  remained  in  the  service  until  expiration  of  the  period 
of  the  annual  or  vacation  leave.  The  period  of  leave  used  for  calculat- 
ing the  lump-sum  payment  shall  not  he  extended  due  to  any  holiday 
occurring  after  separation. 

SUBPART  G— INSURANCE  AND  ANNUITIES 
CHAPTER  83— RETIREMENT 

******* 

SUBCHAPTER  III— CIVIL  SERVICE  RETIREMENT 
******* 

§8331.  Definitions 

For  the  purpose  of  this  subchapter — 

*  *  * 

*J»  *i»  sfs  sjc  jJj  j{j  s|s 

£(6)  "disabled"  and  "disability"  means  totally  disabled  or  total 
disability,  respectively,  for  useful  and  efficient  service  in  the  grade 
or  class  of  position  last  occupied  by  the  employee  or  Member 
because  of  disease  or  injury  not  due  to  vicious  habits,  intemper- 
ance, or  willful  misconduct  on  his  part  within  5  years  before 
becoming  so  disabled; J 

******* 

§  8337.  Disability  retirement 

[(a)  An  employee  who  completes  5  years  of  civilian  service  and  is 
found  by  the  Office  of  Personnel  Management  to  have  become  disabled 
shall  be  retired  on  his  own  application  or  on  application  by  his  agency. 
A  Member  who  completes  5  years  of  Member  service  and  is  found  by 
the  Office  to  have  become  disabled  shall  be  retired  on  his  own  applica- 
tion. An  annuity  authorized  by  this  section  is  computed  under  section 
8339  of  this  title.] 

{a)  An  employee  who  completes  5  years  of  civilian  service  and  has 
become  disabled  shall  be  retired  on  the  employee^  own  application  or 


214 


on  application  by  the  employee's  agency.  Any  employee  shall  be  con- 
sidered to  be  disabled  only  if  the  employee  is  found  by  the  Office  of 
Personnel  Management  to  be  unable,  because  of  disease  or  injury,  to 
render  useful  and  efficient  service  in  the  employee's  position  and  is  not 
qualified  for  reassignment,  under  procedures  prescribed  by  the  Office, 
to  a  vacant  position  which  is  in  the  agency  at  the  same  grade  or  level 
and  in  which  the  employee  would  be  able  to  render  useful  and  efficient 
service.  A  Member  who  completes  5  years  of  Member  service  and  is 
found  by  the  Office  to  be  disabled  for  useful  and  efficient  service  as  a 
M ember  because  of  disease  or  injury  shall  be  retired  on  the  Member's 
own  application.  An  annuity  authorized  by  this  section  is  computed 
under  section  8339(g)  of  this  title,  unless  the  employee  or  Member  is 
eligible  for  a  higher  annuity  computed  under  section  8339 (a) -(e)  or 
(n). 

*  *  *  *  *  *  * 

§8339.  Computation  of  annuity 

(a)  *  *  * 

******* 

(g)  The  annuity  of  an  employee  or  Member  retiring  under  section 
8337  of  this  title  is  at  least  the  smaller  of — 

(1)  40  percent  of  his  average  pay ;  or 

(2)  the  sum  obtained  under  subsections  (a) -(c)  of  this  section 
after  increasing  his  service  of  the  type  last  performed  by  the 
period  elapsing  between  the  date  of  separation  and  the  date  he 
becomes  60  years  of  age. 

However,  if  an  employee  or  Member  retiring  under  section  8337  of 
this  title  is  receiving  retired  pay  or  retainer  pay  for  military  service 
(except  that  specified  in  section  8332(c)  (1)  or  (2)  of  this  title)  or 
Veterans'  Administration  pension  or  compensation  in  lieu  of  such  re- 
tired or  retainer  pay,  the  annuity  of  that  employee  or  Member  shall 
be  computed  under  subsection  (a),  (b),  or  (c)  of  this  section,  as  ap- 
propriate, excluding  credit  for  military  service  from  that  computa- 
tion. If  the  amount  of  the  annuity  so  computed,  plus  the  retired,  or 
retainer  pay  which  is  received,  or  which  would  be  received  but  for  the 
application  of  the  limitation  in  section  5532  of  this  title,  or  the  Vet- 
erans'1 Administration  pension  or  compensation  in  lieu  of  such  retired 
or  retainer  pay,  is  less  than  the  smaller  of  the  annuity  otherwise  pay- 
able under  paragraph  (1)  or  (2)  of  this  subsection,  an  amount  equal 
to  the  difference  shall  be  added  to  the  annuity  payable  under  subsec- 
tion (a),  (b),or  (c)  of  this  section,  as  appropriate. 

******* 

§  8340.  Cost-of-living  adjustment  of  annuities 

(a)  *  *  * 

******* 

(c)  Eligibility  for  an  annuity  increase  under  this  section  is  gov- 
erned by  the  commencing  date  of  each  annuity  payable  from  the  Fund 
as  of  the  effective  date  of  an  increase,  except  as  follows : 

[(1)  An  annuity  (except  a  deferred  annuity  under  section  8338 
of  this  title  or  any  other  provision  of  law)  which — 

[(A)  is  payable  from  the  Fund  to  an  employee  or  Mem- 
ber who  retires,  or  to  the  widow  or  widower  of  a  deceased  em- 
ployee or  Member ;  and 
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[(B)  has  a  commencing  date  after  the  effective  date  of  the 
then  last  preceding  annuity  increase  under  subsection  (b)  of 
this  section ; 

shall  not  be  less  than  the  annuity  which  would  have  been  payable 
if  the  commencing  date  of  such  annuity  had  been  the  effective 
date  of  the  then  last  preceding  annuity  increase  under  subsection 
(b)  of  this  section.  In  the  administration  of  this  paragraph,  an 
employee  or  a  decreased  employee  shall  be  deemed,  for  the  pur- 
poses of  section  8339  (m)  of  this  title,  to  have  to  his  credit,  on  the 
effective  date  of  the  then  last  preceding  annuity  increase  under 
subsection  (b)  of  this  section,  a  number  of  days  of  unused  sick 
leave  equal  to  the  number  of  days  of  unused  sick  leave  to  his  credit 
on  the  date  of  his  separation  from  the  service.] 

(1)  The  -first  increase  (if  any)  made  under  subsection  (b)  of 
this  section  to  an  annuity  which  is  payable  from  the  Fund  to  an 
employee  or  Member  wh-o  retires,  or  to  the  widow  or  widower  of  a 
deceased  employee  or  Member,  shall  be  equal  to  the  product 
(adjusted  to  the  nearest  y10  of  1  percent)  of — 

(A)  yQ  of  the  applicable  percent  change  computed  under 
subsection  (b)  of  this  section,  multiplied  by 

(B)  the  number  of  full  months  for  which  the  annuity  was 
payable  from  the  Fund  before  the  effective  date  of  the  in- 
crease (counting  any  portion  of  a  month  as  a  full  month). 

******  * 

§  8347.  Administration ;  regulations 

(a)  *  *  * 

******* 

(m)  Notwithstanding  any  other  provision  of  law,  for  the  pnirpose 
of  ensuring  the  accuracy  of  information  used  in  the  administration  of 
this  chapter,  at  the  request  of  the  Director  of  the  Office  of  Personnel 
Management — 

(1)  the  Secretary  of  Defense  or  the  Secretary's  designee  shall 
provide  information  on  retired  or  retainer  pay  provided  under 
title  10;  and 

(2)  the  Administrator  of  Veterans  Affairs  shall  provide  infor- 
mation on  pensions  or  compensation  provided  under  title  38. 

The  Director  shall  request  only  such  information  as  the  Director  deter- 
mines is  necessary.  The  Director,  in  consultation  icith  the  officials  from 
whom  information-  is  requested,  shall  establish,  by  regulation  and 
otherwise,  sueh  safeguards  as  are  necessary  to  ensure  that  informa- 
tion made  available  under  this  subsection  is  used  only  for  the  purpose 
authorized. 

******* 

CHAPTER  87— LIFE  INSURANCE 
*  *  *  *  *  *  * 

§  8714,  Employee's  Life  Insurance  Fund 

(a)^The  amounts  withheld  from  employees  under  section  8707  of 
this  title  and  the  sums  contributed  from  appropriations  and  fund? 
under  section  8708  of  this  title  shall  be  deposited  in  the  Treasury  of 
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the  United  States  to  the  credit  of  the  Employees'  Life  Insurance 
Fund.  The  Fund  is  available  without  fiscal  year  limitation  for — 

(1)  premium  payments  under  an  insurance  policy  purchased 
under  this  chapter ;  and 

(2)  expenses  incurred  by  the  Office  of  Personnel  Management 
in  the  administration  of  this  chapter  within  the  limitations  that 
may  be  specified  annually  by  appropriation  acts. 

(b)  The  Secretary  of  the  Treasury  may  invest  and  reinvest  any  of 
the  money  in  the  Fund  in  interest-bearing  obligations  of  the  United 
States,  and  may  sell  these  obligations  for  the  purposes  of  the  Fund. 
The  interest  on  and  the  proceeds  from  the  sale  of  these  obligations,  and 
the  income  derived  from  dividend  or  premium  rate  adjustments  from 
insurers,  become  a  part  of  the  Fund. 

(c)  (1)  No  tax,  fee,  or  other  monetary  payment  may  be  imposed  or 
collected  by  any  State,  the  District  of  Columbia,  or  the  Commonwealth 
of  Puerto  Rico,  or  by  any  political  subdivision  or  other  governmental 
authority  thereof,  on,  or  with  respect  to,  any  premium  paid  under 
an  insurance  policy  purchased  under  this  chapter. 

(2)  Paragraph  (1)  of  this  subsection  shall  not  be  construed  to 
exempt  any  company  issuing  a  policy  of  insurance  under  this  chapter 
from  the  imposition,  payment,  or  collection  of  a  tax,  fee,  or  other 
monetary  payment  on  the  net  income  or  profit  accruing  to  or  realized 
by  that  company  from  business  conducted  under  this  chapter,  if  that 
tax,  fee,  or  payment  is  applicable  to  a  broad  range  of  business  activity. 


SUBTITLE  B  SAVINGS  UNDER  THE  POSTAL  SERVICE  PROGRAM 

Section  3(a)(4)(A)  of  H.  Con.  Res.  307  instructs  the  Committee 
on  Post  Office  and  Civil  Service  to  recommend  "program  reductions 
in  laws  within  its  jurisdiction  to  reduce  spending  by  $500,000,000'  in 
budget  authority  and  $500,000,000  in  outlays"  for  fiscal  year  1981. 
Although  the  authority  under  section  310  of  the  Congressional  Budget 
Act  of  1974  permits  each  legislative  committee  to  determine  what 
changes  shall  be  proposed  to  comply  with  reconciliation  instructions, 
the  elimination  of  Saturday  mail  delivery  has  been  prominently  ad- 
vertised throughout  the  budget  process  this  year  as  the  target  for 
achieving  this  spending  reduction. 

The  committee's  recommendations  comply  with  the  reconciliation 
instructions,  but  are  designed  to  ensure  the  continuation  of  Saturday 
mail  delivery.  Rather  than  reduce  the  authorization  for  the  public 
service  appropriations  by  $500  million,  the  committee  recommends 
that  the  public  service  authorization  be  reduced  by  onlv  $250  million, 
and  that  other  authorizations  be  reduced  by  $236  million.  The  total 
reduction  in  authorizations  for  postal  appropriations  for  fiscal  year 
1981  is  $486  million  under  the  committee's  proposed  legislation.  The 
actual  1981  impact  upon  postal  finances  will  be  only  $250  million  be- 
cause the  remaining  reductions  can  be  absorbed  by  cost  avoidance  or 
increased  revenues  from  mail  users. 

The  committee  recommends  that  the  continuation  of  Saturday  mail 
delivery  be  required  by  enacting  legislation  as  part  of  the  budget 
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reconciliation  to  prohibit  the  Postal  Service  from  eliminating  or  plan- 
ning to  eliminate  Saturday  mail  in  fiscal  year  1981.  Next,  year  if 
Congress  determines  that  a  change  in  the  frequency  of  mail  service 
is  desirable,  it  may  so  direct.  The  committee  believes  that  a  more 
orderly  approach  to  changing  a  major  aspect  of  postal  operations 
would  be  desirable.  Attempting  to  eliminate  Saturday  mail  delivery 
by  arbitrarily  cutting  appropriations  half  a  billion  dollars  suggests 
a  lack  of  understanding  of  postal  laws,  policies,  procedures,  and  col- 
lective bargaining  agreements,  as  well  as  a  failure  to  appreciate  the 
severe  impact  upon  reliable  mail  service  caused  by  the  sudden  elim- 
ination of  one  sixth  of  all  delivery  service. 

Section  J±ll — Authorization  for  Public  Service  Appropriation 

Section  411  of  the  committee  recommendations  would  amend  section 
2401  of  title  39,  United  States  Code,  by  reducing  the  authorization  for 
the  public  service  appropriations  to  the  Postal  Service  from  the  cur- 
rent dollar  amount  of  $736  million  to  $486  million,  a  reduction  of  $250 
million.  Existing  law  authorizes  an  appropriation  based  on  a  percent- 
age of  the  total  appropriation  to  the  Post  Office  Department  for  fiscal 
year  1971.  Beginning  in  fiscal  year  1980,  the  percentage  declines  from 
10  percent  at  the  rate  of  one  percent  each  year.  The  current  authoriza- 
tion is  8%  of  the  1971  appropriation  or  $736  million.  The  committee's 
proposal  has  no  effect  on  authorization  for  fiscal  years  after  1981; 
therefore,  the  authorization  for  fiscal  year  1982  will  be  $644  million, 
which  represents  a  return  to  the  public  service  funding  pattern  estab- 
lished by  the  Postal  Reorganization  Act. 

Section  1^12 — Continuation  of  Six-Day  Mail  Delivery 

Section  412  would  prohibit  the  Postal  Service  from  taking  any 
action  or  initiating  plans  to  take  any  action  to  eliminate  six-day  mail 
delivery  from  the  date  of  enactment  of  this  legislation  until  the  end 
of  fiscal  year  1981. 

Section  413 — Authorization  for  Revenue  Foregone  Appropriations 

Section  413  reduces  by  $100  million  the  authorization  for  appropri- 
ations to  the  Postal  Service  to  recover  "revenue  foregone"  authorized 
for  certain  preferred  senders  of  mail.  Under  section  3626  of  title  39, 
enacted  as  part  of  the  Postal  Reorganization  Act  in  1970,  certain 
users  of  second,  third,  and  fourth  class  mail  pay  rates  which  are  less 
than  the  commercial  rate  applicable  to  those  classes.  Nonprofit  educa- 
tional, scientific,  philanthropic,  agricultural,  labor,  veterans,  or  fra- 
ternal organizations  which  secure  a  permit  from  the  Postal  Service 
may  mail  third-class  bulk  mail  at  this  rate,  currently  five  cents  per 
piece  below  the  regular  third-class  bulk  piece  rate.  Each  year  Con- 
gress appropriates  an  amount  to  make  up  the  difference  between  the 
postal  revenue  actually  received  from  these  mail  users  and  the  reve- 
nues which  would  be  received  if  the  preferred  status  did  not  exist. 
Section  413  would  reduce  the  authorization  for  this  total  amount,  $678 
million  for  fiscal  year  1981,  by  $100  million.  Out  of  the  total  $678  mil- 
lion appropriation  to  pay  the  1981  cost  of  carrying  preferred  mail  at 
reduced  rates,  $419  million  is  the  portion  estimated  for  third-class. 
The  entire  $100  million  reduction  will  be  subtracted  from  this  third- 
class  portion.  The  elimination  of  this  portion  of  the  authorization  will 
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permit  the  Postal  Service  to  increase  the  rate  of  postage  for  these  mail 
users  during  fiscal  year  1981  to  recover  the  $100  million  in  postal  reve- 
nues rather  than  appropriations.  In  this  instance,  if  section  3  is  en- 
acted, the  Postal  Service  will  be  authorized  to  increase  the  rates  for 
preferred  third-class  mailers  from  the  current  rate  of  3.5  cents  per 
piece  to  a  rate  estimated  sufficient  to  produce  the  $100  million  which 
will  not  be  appropriated  because  of  the  enactment  of  section  3. 

Section  414 — Adjustment  of  Reduced  Rates 

Section  414  revises  section  3627  of  title  39,  to  clarify  the  language 
of  that  provision  which  permits  the  increases  in  preferred  rates  dis- 
cussed in  relation  to  section  413.  Section  3627  provides  that  if  Con- 
gress fails  to  appropriate  the  "revenue  foregone,"  the  Postal  Service 
may  increase  the  preferred  rates  "in  accordance  with  the  provisions 
of  this  subchapter,"  meaning  subchapter  II  of  chapter  36  of  title  39. 
Subchapter  II  deals  exclusively  with  the  procedures  under  which  the 
Postal  Kate  Commission  and  the  Governors  of  the  Postal  Service 
establish  postal  rates  and  the  various  classes  of  mail.  However,  the 
Postal  Service  has  construed  section  3627  to  authorize  unilateral  ac- 
tion by  the  Postal  Service  to  increase  preferred  rates  rather  than  abid- 
ing by  the  specific  letter  of  the  law — increasing  the  rate  pursuant  to  a 
proceeding  before  and  recommendation  by  the  Postal  Rate  Commis- 
sion. To  ensure  future  compliance  with  the  statute,  section  414  amends 
section  3627  to  state  more  clearly  the  requirement  that  a  proceeding 
before  the  Postal  Rate  Commission  must  be  held  and  any  increase  in 
rates  resulting  from  a  failure  of  appropriations  must  be  made  on  the 
basis  of  a  recommended  decision  submitted  by  the  Commission  to  the 
Governors  of  the  Postal  Service.  To  avoid  undue  delay,  the  revised 
section  3627  provides  that  Commission  proceedings  shall  be  a  rule- 
making proceeding  under  section  553  of  title  5  rather  than  a  hearing 
on  the  record  as  provided  under  sections  556  and  557  of  title  5,  as  is 
the  case  for  other  Commission  proceedings.  In  view  of  the  changed 
dates  of  fiscal  year  and  the  timing  of  enactment  of  this  budget  recon- 
ciliation legislation  before  the  beginning  of  fiscal  year  1981,  the  com- 
mittee believes  that  adequate  time  is  available  for  the  completion  of 
the  proper  regulatory  process  before  October  1,  1980.  The  revised  sec- 
tion 3627  requires  action  by  the  Commission  within  60  days,  except 
for  delays  caused  by  the  Postal  Service,  and  authorizes  the  Postal 
Service  to  place  temporary  rates  in  effect  after  the  60  day  period. 

Section  415 — Reconciliation  Appropriations 

Section  415  specifically  authorizes  reconciliation  appropriations  for 
revenue  foregone  for  prior  fiscal  years  when  the  Postal  Service  de- 
velops final  audited  mail  volume  estimates.  Prior  to  this  year,  all 
revenue  foregone  appropriations  were  based  on  Postal  Service  esti- 
mates of  mail  volume,  and  no  final  accounting  was  made  after  audited 
figures  became  available.  The  Postal  Service  and  the  Committee  on 
Appropriations  now  have  developed  a  reconciliation  process  for  ad- 
justing appropriation  amounts  after  audited  mail  volume  figures  are 
available.  For  fiscal  year  1981.  the  Postal  Service  requested  $111  mil- 
lion for  an  adjustment  applicable  to  several  fiscal  years  prior  to  1979. 
The  Committee  on  Appropriations  has  favorably  reported  that  re- 
quest. Section  415  would  specifically  authorize  a  reconciliation  appro- 
priation but  would  postpone  the  effective  date  for  the  1981  reconcilia- 
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tion  appropriation  until  1982.  The  effect  of  section  415  is  to  approve 
the  practice,  but  to  defer  its  financial  consequences  until  after  fiscal 
year  1981.  The  reduction  in  outlays  for  fiscal  year  1981  would  be  $111 
million. 

Section  416 — Nonprofit  Mail  Bates  for  Political  Committees 

Section  416  repeals  section  3626(e)  of  title  39  which,  as  amended 
by  section  11(c)  of  Public  Law  95-593,  enacted  November  4,  1978, 
permits  "qualified  political  committees"  to  mail  third-class  mail  at 
the  preferred  third-class  rate,  currently  3.5  cents  rather  than  8.4  cents 
per  piece.  The  elimination  of  this  preference  will  save  approximately 
$25  million  in  fiscal  year  1981. 

This  amendment  was  enacted  as  part  of  the  1978  amendments  to  the 
Overseas  Citizens  Voting  Rights  Act  of  1975.  No  public  hearings  on 
this  provision  were  held  during  the  consideration  of  that  legislation 
and  no  legislative  history  in  the  committee  reports  or  in  the  debates 
in  the  Senate  or  House  established  criteria  for  regulating  the  privi- 
lege which  this  provision  of  law  allows.  Because  of  the  lack  of  legisla- 
tive guidelines,  the  Postal  Service  has,  properly,  declined  to  define 
"political  committees"  to  determine  eligibility.  Thus  an  unlimited 
number  of  "political  committees,"  presumably  including  any  orga- 
nization which  designated  itself  as  a  "political  committee."  however 
bogus  that  pretention  might  be,  would  be  eligible  to  mail  at  the  sub- 
sidized rate.  To  resolve  this  problem,  Congress  in  the  Treasury-Postal 
Service  Appropriations  Act  of  1979,  Public  Law  96-74,  limited  the 
amount  of  appropriation  available  for  paying  the  cost  of  this  pro- 
vision to  $4  million  for  fiscal  year  1980,  and  further  provided  that  only 
political  parties  defined  under  the  Presidential  Election  Campaign 
Act  of  1972,  Public  Law  92-178,  would  be  eligible  to  participate.  Al- 
though this  limitation  appeared  to  resolve  the  problem,  at  least  for 
fiscal  year  1980,  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  New  York  on  June  20,  1980,  in  the  case  of  Greenberg  et  al  v. 
Bolger  et  al,  found  the  limitation  on  appropriations  to  be  an  uncon- 
stitutional denial  of  both  the  right  of  the  exercise  of  free  speech  under 
the  First  Amendment  and  equal  protection  of  the  laws  under  the 
Fifth  Amendment,  The  court  ruled  that  all  "political  committees" 
would  be  eligible  to  use  this  mailing  privilege.  The  Department  of 
Justice  has  notified  Congress  that  it  will  not  appeal  this  decision.  In 
view  of  these  developments,  and  the  inability  to  control  effectively  the 
administration  of  this  provision  or  to  limit  the  amount  of  money 
spent  to  subsidize  an  undetermined  number  of  "political  committees," 
the  committee  recommends  that  the  provision  be  repealed. 

The  committee  recognizes  that  the  Congressional  Budget  Office's 
estimate  of  cost  is  lower  than  the  committee's  estimate.  .The  commit- 
tee's estimate  is  in  accordance  with  volume  estimates  submitted  by  the 
Postal  Service  and  our  belief  that  the  use  of  the  preferred  rate  by 
political  committees  at  every  level  of  political  organizations  would 
be  far  greater  than  the  limited  use  which  has  occurred  under  current 
law.  The  "open-ended"  authorization  under  current  law  will  permit 
not  only  every  local.  State  and  national  "political  committee"  of  the 
Democratic  and  Republican  Parties  to  mail  fund  solicitations  and 
"get  out  the  vote"  appeals  to  approximately  100  million  registered 
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voters,  and  another  100  million  unregistered  voters,  during  the  month 
of  October,  1980,  but  also  to  mail  appeals  for  funds  after  the  election 
to  pay  off  campaign  debts  and  further  the  activities  of  the  parties  and 
the  committees.  In  addition,  any  other  organization  which  calls  itself 
a  "political  party"  and  any  group  which  affiliates  itself  as  an  adjunct 
of  such  a  "political  party"  can  mail  at  the  preferred  rate  under  exist- 
ing law.  The  third-class  preferred  mail  rate  has  proven  to  be  the  most 
attractive  incentive  for  mailers  in  the  history  of  the  United  States 
postal  system.  While  mail  volume  for  other  classes  has  fluctuated  over 
the  years,  the  creation  of  the  preferred  rate  in  1951  and  the  mainten- 
ance of  that  preferred  class  at  rates  substantially  below  the  regular 
third-class  bulk  rate,  and  far  below  any  other  postage  rate,  has  re- 
sulted in  a  continuous  increase  in  mail  volume  each  year.  In  essence, 
the  existence  of  the  rate  creates  the  demand  for  the  service.  The  com- 
mittee believes  that  the  Congressional  Budget  Office  does  not  under- 
stand the  nature  of  the  uses  of  subsidized  mail  by  thousands  of  orga- 
nizations, including  political  parties  to  whom  the  door  is  now  open. 

Section  J^17 — Effective  Dates 

Section  417  establishes  the  effective  dates  for  the  provisions  of  this 
subtitle  and  the  amendments  to  title  39,  United  States  Code,  as  pro- 
posed to  be  made  by  this  subtitle.  Except  for  the  repeal  of  the  author- 
ization for  political  parties  to  mail  at  reduced  rates,  the  effective  date 
of  all  provisions  of  this  subtitle  shall  be  the  date  of  enactment.  The 
effective  date  of  the  poitical  parties'  amendment  shall  be  on  the  first 
day  of  fiscal  year  1981.  Until  that  day,  the  Postal  Service  shall  con- 
tinue to  permit  political  committees  to  mail  at  the  reduced  third-class 
rate. 

Cost  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  B.C.,  July  16,  1980. 

Hon.  James  M.  Hanley, 

Chairman,  Committee  on  Post  Office  and  Civil  Service,  U.S.  House  of 
Representatives,  Washington,  B.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  the  Postal  Service  Budget  Reconciliation 
Recommendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Robert  D.  Reischauer, 
(For  Alice  M.  Rivlin,  Director). 

Enclosure. 

congressional  budget  office  cost  estimate 

July  16,  1980. 

1.  Bill  title :  Budget  Reconciliation  Recommendations  of  the  House 
Committee  on  Post  Office  and  Civil  Service :  Postal  Service. 
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2.  Bill  status :  As  transmitted  by  the  House  Committee  on  Post  Of- 
fice and  Civil  Service  to  the  House  Committee  on  the  Budget,  July 
2, 1980. 

3.  Bill  purpose :  To  comply  with  House  Concurrent  Resolution  307, 
which  instructs  the  House  Committee  on  Post  Office  and  Civil  Service 
to  recommend  program  reductions  in  laws  within  its  jurisdiction  to 
reduce  spending  in  both  budget  authority  and  outlays  by  $500  million 
for  fiscal  year  1981. 

4.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars] 


1981        1982        1983        1984  1985 


Public  service  subsidy    -250      

Revenue  foregone: 

3rd-class  mail.     -100     

USPS  reconciliation    -Ill  111   

Political  Mail     -5        -23  -4  (i)  0) 


Total       -466  88  -4 


1  Not  available. 

The  savings  resulting  from  this  bill  fall  within  budget  function 
370. 

5.  Basis  of  estimate :  The  proposed  legislation  would  make  a  number 
of  changes  in  the  authorization  language  for  various  activities  of  the 
United  States  Postal  Service  (USPS).  The  legislation  would  also 
prohibit  the  USPS  from  reducing  the  number  of  days  each  week  for 
regular  mail  delivery  until  October  1, 1981. 

Public  service  appropriations 

The  bill  would  reduce  the  fiscal  year  1981  public  service  authoriza- 
tion level  for  public  service  costs  from  $736  million  to  $486  million,  re- 
sulting in  a  one-time  savings  of  $250  million. 

Revenue  foregone  appropriations 

The  bill  would  make  three  changes  in  the  authorization  for  appro- 
priations to  USPS  to  recover  revenue  foregone,  which  is  authorized 
for  certain  preferred  mailers. 

Third-class  mail 

The  bill  would  require  a  reduction  in  fiscal  year  1981  of  $100  million 
in  subsidies  to  the  USPS  for  third-class  nonprofit  mail.  The  USPS 
would  be  allowed  to  increase  rates  for  third-class  mailers  to  compen- 
sate for  the  lost  revenue  from  appropriations.  Reduced  rates  for  pre- 
ferred mailers  would  be  restored  beginning  in  fiscal  year  1982. 

USPS  reconciliation 
Prior  to  fiscal  year  1980,  revenue  foregone  appropriations  were 
based  on  USPS  estimates  of  mail  volume.  For  fiscal  year  1981  the 
USPS  requested  $111  million  for  adjustments  to  prior  year  estimates, 
based  on  audited  mail  volume.  The  bill  would  postpone  the  effective 
date  for  the  1981  reconciliation  appropriation  until  1982. 

Political  mail 

Under  current  law,  qualified  political  committees  are  eligible  to 
receive  preferred  third-class  mail  rates.  The  bill  would  eliminate  this 
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category  of  eligibles.  Based  on  CBO's  cost  estimate  for  S.  703,  avail- 
able in  Senate  Report  Number  95-121,  it  is  estimated  that  the  revenue 
foregone  payment  would  be  reduced  by  $5  million  in  fiscal  year  1981, 
$23  million  in  fiscal  year  1982,  and  $4  million  in  fiscal  year  1983. 
Potential  savings  in  fiscal  years  1984  and  1985  were  not  currently  avail- 
able. The  USPS  estimates  that  the  fiscal  year  1980  cost  to  date  for 
political  mail  is  approximately  $2  million. 

6.  Estimate  comparision :  The  House  Committee  on  Post  Office  and 
Civil  Service  estimates  that  the  elimination  of  preferred  class  rates 
for  political  mail  would  save  approximately  $25  million  in  fiscal  year 
1981. 

7.  Previous  CBO  estimate :  None. 

8.  Estimate  prepared  by  Mary  Maginniss. 

9.  Estimate  approved  by : 

C.  G.  Nuckols  (For  James  Blum, 
Assistant  Director  for  Budget  Analysis) . 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  39,  UNITED  STATES  CODE 

*  *  *  *  *  *  • 

PART  III— MODERNIZATION  AND  FISCAL 
ADMINISTRATION 

*  *  *  *  *  *  * 

CHAPTER  24.— APPROPRIATIONS  AND  ANNUAL  REPORT 

*  *  *  *  *  *  * 

§  2401.  Appropriations 

(a)  There  are  appropriated  to  the  Postal  Service  all  revenues 
received  by  the  Postal  Service. 

(b)  (1)  As  reimbursement  to  the  Postal  Service  for  public  service 
costs  incurred  by  it  in  providing  a  maximum  degree  of  effective  and 
regular  postal  service  nationwide,  in  communities  where  post  offices 
may  not  be  deemed  self-sustaining,  as  elsewhere,  there  are  authorized 
to  be  appropriated  to  the  Postal  Service  the  following  amounts : 

(A)  for  each  of  the  fiscal  years  1972  through  1979,  an  amount 
equal  to  10  percent  of  the  sum  appropriated  to  the  former  Post 
Office  Department  by  act  of  Congress  for  its  use  in  fiscal  year 
1971; 

(B)  for  fiscal  year  1980,  an  amount  equal  to  9  percent  of  such 
sum  for  fiscal  year  1971 ; 

(C)  iV  fiscal  vear  1981.  (Tan  amount  equal  to  8  percent  of 
such  sum  for  fiscal  year  1971]  $486 flOOfiQO ; 

(D)  for  fiscal  year  1982,  an  amount  equal  to  7  percent  of  such 
sum  for  fiscal  year  1971 ; 
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(E)  for  fiscal  year  1983,  an  amount  equal  to  6  percent  of  such 
sum  for  fiscal  year  1971 ; 

(F)  for  fiscal  year  1984,  an  amount  equal  to  5  percent  of  such 
sum  for  fiscal  year  1971 ;  and 

(G)  except  as  provided  in  paragraph  (2)  of  this  subsection, 
for  each  fiscal  year  thereafter  an  amount  equal  to  5  percent  of 
such  sum  for  fiscal  year  1971. 

*  *  *  *  *  *  * 

(c)  There  are  authorized  to  be  appropriated  to  the  Postal  Service 
each  year  a  sum  determined  by  the  Postal  Service  to  be  equal  to  the 
difference  between  the  revenues  the  Postal  Service  would  have  received 
if  sections  3217,  3403-3405,  and  3626  of  this  title,  the  Overseas  Citizens 
Voting  Rights  Act  of  1975,  and  the  Federal  Voting  Assistance  Act 
of  1955  had  not  been  enacted  and  the  estimated  revenues  to  be  received 
on  mail  carried  under  such  sections  and  Acts.  In  requesting  an  appro- 
priation under  this  subsection  for  a  fiscal  year,  the  Postal  Service  shall 
include  an  amount  to  reconcile  sums  authorized  to  be  appropriated 
for  prior  fiscal  years  on  the  basis  of  estimated  mail  volume  ivith  sums 
which  would  have  been  authorized  to  be  appropriated  if  based  on  the 
final  audited  mail  volume. 

******* 

PART  IV— MAIL  MATTER 

******* 

CHAPTER  36. — POSTAL  RATES,  CLASSES,  AND 
SERVICES 

******* 

SUBCHAPTER  II— PERMANENT  RATES  AND 
CLASSES  OF  MAIL 

§  3626.  Reduced  rates 

(a)  *  *  * 

■[(e)  (1)  In  the  administration  of  this  section,  the  rates  for  third- 
class  mail  matter  mailed  by  a  qualified  political  committee  shall  be 
the  rates  currently  in  effect  under  former  section  4452  of  this  title  for 
third-class  mail  matter  mailed  by  a  qualified  nonprofit  organization. 
[(2)  For  purposes  of  this  subsection — 

[(A)  the  term  "qualified  political  committee"  means  a  national 
or  State  committee  of  a  political  party,  the  Republican  and 
Democratic  Senatorial  Campaign  Committees,  the  Democratic 
National  Congressional  Committee,  and  the  National  Republican 
Congressional  Committee ; 

[(B)  the  term  "national  committee"  means  the  organization 
which,  by  virtue  of  the  bylaws  of  a  political  party,  is  responsible 
for  the  day-to-day  operation  of  such  political  party  at  the  national 
level ;  and 
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[(C)  the  term  "State  committee"  means  the  organization  which, 
by  virtue  of  the  bylaws  of  a  political  party,  is  responsible  for 
the  day-to-day  operation  of  such  political  party  at  the  State  level. 

[§  3627.  Adjusting  free  and  reduced  rates 

[If  Congress  fails  to  appropriate  an  amount  authorized  under  sec- 
tion 2401(c)  of  this  title  for  any  class  of  mail  sent  at  a  free  or  reduced 
rate  under  section  3217,  3403-3405,  or  3626  of  this  title,  under  the 
Federal  Voting  Assistance  Act  of  1955,  or  under  the  Overseas  Citizens 
Voting  Eights  Act  of  1975,  the  rate  for  that  class  may  be  adjusted 
in  accordance  with  the  provisions  of  this  subchapter  so  that  the  in- 
creased revenues  received  from  the  users  of  such  class  will  equal  the 
amount  for  that  class  that  the  Congress  was  to  appropriate.] 

§  3627.  Adjusting  free  and  reduced  rates 

If  Congress  fails  to  appropriate  an  amowit  authorized  under  sec- 
tion 2401(c)  of  this  title  for  any  class,  subclass,  or  type  of  mail  sent 
free  or  at  a  reduced  rate  of  postage  under  sections  3217,  31fi3-3Jfi5,  or 
3626  of  this  title,  the  Federal  Voting  Assistance  Act  of  1955,  or  the 
Overseas  Citizens  Voting  Rights  Act  of  1975,  the  rate  for  that  class, 
subclass,  or  type  may  be  adjusted  so  that  the  increased  revenues 
received  during  the  fiscal  year  affected  from  users  of  the  class,  sub- 
class, or  type  will  equal  approximately  the  amount  which  the  Con- 
gress failed  to  appropriate.  Adjustments  made  under  this  section  may 
not  become  effective  until  the  Postal  Service  has  submitted  a  re- 
quest for  a  recommended  decision  by  the  Postal  Rate  Commission 
and  the  recommended  decision  has  been  acted  upon  by  the  Governors 
of  the  Postal  Service  under  section  3625  of  this  title.  The  Commission 
shall  conduct  a  proceeding  under  section  553  of  title  5  and  shall  issue 
its  recommended  decision  not  later  than  60  days  after  receiving  the 
request.  If  the  Commission  fails  to  render  its  decision  within  60  days, 
subject  to  the  extension  of  time  provisions  of  section  362^(c)  of  this 
title,  the  Postal  Service  may  establish  temporary  rates  which  may 
continue  in  effect  until  the  Commission's  decision  is  acted  upon. 
*  *  *  *  *  *  * 
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(Title  V) 

Subtitle  A 

I.  OBLIGATION  CEILING  FOR  FISCAL  YEAR  1979  FOR  FEDERAL-AID  HIGHWAY 

PROGRAM 

A.  Report  language 

Section  501  provides  a  safeguard  to  assure  that  the  funding  obliga- 
tions for  the  Federal-aid  highway  program  remain  within  the  levels 
intended  by  Congress.  Subsection  (a)  of  this  section  establishes  a  lim- 
itation of  $7,900,000,000  for  fiscal  year  1980  on  obligations  for  Federal- 
aid  highways  and  highway  safety  construction  programs  exclusive  of 
obligations  for  emergency  relief  under  section  125  of  Title  23,  United 
States  Code.  Subsections  (b)  and  (c)  of  this  section  specifies  the 
formula  and  procedure  to  be  used  for  distributing  the  limitation.  This 
procedure,  applying  only  to  fiscal  year  1980,  has  been  structured  to  be 
consistent  with  the  transportation  outlay  targets  contained  in  the 
President's  budget.  This  section,  along  with  the  obligation  ceilings  for 
fiscal  year  1981,  will  have  the  effect  of  deferring  substantially  more  of 
the  $300  million  in  new  budget  authority  and,  when  considered  in  con- 
junction with  the  Committee's  aviation  proposals,  will  produce  at 
least  $750,000,000  in  outlay  reductions  in  fiscal  year  1981. 

B.  Section-by -section 

Subsection  (a)  of  section  501  limits  the  total  of  all  obligations  for 
Federal-aid  highways  and  highway  safety  construction  programs  for 
fiscal  year  1980  to  $7,900,000,000.  This  limitation  does  not  apply  to  ob- 
ligations for  emergency  relief  under  section  125  of  Title  23,  United 
States  Code.  Subsections  (b)  and  (c)  of  this  section  set  forth  the  for- 
mula and  procedures  to  be  used  in  distributing  the  limitation.  The  in- 
dividual states  by  their  own  priorities  will  actually  determine  the 
amounts  to  be  deferred  within  individual  categories  of  the  Federal-aid 
highway  account. 

II.  OBLIGATION  CEILING  FOR  FISCAL  YEAR  1981  FOR  FEDERAL- AID  HIGHWAY 

PROGRAM 

A.  Report  language 

Section  502  provides  a  safeguard  to  assure  that  the  funding  obliga- 
tions for  the  Federal-aid  highway  program  remain  within  the  levels 
intended  bv  Congress.  Subsection  (a)  of  this  section  establishes  a  lim- 
itation of  $8,750,000,000  for  fiscal  year  1981  on  obligations  for  Federal- 
aid  highways  and  highway  safety  construction  programs  exclusive  of. 
obligations  for  emergency  relief  under  section  125  of  Title  23,  United 
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States  Code.  Subsection  (b)  of  this  section  specifies  the  formula  to  be 
used  for  distributing  70  percent  of  the  limitation  at  the  beginning  of 
the  fiscal  year.  The  remaining  30  percent  is  to  be  made  available,  be- 
ginning July  1,  1981,  on  a  first-come-first-serve  basis  to  States  which 
have  fully  obligated  their  initial  allocation  and  submit  projects.  Sub- 
section (c)  of  this  section  provides  that  sufficient  authority  be  pro- 
vided by  the  Secretary  to  States  to  prevent  lapse  of  funds  except  to 
the  extent  States  indicate  their  intention  to  lapse  Interstate  construc- 
tion funds.  To  the  extent  that  the  allocation  of  the  70  percent  is  not 
sufficient  to  prevent  lapse  in  any  State,  the  additional  amount  required 
should  be  allocated  from  the  remaining  30  percent  and  be  available 
for  obligation.  After  July  1, 1981,  funds  may  be  withdrawn  from  any 
State  not  able  to  obligate  their  share  and  redistributed  to  States  which 
are  able  to  obligate.  This  procedure,  applying  only  to  fiscal  year  1981, 
has  been  structured  to  be  consistent  with  transportation  outlay  targets 
contained  in  the  President's  budget.  This  section,  along  with  the  other 
obligation  limitations  proposed  in  this  bill,  will  have  the  effect  of 
deferring  substantially  more  than  $300  million  in  new  budget  au- 
thority and,  when  considered  in  conjunction  with  the  Committee's 
aviation  proposals,  will  produce  at  least  $750,000,000  in  outlay  reduc- 
tions in  fiscal  year  1981. 

B.  Section-by -section 

Subsection  (a)  of  section  502  limits  the  total  of  all  obligations  for 
Federal-aid  highways  and  highway  safety  construction  programs  for 
fiscal  year  1981  to  $8,750,000,000.  This  limitation  does  not  apply  to 
obligations  for  emergency  relief  under  section  125  of  Title  23,  United 
States  Code.  Subsections  (b)  and  (c)  of  this  section  set  forth  the 
formula  and  procedures  to  be  used  in  distributing  the  limitation.  The 
individual  states  by  their  own  priorities  will  actually  determine  the 
amounts  to  be  deferred  within  individual  categories  of  the  Federal- 
aid  highway  account. 

III.  OBLIGATION  CEILING  FOR  FISCAL  YEAR  19  81  FOR  STATE  AND  COMMUNITY 
HIGHWAY  SAFETY  PROGRAM  (23  TJ.S.C  40  2) 

A.  Report  language 

Section  503  provides  a  safeguard  to  assure  that  the  funding  obliga- 
tions for  the  highway  safety  program  remain  within  the  levels  in- 
tended by  Congress.  This  section  establishes  a  limitation  of  $150,- 
405,000  for  fiscal  year  1981  on  obligations  for  the  State  and  community 
highway  safety  program  (23  U.S.C.  402)  administered  by  the  National 
Highway  Traffic  Safety  Administration.  This  section  along  with  the 
other  obligation  limitations  proposed  in  this  bill,  will  have  the  effect 
of  deferring  substantially  more  than  $300  million  in  new  budget 
authority  and,  when  considered  in  conjunction  with  the  Committee's 
aviation  proposals,  will  produce  at  least  $750,000,000  in  outlay  reduc- 
tions in  fiscal  year  1981. 

B.  Section-by -section 

Section  503  limits  the  total  of  all  obligations  for  the  State  and  local 
community  highway  safety  program  (23  U.S.C.  402)  for  fiscal  vear 
1981  to  $150,405,000. 
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Subtitle  B 

H.R.  6721,  the  "Airport  and  Airway  Improvement  Act  of  1980," 
which  includes  funding  authorizations  for  fiscal  year  1981,  has  been 
reported  by  the  Committee  on  Public  Works  and  Transportation. 
H.R.  6721  has  not  however  been  scheduled  for  floor  action.  Since  there 
is  no  existing  law  to  amend,  reconciliation  cannot  be  accomplished 
through  language  in  a  reconciliation  bill.  The  language  of  section  511 
is  therefore  included  in  a  reconciliation  resolution  which  does  not  re- 
quire Presidential  signature. 

Funding  levels  for  airport  development  and  airport  noise  abate- 
ment programs  comprise  only  part  of  the  total  legislation  and  cannot 
be  separated  from  other  issues  which  will  be  taken  up  in  the  conference 
on  the  "Airport  and  Airway  Improvement  Act  of  1980."  A  limitation 
in  law  on  funding  levels  prior  to  conference  on  this  legislation  would 
unnecessarily  restrict  the  flexibility  of  the  House  conferees.  The 
Budget  Committee  therefore  supports  the  language  of  section  511  as  a 
means  of  maintaining  flexibility  for  the  House  on  future  legislation 
while  preserving  the  integrity  of  the  budget  process. 

Cost  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  July  16, 1980. 

Hon.  Harold  T.  Johnson, 

Chairman,  Committee  on  Public  Works  and  Transportation,  U.S. 
House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  At  the  request  of  the  Committee  staff,  and 
pursuant  to  Section  202  of  the  Congressional  Budget  and  Impound- 
ment Control  Act  of  1974,  the  Congressional  Budget  Office  has  re- 
viewed and  estimated  the  outlay  savings  resulting  from  the  Commit- 
tee's language  for  the  reconciliation  bill. 

The  Committee  has  proposed  specific  actions  relative  to  the  recon- 
ciliation instructions  that  it  received  from  the  House  Committee  on 
the  Budget.  First,  the  Committee  proposes  limiting  federal-aid  high- 
ways obligations  in  fiscal  year  1980  to  $7.9  billion,  exclusive  of  emer- 
gency relief  funds,  and  to  $8.75  billion  in  fiscal  year  1981,  exclusive 
of  emergency  relief  funds.  These  ceilings  are  $950  million  less  than 
the  original  current  law  ceiling  of  $8.85  billion  for  fiscal  year  1980 
and  $100  million  less  than  the  originally  proposed  fiscal  year  1981 
ceiling.  In  addition  to  the  reduced  obligation  ceilings,  the  Commit- 
tee has  proposed  specific  monthly  obligation  schedules  which  in  effect 
control  the  rate  at  which  obligations  may  be  made. 

Based  on  the  original  obligation  ceiling  of  $8.85  billion,  and  using 
historic  obligation  patterns,  total  federal-aid  highway  outlays  are  ap- 
proximately $8.7  billion  in  fiscal  year  1980  and  $8.4  billion  in  fiscal 
year  1981.  The  Committee's  obligation  ceiling  with  its  disbursement 
schedule  was  compared  to  the  above  base  case  using  the  Congressional 
Budget  Office's  federal-aid  highways  outlay  model.  The  new  situation 
suggested  by  the  Committee  produced  outlays  slightly  above  $8.6 
billion  in  fiscal  year  1980  and  $7.7  billion  in  fiscal  year"  1981.  There- 
fore, the  1981  outlay  savings  attributable  to  the  Committee's  sugges- 
tions regarding  the  federal-aid  highways  obligations  is  approximately 
$700  million.  F 
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In  addition,  the  Committee  has  proffered  language  for  a  concurrent 
resolution  on  the  budget  regarding  the  airport  and  airways  develop- 
ment program.  At  present,  there  has  not  been  House  floor  action  on 
H.R.  6721,  the  Airport  and  Airway  Improvement  Act  of  1980.  This 
bill,  which  was  ordered  reported  by  the  House  Committee  on  Public 
Works  and  Transportation,  May  2,  1980,  authorized  a  total  budget 
authority /authorization  level  of  $2.5  billion  for  fiscal  year  1981. 

The  Committee  has  suggested  that  a  $300  million  reduction  from 
the  total  budget  authority  authorized  in  H.R.  6721  would  meet  the 
balance  of  the  savings  requirements  of  section  3(a)(5)  of  the  Re- 
vised Conference  Report  on  the  First  Concurrent  Resolution  on  the 
Budget  for  Fiscal  Year  1981.  The  Congressional  Budget  Office  con- 
curs with  this  estimate.  Though  the  actual  outlay  savings  are  de- 
pendent on  which  of  the  programs  covered  by  the  bill  H.R.  6721  are 
reduced  and  the  amount  of  the  reductions,  it  is  estimated  that  a  budget 
authority  reduction  of  $300  million  would  produce  outlay  savings  of 
approximately  $60  million. 

We  have  discussed  the  outlay  savings  estimates  contained  in  this 
letter  with  members  of  your  staff  and  the  staff  of  the  House  Com- 
mittee on  the  Budget.  Should  the  Committee  so  desire,  we  would 
be  pleased  to  provide  further  details  on  this  estimate. 
Sincerely, 

Robert  D.  Reischauer 
(For  Alice  M.  Rivlin,  Director) . 

SUBTITLE  C 
Introduction 

Title  V,  Subtitle  C,  provides  a  comprehensive  system  of  liability  and 
compensation  for  oilspill  damage  and  removal  costs,  was  jointly  re- 
ferred to  the  Committees  on  Merchant  Marine  and  Fisheries  and 
Public  Works  and  Transportation.  Both  Committees  have  held  ex- 
tensive hearings  on  the  subject  matter  of  the  legislation,  both  in 
the  96th  and  preceding  Congresses,  and  have  given  it  extensive  and 
very  careful  consideration. 

The  Committee  on  Public  Works  and  Transportation  agrees  with 
the  need  for  a  comprehensive  scheme  to  provide  for  recovery  of  dam- 
ages caused  by  oil  spills,  recovery  of  cleanup  costs,  and  establishment  of 
liability  and  requirements  for  financial  responsibility.  The  Committee 
believes  there  is  a  similar  need  with  regard  to  certain  hazardous  sub- 
stances which  are  discharged  into  navigable  waters,  and  accordingly 
added  Chapter  3  to  Title  V,  Subtitle  C,  which  addresses  this  need  in 
essentially  the  same  fashion  as  oil  spills  are  addressed  in  Chapter  1. 
The  Committee  notes  that  the  response  effort  with  respect  to  spills  of 
oil  and  hazardous  substances  has  been  carried  out  under  a  single  Fed- 
eral statutory  authority  since  1972  when  section  311  of  the  Federal 
Water  Pollution  Control  Act  Amendments  was  enacted.  Under  section 
311,  a  Federal  cause  of  action  with  respect  to  removal  costs  of  certain 
discharges  of  hazardous  substances  was  created  and  the  National  Con- 
tingency Plan,  originally  established  by  section  11  of  the  Water  Qual- 
ity Improvement  Act,  was  expanded  to  include  hazardous  substances. 
In  light  of  this  history,  the  committee  believes  that  it  is  appropriate  to 
address  the  liability,  cleanup  and  economic  damage  recovery  issues 
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associated  with  spills  of  designated  hazardous  substances  in  the  same 
manner  as  Chapter  1  in  Title  V  addresses  for  spills  of  oil. 

With  the  exception  of  conforming  and  technical  amendments  made 
necessary  by  the  addition  of  Chapter  3,  and  a  small  number  of  minor 
amendments,  the  Committee  concurs  in  the  oil  spill  provisions  of  Title 
V  as  reported  by  the  Committee  on  Merchant  Marine  and  Fisheries.  A 
full  explanation  of  that  Committee's  action  is  set  forth  in  House  Ke- 
port  96-172,  Part  I,  and  need  not  be  repeated  here.  A  description  of 
the  amendments  adopted  by  the  Committee  on  Public  Works  and 
Transportation  follows. 

Amendments  to  Chapter  1 

Section  524(d)  provides  that  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating  shall  issue  regulations  estab- 
lishing limits  of  liability,  up  to  $50  million,  for  various  classes  of 
facilities,  including  onshore  facilities.  This  provision  is  amended  to 
provide  that  in  no  case  shall  such  a  limitation  of  liability  be  less 
than  $2  million  for  any  tank  motor  vehicle  operated  on  highways 
and  transporting  oil  in  bulk  with  a  water  capacity  of  more  than 
3,500  gallons.  The  amendment  also  requires  an  owner  or  operator 
of  such  a  vehicle  to  establish  and  maintain  evidence  of  financial  re- 
sponsibility in  such  amounts  as  the  Secretary  shall  establish,  but  in 
no  event  less  than  $2  million.  The  purpose  of  this  amendment  is  to 
insure  that  minimum  liability  and  financial  responsibility  require- 
ments are  placed  on  trucks  carrying  oil  in  bulk  so  that  adequate 
resources  exist  to  cover  liability  associated  with  spills  of  oil  into 
navigable  waters. 

Section  521  (x)  of  Title  V  defines  the  term  "owner"  as  any  person 
holding  title  to,  or  in  the  absence  of  title,  any  other  indicia  of  own- 
ership of,  a  vessel  or  facility,  but  does  not  include  a  person  who, 
without  participating  in  the  management  or  operation  of  a  vessel 
or  facility,  holds  indicia  of  ownership  primarily  to  protect  his  secu- 
rity interest  in  the  vessel  or  facility.  This  provision  is  amended  to 
exclude  from  the  definition  of  owner  a  person  who  (either  directly 
or  through  a  trust  or  singly  or  in  combination  with  others)  holds 
title  to  or  any  indicia  of  ownership  of  a  vessel  or  facility  and  with- 
out participating  in  the  management  or  operation  of  such  vessel  or 
facility,  leases  or  charters  such  vessel  or  facility  to  any  other  person 
with  whom  such  person  is  not  otherwise  affiliated.  The  term  "affiliated" 
has  been  added  to  the  defined  terms  in  the  Act  at  section  521  (y)  to 
mean  a  relationship  in  which  a  person  owns  (in  whole  or  in  part),  is 
owned  by  (in  whole  or  in  part),  or  is  under  common  control  with, 
another  person.  One  of  the  practices  followed  in  securing  the  con- 
struction of  a  vessel  is  that  of  an  owner/lessor  having  a  vessel  built 
to  the  specifications  of  a  lessee  with  whom  a  lease  agreement  has  been 
executed.  Where  the  owner/lessor  does  not  exercise  control  over  the 
operation  or  maintenance  of  the  vessel  and  is  not  affiliated  with  the 
lessee,  as  defined  in  new  section  521 (v),  the  Committee  considers  it 
inappropriate  to  place  liability  and  financial  responsibility  require- 
ments on  the  owner/lessor. 

Section  523(d)  provides  that  if  the  number  of  members  of  a  class 
in  a  class  action  brought  under  the  provisions  of  subsection  (b)  (7)  of 
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subsection  (c)  of  that  section  exceeds  1,000,  publication  of  notice  of 
the  action  in  local  newspapers  of  general  circulation  in  the  areas  in 
which  the  damaged  persons  reside  shall  be  deemed  to  fulfill  the  re- 
quirements for  public  notice  established  by  rule  23(c)  (2)  of  the  Fed- 
eral Rules  of  Civil  Procedure.  Because  the  question  of  adequate 
notice  is  fundamentally  one  of  due  process  and  because  the  U.S. 
Supreme  Court  has  held,  in  decisions  such  as  Mullane  v.  Central 
Hanover  Bank  &  Trust  Co.,  339  U.S.  306  (1950)  and  Eisen  v.  Carlisle 
&  Jacquelin,  417  U.S.  156  (1974),  that  publication  in  a  newspaper 
does  not  constitute  adequate  notice  where  members  of  a  class  are 
known  or  reasonably  identifiable,  the  committee  amendment  deletes 
section  523  (d)  on  the  ground  that  it  may  be  unconstitutional. 

Section  525  (a)  (1)  is  amended  to  make  it  clear  that  the  evidence  of 
financial  responsibility  which  must  be  furnished  under  Chapter  I  is 
that  amount  which  is  sufficient  to  satisfy  the  maximum  amount  of 
liability  imposed  by  title  V,  subtitle  C.  Finally,  section  525(a)  is 
further  amended  to  delete  the  reference  to  subsection  (f)  of  section 
311  of  the  Water  Pollution  Control  Act  relating  to  defenses  to  liability. 
Subsection  (f)  is  rewriten  in  Title  III  and  no  longer  relates  to  fi- 
nancial responsibility.  The  reference  to  it  in  section  525(a)(1)  is, 
therefore,  no  longer  appropriate. 

The  committee  notes  that,  when  an  action  is  brought  under  Sec- 
tion 528(b)  against  a  governmental  entitv,  it  is  intended  that  the 
liability  of  that  entity  be  strictlv  construed.  During  consideration  of 
Title  V,  Subtitle  C,  by  the  Subcommittee  on  Water  Resources,  an 
amendment  was  offered  to  clarify  that  the  liability  of  a  government 
entity,  which  failed  to  act  in  a  timely  manner,  for  example,  to  approve 
a  maintenance  dredging  action  and  thereby  contributed  to  causing  a 
spill  of  oil  into  the  waters  of  the  United  States,  should  be  strictly 
construed.  The  position  of  the  committee,  with  respect  to  Title  Y,  Sub- 
title C,  is  that  the  liability  of  a  governmental  entity  should  be  strictly 
construed  and  that  a  statutory  clarification  is  unnecessary  to  ac- 
complish this  result.  It  was  with  this  understanding  that  the  amend- 
ment was  withdrawn. 

Amendments  to  Chapter  2 

A  number  of  amendments  to  Chapter  2  were  adopted  in  order  to 
insure  its  conformance  with  the  new  Chapter  3.  These  are  as  follows. 

Section  542(d)  (6)  provides  that  any  expense  incurred  under  Sec- 
tion 311  or  under  the  Intervention  on  the  High  Seas  Act  shall  be 
reimbursed  from  the  fund  established  under  section  311  (k)  or  the 
fund  established  under  section  522  of  Title  Y,  Subtitle  C.  The  fund 
provides  that  any  expense  incurred  thereunder  for  which  reimburse- 
ment may  be  had  from  the  fund  established  under  section  311  (k)  shall 
be  recoverable  from  the  owner  or  operator  of  the  vessel  in  accordance 
with  subsection  (f )  of  section  311.  The  reference  to  subsection  (f)  is 
deleted  as  inappropriate  because  subsection  (f )  is  rewritten  in  Chap- 
ter 3  to  cover  claims  for  damages  for  economic  losses. 

Subsections  542(d)(7)  through  (d)  (10)  are  deleted  as  being  un- 
necessary in  view  of  the  provisions  included  in  Chapter  3  relating  to  fi- 
nancial responsibility  and  establishment  of  a  hazardous  chemical  fund. 

Subsection  542(d)  (11)  is  amended  to  provide  that  subsection  311  (1) 
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of  the  Federal  Water  Pollution  Control  Act  is  further  amended  by 
striking  out  the  reference  to  subsection  311  (i)  which  authorizes  the 
utilization  of  the  section  311  (k)  fund  for  the  recovery  of  cleanup 
costs  by  an  owner  or  operator.  Recovery  of  such  costs  for  spills  of 
petroleum  and  crude  oil  is  provided  in  section  523  of  Chapter  1.  Re- 
covery for  spills  of  other  types  of  oil  and  hazardous  substances  is  pro- 
vided for  in  Chapter  3.  Subsection  542(d)  (12)  would  repeal  subsection 
311  (p)  of  the  Federal  Water  Pollution  Control  Act  which,  as  amended 
by  Title  V,  Subtitle  C,  as  reported  by  the  Committee  on  Merchant 
Marine  and  Fisheries,  would  establish  requirements  of  financial  re- 
sponsibility for  discharges  of  hazardous  chemicals.  In  view  of  the  ad- 
dition of  Chapter  3,  the  retention  of  financial  responsibility  in  section 
311  for  dischargers  of  hazardous  chemicals  is  appropriate. 

In  addition,  the  Committee  adopted  two  other  amendments  to  Chap- 
ter 2.  A  new  subsection  542(e)  is  added  which  amends  section  404 
of  the  Federal  Water  Pollution  Control  Act  by  adding  a  new  sub- 
section which  provides  that  the  Secretary  of  the  Army  shall  make 
any  determination  with  respect  to  those  navigable  waters  to  which 
the  provisions  of  section  404  apply. 

The  Secretary  of  the  Army  and  the  Corps  of  Engineers  have  been 
charged  since  1899  with  the  protection  of  the  navigable  waters  of 
the  United  States.  Under  the  Rivers  and  Harbors  Act  of  March  3, 
1899,  no  one  may  perform  any  work  in  a  navigable  water  including 
dredging  or  filling  or  discharging  into  a  waterway  unless  the  work 
is  recommended  by  the  Chief  of  Engineers  and  approved  by  the  Sec- 
retary of  the  Army.  For  many  years  this  authority  was  limited  in 
scope  and  exercised  only  in  the  interest  of  protecting  navigation.  How- 
ever, the  exercise  of  that  authority  broadened  substantially.  First,  the 
definition  of  what  is  a  navigable  water  of  the  United  States  has  been 
expanded  by  the  courts.  Second  the  courts  had  upheld  the  responsibil- 
ity and  duty  of  the  Corps  to  consider  all  matters  affecting  the  general 
public  interest  in  the  permitting  process.  These  considerations  include 
the  environment,  fish  and  wildlife,  economics,  flood  control,  and  navi- 
gation. As  a  result,  the  Corps'  regulatory  program  under  the  1899  Act 
had  expanded  considerably  in  jurisdictional  scope. 

When  the  amendment  to  the  Federal  Water  Pollution  Control  Act 
was  drafted  in  1972,  the  Senate  Public  Works  Committee  reported  a 
bill  which  treated  the  disposal  of  dredged  material  as  any  other 
pollutant.  A  floor  amendment  added  special  criteria  applicable  to 
dredged  material.  The  House  bill,  which  was  later  adopted  into  law, 
went  further  by  specifically  designating  the  Secretary  of  the  Army, 
l  ather  than  the  Administrator  of  EPA,  as  the  permit  issuing  authority 
for  a  separate  permit  program.  Pursuant  to  Section  404(b)  of  the  Act, 
the  Secretary,  not  the  Administrator,  is  required  to  specify  disposal 
sites  for  the  discharge  of  dredged  or  fill  material  in  waters  of  the 
United  States.  The  House-Senate  conferees  were  aware  that  the  Corps 
was  already  exercising  a  regulatory  program  for  the  discharge  of 
dredged  material  which  included  the  authority  to  make  determinations 
as  to  the  extent  of  jurisdiction  for  jourposes  of  implementing  that  pro- 
gram. That  authority  to  determine  the  jurisdictional  limits,  inherent 
in  the  authority  to  grant  permits  for  the  discharge  of  dredged  and  fill 
material,  was  acknowledged  and  re-affirmed  in  the  new  regulatory  pro- 
gram established  by  section  404. 
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In  the  1972  Act,  the  Administrator  of  EPA  was  given  the  authority 
to  bring  enforcement  actions  for  violation  of  the  Water  Pollution 
Control  Act.  Because  of  the  dichotomy  between  enforcement  author- 
ity claimed  by  EPA  and  the  Secretary's  authority  to  establish  the 
legal  jurisdiction  of  the  section  404  regulatory  program,  the  Congress 
in  1977  added  section  404 (s).  This  section  granted  authority  to  the 
Secretary  to  exercise  enforcement  authority  over  activities  occurring 
in  navigable  waters  to  the  same  extent  that  the  Administrator  exer- 
cises those  functions  for  purposes  of  the  Section  402  NPDES  pro- 
gram. This  amendment  was  adopted  in  recognition  of  the  already  ex- 
isting authority  in  the  Secretary  to  bring  enforcement  action  against 
authorized  discharges  of  dredged  or  fill  material  through  section  13 
and  17  of  the  Eiver  and  Harbor  Act  of  1899. 

In  1977  Congress  also  exempted  certain  activities  from  the  permit 
requirements  of  Section  404.  The  Secretary  was  given  authority  to 
exempt  certain  activities  from  the  Section  404  permit  program  and 
the  Administrator  was  given  similar  authority  with  regard  to  section 
102.  This  dual  approach  recognized  the  individual  permitting  respon- 
sibilities created  by  the  Congress  in  the  Secretary  and  the  Admin- 
istrator. 

With  regard  to  subsection  (f),  the  Committee  notes  that  subsection 
E  of  that  subsection  exempts  construction  or  maintenance  of  farm 
roads  or  forest  roads,  among  other  things,  where  such  roads  are 
constructed  and  maintained  in  accordance  with  best  management 
practices  to  assure  that  flow  and  circulation  patterns  and  chemical 
and  biological  characteristics  of  navigable  waters  are  not  impaired, 
that  the  reach  of  the  navigable  waters  is  not  reduced,  and  that  any 
adverse  effect  on  the  aquatic  environment  will  be  otherwise  mini- 
mized. The  best  management  practices  referred  to  in  subsection  E 
are  those  which  relate  solely  to  the  construction  and  maintenance 
of  the  road  itself  and  do  not  include  best  management  practices  as- 
sociated with  activities  which  the  road  may  serve  or  make  possible 
such  as  timber  production  and  harvest  practices. 

These  authorities  vested  in  the  Secretary,  acting  through  the 
Chief  of  Engineers,  have  been  exercised  for  seven  years.  In  January 
1979  the  U.S.  District  Court  for  the  Western  District  of  Louisiana, 
in  the  case  of  The  Avoyelles  Sportsman's  League  v.  Alexander,  Civ. 
No.  78-1428,  ordered  the  U.S.  Government  to  establish  the  extent 
of  navigable  waters  on  the  Long  Tract  in  Avoyelles  Parrish,  La.  At 
that  time  the  jurisdictional  determination  made  by  the  Administra- 
tor, rather  than  the  Secretary,  was  presented  to  the  Court  as  the 
U.S.  Government's  position.  Last  fall  the  Attorney  General  issued 
an  opinion  that  specifically  holds  that  the  structure  and  intent  of 
the  Clean  Water  Act  gives  the  Administrator  the  final  administra- 
tive responsibility  for  construing  the  term  "navigable  waters"  and 
for  construing  section  404(f).  By  implication  the  Attorney  General's 
opinion  also  casts  legal  doubt  on  both  the  authority  of  the  Secre- 
tary to  determine  which  activities  constitute  point  source  dis- 
charges of  dredged  material  and  his  authority  to  bring  Section  404 
enforcement  actions.  In  response,  a  Memorandum  of  Agreement 
was  signed  by  the  Corps  and  EPA  on  April  23,  1980.  This  agree- 
ment only  attempts  to  divide  the  authority  to  determine  jurisdic- 
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tion.  It  does  not  address  all  of  the  difficulties  arising  from  the  At- 
torney General's  Opinion.  Even  in  its  limited  form,  legal  doubts 
have  been  raised  concerning  the  memorandum,  in  that  it  may  con- 
stitute an  illegal  delegation  of  authority  since  certain  final  deter- 
minations of  jurisdiction  are  given  to  the  Secretary  by  the  Admin- 
istrator without  recourse  of  administrative  appeal  to  the  Adminis- 
trator. The  Committee  amendment  re-affirms  the  original  intent  in 
passing  section  404  in  1972  and  amending  that  section  in  1977.  This 
amendment  is  intended  to  have  the  effect  of  reversing  those  Ad- 
ministrative actions  which  have  diminished  regulatory  authorities 
inherent  in  the  Secretary  before  1972  and  expressly  given  to  the 
Secretary  to  implement  the  section  404  program  in  1972  and  1977. 
These  include  the  power  to  delineate  waters  of  the  United  States, 
the  authority  to  bring  section  404  enforcement  actions,  the  authori- 
ty to  determine  which  activities  are  subject  to  the  provisions  of  sec- 
tion 404  and  the  authority  to  define  the  scope  of  the  section  404(f) 
exemptions  from  those  provisions. 

A  new  section  343  is  added  which  provides  that  no  part  of  any 
monies  in  the  comprehensive  oil-spill  liability  fund  shall  be  obligated 
or  otherwise  expended  for  any  of  the  administrative  expenses  of  the 
Environmental  Protection  Agency.  The  purpose  of  this  amendment 
is  to  insure  that  the  fund  will  not  be  used  to  avoid  the  normal  authori- 
zation and  appropriation  processes  involved  in  the  hiring  of  agency 
personnel. 

Chapter  3 

Chapter  3  of  Title  V,  Subtitle  C,  as  reported,  establishes  a  com- 
rehensive  scheme  for  the  payment  of  cleanup  costs  associated  with 
ischarges  of  hazardous  chemicals  into  navigable  waters,  compensa- 
tion for  economic  losses  caused  by  such  discharges  and  establishment 
of  liabilities  for  such  discharges,  cleanup  costs,  and  economic  costs. 

Section  551(a)  amends  subsection  (a)  of  section  311  of  the  Fed- 
eral Water  Pollution  Control  Act  by  adding  a  number  of  definitions 
of  terms  used  in  Chapter  3.  The  definitions  follow  those  contained  in 
Chapter  1  with  the  exception  of  the  definition  of  the  term  "supplier" 
as  that  term  is  used  in  new  subsection  (k)  of  section  311  relating  to 
the  collection  of  fees  from  which  the  hazardous  chemicals  fund  is  con- 
stituted. The  intent  of  the  definition  of  "supplier"  is  to  insure  that 
with  respect  to  any  person  as  that  term  is  defined  in  section  311  of  the 
Federal  Water  Pollution  Control  Act,  separate  fees  are  not  necessarily 
assessed  at  each  stage  of  a  manufacturing  process  as  a  substance  moves 
through  a  number  of  processes  to  a  person's  final  product. 

If  the  production  process  is  undertaken  by  one  company  and  that 
process  involves  the  production  and  use  as  an  intermediate  product 
of  a  listed  substance  on  one  site  or  on  two  or  more  sites  which  are 
physically  adjacent — that  is,  connected  by  a  common  land  bound- 
ary— only  one  fee  is  to  be  collected  under  each  of  paragraphs  2,  3,  4 
and  5  of  new  subsection  311  (k) ,  either  on  the  end  product  to  the 
extent  that  it  is  included  in  one  of  the  referred  paragraphs,  or  on 
one  intermediate  product  which  is  used  in  the  process  and  included 
in  the  referenced  paragraphs,  if  the  end  product  is  not  itself  listed 
in  these  paragraphs. 
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Section  551(b)  amends  subsections  (f),  (g),  (li)  and  (i)  of  section 
311  of  the  Federal  Water  Pollution  Control  Act  to  provide  for  def- 
initions of  claims  for  damages  for  economic  losses  which  may  be  made 
liability  provisions,  payments  from  the  hazarodus  chemicals  fund,  and 
indemnification. 

New  subsection  311(f)  provides  that  claims  for  damages  for  eco- 
nomic losses,  incurred  on  or  after  the  effective  date  of  chapter  3  of 
Title  V,  Subtitle  C,  and  arising  out  of  or  directly  resulting  from  the 
discharge  of  hazardous  substances,  may  be  asserted  for : 

(1)  Removal  costs;  (2)  Injury  to,  or  destruction  of,  real  or  personal 
property;  (3)  Loss  of  use  of  real  or  personal  property;  (4)  Injury  to, 
or  destruction  of,  natural  resources;  (5)  Loss  of  use  of  natural  re- 
sources; (6)  Loss  of  profits  or  impairment  of  earning  capacity  due  to 
injury  or  destruction  of  real  or  personal  property  or  natural  resources. 
(The  claimant  must  derive  25  percent  of  his  earnings  from  activities 
which  utilize  the  property  or  natural  resources)  ;  and  (7)  Loss  of  tax 
revenue  for  a  period  of  one  year  due  to  injury  to  real  or  personal 
property. 

A  foreign  claimant  may  assert  a  claim  to  the  same  extent  as  a 
United  States  claimant  if  the  pollution  occurs  in  the  waters  of  a  foreign 
country  of  which  the  claimant  is  a  resident,  the  claimant  is  not  other- 
wise compensated,  the  substance  was  discharged  from  a  vessel  in 
United  States  navigable  waters  or  discharged  in  connection  with 
activities  under  the  Outer  Continental  Shelf  Lands  Act  or  the  Deep- 
water  Port  Act,  and  the  foreign  country  provides  a  comparable  remedy 
for  United  States  claimants. 

New  subsection  311(g)  provides  that  the  owner  and  operator  of  a 
vessel  or  of  a  facility  that  is  the  source  of  a  discharge  of  oil  (other 
than  petroleum,  crude  oil,  or  any  fraction  or  residue  therefrom)  or 
a  hazardous  substance  or  poses  a  threat  of  such  a  discharge  shall  be 
jointly,  severally,  and  strictly  liable  for  all  damages  for  which  a  claim 
may  be  asserted  under  new  subsection  (f ).  Limitations  of  liability  are 
as  follows:  (1)  for  a  vessel  other  than  a  ship  or  inland  oil  barge,  $150 
per  gross  ton;  (2)  for  an  inland  oil  barge,  $150  per  gross  ton  up  to  a 
maximum  of  $150,000;  (3)  for  a  ship,  $300  per  gross  ton  up  to  a  maxi- 
mum of  $30  million ;  (4)  for  a  deep  water  port,  $50  million ;  (5)  for  an 
offshore  facility  operated  under  authority  of  the  Outer  Continental 
Shelf  Lands  Act,  removal  costs  plus  $50  million.  (The  Secretary  of 
Transportation  may  reduce  the  liability  for  these  facilities  to  an 
amount  not  to  exceed  $35  million  if  he  determines  that  the  greater 
limitation  will  have  a  significant  adverse  impact  on  small  businesses 
or  a  significant  anti-competitive  impact)  ;  (6)  in  the  case  of  other 
facilities,  $50  million  or  such  lesser  limit  as  the  Secretary  may  establish 
by  regulation,  taking  into  account  the  size,  type,  location,  storage  and 
handling  capacity  of  the  facility. 

There  is  no  liability  to  the  extent  that  the  pollution  incident  is 
caused:  (1)  by  an  act  of  water,  hostilities,  civil  war,  or  insurrection; 
or,  (2)  a  natural  phenomenon  of  an  exceptional,  inevitable,  and  irre- 
sistible character,  which  could  not  have  been  prevented  or  avoided  by 
the  exercise  of  due  care.  There  is  also  no  liability  to  the  extent  that 
the  incident  is  caused  by  an  act  or  omission  of  a  person  other  than  the 
claimant  or  the  owner  or  operator.  Where  a  claimant's  gross  negligence 
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or  willful  misconduct  causes  in  whole  or  in  part  the  incident  or  the 
economic  loss,  he  cannot  recover.  Where  the  claimant  is  simply  negli- 
gent, the  liability  is  reduced  to  the  extent  that  the  incident  or  economic 
loss  is  caused  by  his  negligence. 

New  subsection  311(h)  provides  that  the  fund  is  liable  without 
limitation  for  all  damages  for  which  a  claim  may  be  asserted  under 
subsection  (f)  to  the  extent  that  the  loss  is  not  otherwise  compen- 
sated. 

Except  for  removal  costs  (other  than  cleanup  costs),  the  fund  is 
not  liable  where  the  incident  is  caused  primarily  by  an  act  of  war, 
hostilities,  civil  war,  or  insurrection.  It  is  also  not  liable  to  a  partic- 
ular claimant  where  that  claimant's  gross  negligence  or  willful 
misconduct  was  a  factor  in  the  incident  or  economic  loss,  nor  is  the 
fund  liable  to  the  extent  that  the  incident  or  economic  loss  is  caused 
by  the  negligence  of  the  claimant. 

New  subsection  311  (i)  provides  that  no  indemnification,  hold 
harmless  or  similar  agreement  shall  be  effective  to  transfer  from 
the  owner  or  operator  of  a  facility  to  any  other  person  the  liability 
imposed  under  new  subsection  (g).  The  Committee  notes  that  liabil- 
ity imposed  under  new  subsection  (g)  applies  to  the  person  who  is 
the  owner  or  operator  of  a  facility  at  the  time  of  a  discharge  or 
threatened  discharge. 

Section  551(c)  amends  subsection  (k)  of  Section  311  of  the  Federal 
Water  Pollution  Control  Act  to  provide  for  the  establishment  in  the 
Treasury  of  the  United  States  of  a  revolving  fund  to  be  maintained 
at  a  level  of  not  to  exceed  $100  million  for  the  purpose  of  carrying 
out  subsections  (c),  (d),  (f)  and  (i)  of  Section  311  respecting 
discharges  of  hazardous  substances. 

The  Committee  gave  very  careful  consideration  to  the  questions 
of  how  the  fund  should  be  established  and  from  what  sources  fees 
should  be  collected.  The  concept  of  collecting  fees  only  from  suppli- 
ers of  certain  defined  feedstock  chemicals  offers  the  advantage  of 
administrative  efficiency.  However,  it  results  in  inequities  in  that  all 
feedstock  chemicals  do  not  always  become  hazardous  substances.  This 
would  result  in  producers  of  nonhazardous  substances  bearing  an  in- 
equitable share  of  the  overall  fund.  The  concept  of  assessing  fees  from 
all  suppliers  of  hazardous  substances  strictly  on  the  basis  of  quantities 
of  substances  produced  and  the  relative  degrees  of  toxicity  provides 
greater  equity  by  limiting  fee  collections  to  substances  with  the  great- 
est potential  of  causing  harm.  However,  this  approach  appears  to  be 
overly  burdensome  to  administer.  The  Committee,  therefore,  developed 
an  approach  which  combines  the  administrative  simplicity  of  feed- 
stock fees  with  the  equity  considerations  of  assessing  fees  based  on  toxi- 
citv  and  history  of  discharges. 

Forty  percent  of  the  fund  revenues  each  fiscal  year  are  collected 
from  suppliers  of  defined  petrochemical  feedstocks.  A  fee  of  not  to 
exceed  0.1  cent  per  pound  is  imposed  on  any  amount  of  petrochemi- 
cal feedstock  supplied  to  another  person  or  used  by  a  supplier. 

Twenty  percent  of  the  fund  revenues  each  fiscal  year  are  collect- 
ed from  suppliers  of  defined  inorganic  feedstocks.  A  fee  of  not  to 
exceed  $1.00  per  short  ton  is  imposed  on  these  feedstocks.  The  Ad- 
ministrator of  the "  Environmental  Protection  Agency  is  authorized 
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to  add  to  the  list  of  inorganic  elements  or  compounds  (feedstocks) 
as  he  deems  appropriate  based  upon  information  available  to  him 
as  a  result  of  listing  or  characterizing  hazardous  substances  under 
section  311. 

Twenty  percent  of  the  fund  revenues  each  fiscal  year  are  collect- 
ed from  suppliers  of  the  substances  set  forth  in  new  subsection 
311  (k)  (4).  These  are  the  substances  which,  according  to  data  made 
available  to  the  Committee,  historically  have  had  the  highest  fre- 
quencies and  volumes  of  discharge. 

Finally,  20  percent  of  the  fund  revenues  each  fiscal  year  are  col- 
lected from  suppliers  of  the  substances  listed  in  Committee  Print 
96-45.  This  Committee  Print  contains  the  substances  listed  in  the 
three  most  hazardous  categories  of  substances  contained  in  the  de- 
termination of  hazardous  substances  promulgated  by  the  Environ- 
mental Protection  Agency  pursuant  to  the  provisions  of  section  311. 

Not  earlier  than  24  months  after  the  enactment  of  this  legislation 
and  not  more  often  than  once  per  fiscal  year  thereafter,  the  Admin- 
istrator shall  adjust  the  fees  collected  pursuant  to  paragraphs  2 
through  5  to  assure,  to  the  extent  reasonably  possible,  that  the  percent 
of  the  total  fees  collected  from  each  of  the  sources  is  equitable,  based 
upon  the  claims  and  payment  experience  of  the  fund. 

Two  years  after  the  date  of  enactment  of  the  legislation  and  annually 
thereafter,  the  Administrator  is  authorized  to  add  to  or  delete  from 
those  substances  included  in  paragraph  4  (those  substances  having  the 
highest  frequencies  and  volumes  of  discharge).  These  additions  or 
deletions  are  to  be  based  on  discharge  history  data,  including  frequency 
of  discharge,  volume  of  discharge,  and  the  environmental  damages  in- 
curred as  the  result  of  such  discharges.  With  regard  to  paragraphs  2 
and  3  (feedstock  chemicals),  the  Administrator  is  directed  to  submit 
annually  to  Congress  his  recommendations  as  to  substances  which 
should  be  added  to  or  deleted  from  these  paragraphs. 

Section  552(a)  amends  subsection  (o)  of  section  311  of  the  Federal 
Water  Pollution  Control  Act  to  provide  that,  with  certain  exceptions, 
no  action  may  be  brought  in  any  United  States  or  State  court  for 
damages  for  an  economic  loss  described  in  Chapter  3,  a  claim  for 
which  may  be  asserted  under  the  bill.  Also,  no  person  may  be  required 
to  contribute  to  any  fund  the  purpose  of  which  is  to  compensate  for 
such  a  loss  nor  to  establish  or  maintain  evidence  of  financial  responsi- 
bility. A  State  may,  however,  impose  a  tax  or  fee  upon  any  person  or 
upon  hazardous  substances  in  order  to  finance  the  purchase  and  prepo- 
sitioning  of  cleanup  and  removal  equipment.  The  committee  intends 
that  the  reach  and  scope  of  section  311's  new  preemption  provision 
track  that  of  section  530  of  Title  V,  Subtitle  C. 

Section  552(b)  concerns  claims  procedures.  When  the  Administra- 
tor receives  information  of  a  discharge  in  violation  of  Section  311, 
he  shall,  where  possible,  designate  the  source  of  the  pollution  and 
notify  the  owner  and  operator  and  guarantor  of  the  designation.  The 
owner,  operator,  or  guarantor  must  advise  of  the  designation  and  the 
procedures  by  which  claims  may  be  presented  to  him.  If  he  does  not, 
the  Administrator  advertises  at  the  expense  of  the  owner,  operator,  or 
guarantor. 

Where  the  owner,  operator,  or  guarantor  all  deny  a  designation, 
the  source  of  the  discharge  is  from  a  public  vessel,  or  the  Adminis- 


237 


trator  is  unable  to  designate  the  source,  the  Administrator  shall  notify 
potential  claimants  of  the  procedure  by  which  claims  may  be  presented 
to  the  fund. 

All  claims  are  first  presented  to  the  owner,  operator,  or  guarantor, 
except  where  the  claims  are  to  be  presented  to  the  fund.  If  the  owner, 
operator,  or  guarantor  denies  liability,  or  the  claim  is  not  settled 
within  60  days,  the  claimant  may  elect  to  commence  an  action  in  court 
against  the  owner,  operator,  or  guarantor  or  to  present  the  claim  to 
the  fund!  This  election  is  irrevocable.  Where  full  and  adequate  com- 
pensation is  unavailable  because  the  claim  exceeds  a  limit  of  liability 
or  because  the  owner,  operator,  or  guarantor  are  financially  incapable 
of  meeting  the  obligation  in  full,  a  claim  for  the  uncompensated 
damages  may  be  presented  to  the  fund.  When  a  claim  is  presented  to 
the  fund  and  the  fund  either  denies  liability  or  does  not  settle  the  claim 
within  60  days,  the  claimant  may  submit  the  dispute  to  the  Administra- 
tor for  decision,  or  commence  a  court  action.  This  election  is  irre- 
vocable. The  Secretary  is  directed  to  utilize  the  services  of  private 
insurance  and  claims  adjusting  organizations  or  state  agencies  in  proc- 
essing claims  against  the  fund.  A  claim  must  be  presented  within  3 
years  from  the  date  of  discovery  of  the  economic  loss  or  within  6  years 
of  the  incident,  whichever  is  earlier. 

Any  person  or  governmental  entity,  including  the  fund,  who  com- 
pensates any  claimant  for  an  economic  loss  shall  be  subrogated  to  all 
rights,  claims  and  causes  of  action  which  the  claimant  has  under  the 
bill.  Upon  request  of  the  Administrator,  the  Attorney  General  may 
commence  an  action  on  behalf  of  the  fund  for  the  compensation  paid 
by  the  fund  to  any  claimant. 

Section  552(b)  also  provides  that  no  part  of  any  monies  in  the  re- 
volving fund  established  in  subsection  (k)  shall  be  obligated  or  other- 
wise expended  for  any  of  the  administrative  expenses  of  the  Environ- 
mental Protection  Agency.  The  purpose  of  this  provision  is  to  insure 
that  monies  in  the  fund  are  not  used  for  the  hiring  of  personnel  out- 
side of  customary  authorization  and  appropriations  procedures  for 
administrative  expenses. 

Finally,  section  552(b)  provides  that  the  owner  or  operator  of  a 
tank  motor  vehicle  operated  on  highways  transporting  oil  (other 
than  petroleum,  crude  oil,  or  any  fraction  or  residue  therefrom)  or  a 
hazardous  substance,  in  bulk,  with  a  water  capacity  in  excess  of  3,500 
gallons  shall  establish  and  maintain  evidence  of  financial  responsibil- 
ity in  such  amounts  as  the  President  determines  necessary,  but  not  less 
than  $5  million.  This  conforms  with  the  minimum  liability  require- 
ments for  such  vehicles  carrying  such  substances  imposed  by  new  sub- 
section 311(g)  (4). 

Section  553  provides  that  nothing  in  Title  V,  Subtitle  C,  shall  be 
construed  to  authorize  any  person  or  employee  of  the  United  States 
or  any  department,  agency  or  instrumentality  of  the  United  States  to 
prohibit,  control  or  otherwise  regulate  the  use  of  any  groundwaters. 
This  provision  was  included  to  address  concerns  which  were  raised 
before  the  Committee  that  the  Environmental  Protection  Agency 
might  utilize  the  authorities  given  it  in  Title  V,  Subtitle  C,  to  interfere 
with  the  traditional  role  of  the  States  in  controlling  the  use  of  ground- 
waters. 
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Section  554  amends  section  115  of  the  Federal  Water  Pollution 
Control  Act  to  provide  that  not  to  exceed  $10  million  per  fiscal  year 
shall  be  available  from  the  revolving  fund  established  in  section  311 
(k)  to  carry  out  the  provisions  in  section  115.  That  section  directs  the 
Administrator  to  identify  the  location  of  in-place  pollutants  with 
emphasis  on  toxic  pollutants  in  navigable  waters  and  authorizes  him, 
acting  through  the  Secretary  of  the  Army,  to  make  contracts  for  the 
removal  and  appropriate  disposal  of  such  materials. 

It  is  intended  that  the  Administrator  and  the  Secretary  of  the 
Army  carry  out  this  authority  in  those  priority  locations  where  pol- 
lutants such  as  PCBs,  DDT  and  mercury  have  collected  in  the  sedi- 
ment of  such  waterways.  Such  priority  locations  include,  but  are 
not  limited  to,  the  Hudson  River  in  New  York,  the  Tennessee  River 
and  its  tributaries  and  Indian  Creek  and  the  Huntsville  Spring 
Branch  in  Alabama.  The  Corps  of  Engineers  is  currently  conducting 
studies  to  be  completed  in  the  summer  of  1980  to  determine  the  efforts 
appropriate  to  eliminate  or  control  DDT  pollution  in  the  Tennessee 
River  and  its  tributaries.  It  is  intended  that  the  Administrator  and 
the  Secretary  of  the  Army  utilize  these  authorities  to  provide  any 
necessary  remedial  actions. 

Section  555(a)  provides  that  in  any  case  where  the  revolving  fund 
established  in  section  311  (k)  is  insufficient  to  carry  out  the  purposes 
for  which  the  fund  is  available,  the  Secretary  of  the  Treasury  is  au- 
thorized to  utilize^  funds  in  the  Comprehensive  Oilspill  Liability  Fund 
established  in  Section  522  of  Chapter  I  for  such  purposes.  The  Secre- 
tary of  the  Treasury  is  required  to  repay  as  soon  as  practicable  the 
amount  utilized  from  the  section  522  fund  from  fees  collected  under 
section  311  (k). 

Section  555(b)  similarly  provides  that  where  the  oilspill  liability 
fund  is  insufficient  to  carry  out  the  purposes  for  which  it  is  established, 
the  Secretary  of  the  Treasury  is  authorized  to  utilize  funds  in  the 
section  311  (k)  fund,  with  repayment  to  be  made  to  this  fund  as  soon 
as  practicable  from  the  fees  collected  under  section  522  of  Chapter  1. 

Section  556  provides  that  in  any  case  where  the  discharge  of  pol- 
lutants is  a  mixture  of  both  oil  and  hazardous  substances,  both  the 
oilspill  and  the  section  311  (k)  funds  shall  be  immediately  available 
for  payment  of  emergency  work  for  any  purpose  for  which  either 
fund  is  available.  The  Secretary  of  the  Treasury  is  directed  as  soon 
as  practicable  to  make  such  adjustments  in  such  funds  as  may  be 
necessary  to  insure  that  the  costs  of  any  such  work  were  appropri- 
ately allocated  to  the  proper  fund. 

Chapter  3 

Section  557  provides  that  Chapter  3  shall  take  effect  180  days  after 
the  date  of  enactment  of  title  V. 

Chapter  4 

Chapter  4  provides  that  simultaneously  with  the  promulgation  or 
repromulgation  of  any  rule  or  regulation  under  authority  of  Title  V, 
Subtitle  C,  the  head  of  the  department,  agency  or  instrumentality 
promulgating  such  rule  or  regulation  shall  transmit  a  copy  thereof  to 
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the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representa- 
tives. The  rule  or  regulation  would  become  effective  at  the  end  of 
60  calendar  days  of  continuous  session  of  Congress  if  no  committee 
of  either  House  has  reported  or  been  discharged  from  further  con- 
sideration of  a  concurrent  resolution  disapproving  the  rule  or  regu- 
lation and  neither  House  has  adopted  such  a  resolution.  A  rule  or 
regulation  that  would  not  become  effective  at  the  end  of  60  days  of 
continuous  session,  under  the  criteria  stated  above,  would  become 
effective  at  the  end  of  90  calendar  days  of  continuous  session  if  not 
disapproved  by  Congress.  Disapproval  by  Congress  would  be  accom- 
plished by  both  Houses  of  Congress  adopting  a  resolution  of  disap- 
proval within  90  calendar  days  of  continuous  session  or  by  one  House 
adopting  a  resolution  of  disapproval  within  60  calendar  days  of  con- 
tinuous session  that  is  not  then  disapproved  by  the  other  House  within 
30  days  of  continuous  session. 

This  chapter  will  provide  an  orderly  procedure  for  continuing  over- 
sight of  the  very  significant  authorities  conferred  on  the  Secretary 
of  the  Department  in  which  the  Coast  Guard  is  operating  and  the 
Administrator  of  the  Environmental  Protection  Agency.  This  proce- 
dure will  help  assure  that  the  intent  of  Congress  is  faithfully  ob- 
served in  the  rules  and  regulations  that  are  issued  pursuant  to  these 
authorities.  The  section  explicitly  provides  that  failure  to  disapprove 
a  rule  or  regulation  shall  not  be  deemed  to  be  an  expression  of  approval 
of  that  rule  or  regulation. 

Compliance  With  Clause  2(1)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives 

(1)  With  reference  to  clause  2(1)  (3)  (A)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  no  separate  hearings  were  held  on 
the  subject  matter  of  this  legislation  by  the  Subcommittee  on  Over- 
sight and  Review.  However,  the  Subcommittee  on  Water  Resources 
held  hearings  on  this  subject  matter. 

(2)  With  respect  to  clause  2(1)  (3)  (B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  Title  V,  Subtitle  C,  does  not  provide 
new  budget  authority  or  increased  tax  expenditures.  Accordingly,  a 
statement  pursuant  to  section  308(a)  of  the  Congressional  Budget 
Act  is  not  required. 

(3)  With  reference  to  clause  2(1)  (3)  (C)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  committee  has  received  a  report 
prepared  by  the  Congressional  Budget  Office  under  section  403  of 
the  Congressional  Budget  Act.  The  report  is  as  follows : 
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U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C  May  15,  1980. 

Hon.  Harold  T.  Johnson, 

Chairman,  Committee  on  Public  Works  and  Transportation, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  Pursuant  to  Section  403  of  the  Congres- 
sional Budget  Act  of  1974,  the  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  85,  the  Comprehensive 
Oil  Pollution  Liability  and  Compensation  Act. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  this  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 
Congressional  Budget  Office  Cost  Estimate,  May  15,  1980 

1.  Bill  number:  H.R.  85. 

2.  Bill  title:  Comprehensive  Oil  Pollution  Liability  and  Compen- 
sation Act. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Public  Works  and  Transportation,  May  8,  1980. 

4.  Bill  purpose:  Title  I  of  the  bill  establishes  a  Comprehensive  Oil 
Spill  Liability  Fund  (COSLF)  for  the  purpose  of  providing  the  nec- 
essary funds  to  expedite  the  clean  up  of  and  the  compensation  for 
damages  resulting  from  oil  spills  which  may  occur  in  the  navigable 
waters  of  the  United  States  and  in  the  high  seas.  This  liability  and 
compensation  fund  is  to  be  financed  through  fees  of  up  to  3  cents 
per  barrel  on  oil  received  at  refineries  or  at  terminals  for  export  or 
import  into  the  United  States.  The  Secretary  of  the  Treasury  must 
establish  the  fee  necessary  to  keep  the  fund  balance  between  $150 
million  and  $200  million.  The  bill  authorizes  the  Secretary  of 
Transportation  to  borrow  from  the  Treasury,  subject  to  appropri- 
ation action,  if  amounts  in  the  fund  are  not  sufficient  to  meet  obli- 
gations. There  are  also  authorized  to  be  appropriated  such  sums  as 
may  be  necessary  for  the  general  administration  activities  associat- 
ed with  the  fund. 

Title  II  of  H.R.  85  incorporates  all  assets  and  any  liabilities  of 
the  Trans-Alaska  Pipeline  Liability  Fund  (TAPLF),  the  Offshore 
Oil  Pollution  Compensation  Fund  (OOPCF)  and  the  Deepwater  Port 
Liability  Fund  (DPLF)  into  the  COSLF.  This  title  also  establishes 
the  COSLF  as  the  fund  to  be  used  in  response  to  oil  pollution  ac- 
tions and  activities  undertaken  under  authority  established  by  the 
Federal  Water  Pollution  Control  Act  Amendments  of  1972. 

Title  II  of  the  bill  increases  the  ceiling  on  funds  available  to  the 
revised  Pollution  Fund  established  by  Section  311(K)  of  the  Federal 
Water  Pollution  Control  Act  Amendements  of  1972  from  $35  mil- 
lion to  $100  million.  Monies  for  the  fund  are  to  be  collected  from  a 
schedule  of  fees  established  by  sections  2  to  5  of  this  title  and  as- 
sessed against  suppliers  of  petrochemical  feedstocks  and  other  haz- 
ardous substances. 

5.  Cost  estimate:  The  bill  provides  the  Secretary  of  Transporta- 
tion with  direct  spending  authority  to  obligate  funds  from  the  311 
(K)  Pollution  Fund  and  the  new  COSLF.  The  table  below  presents 
the  estimated  budget  authority  associated  with  this  direct  spending 
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authority,  the  estimated  revenues  generated  from  fees  and  invest- 
ments, and  the  estimated  net  budget  impact  of  the  enactment  of 
this  legislation. 

[By  fiscal  years,  in  millions  of  dollars] 

1981  1982  1983  1984  1985 


Direct  spending: 

Estimated  budget  authority   75  75  75         75  75 

Estimated  outlays   50         64  70         75  75 


Estimated  revenues  COSLF: 

Fees  .   122  95  37  34  34 

Investments   5  13  16  16  16 

311  (K)  pollution  fund   93  25  25  25  25 

Total  revenues   220  133  78  75  75 

Net  budget  impact1   170  69  8  0  0 


1  Revenues  less  outlays  (increase  in  surplus  or  decrease  in  deficit). 

In  addition,  the  bill  authorizes  funds  for  general  administrative 
costs  associated  with  Title  I,  which  are  subject  to  appropriation 
action.  These  costs  are  shown  below: 

[By  fiscal  years,  in  millions  of  dollars] 

1981  1982  1983  1984  1985 


Estimated  authorization  level   3.0         3.3         3.6         3.9  4.2 

Estimated  outlays   2.7         3.3         3.5         3.9  4.2 


The  costs  of  this  bill  fall  within  budget  function  300. 

6.  Basis  of  estimate:  For  the  purposes  of  this  estimate  it  was  as- 
sumed that  the  bill  would  be  enacted  on  July  1,  1980  and  that  fees 
authorized  by  titles  I  and  III  would  be  collected,  where  applicable, 
starting  in  January  1981.  In  subsequent  years  the  revenues  needed 
to  maintain  the  COSLF  at  $200  million  are  estimated  after  taking 
into  account  estimated  expenditures  from  the  fund  and  investment 
revenue  earned  by  the  assets  of  the  fund.  A  comparable  level  of 
$100  million  is  maintained  in  the  revised  Pollution  Fund  by  adjust- 
ing the  fee  schedules  established  for  that  purpose. 

Since  the  COSLF  and  the  revised  311(k)  Pollution  Fund  are  ex- 
pected to  be  self-supporting,  this  bill  will  have  little  net  budget 
impact  over  time  and  will  result  in  net  revenues  to  the  government 
over  the  short  run.  This  surplus  would  provide  a  reserve  to  deal 
with  a  major  pollution  incident  should  one  occur.  Actual  activity  in 
each  fund  will  depend  on  the  number  of  incidents  and  the  value  of 
claims  that  result  from  such  incidents. 

There  is  very  little  data  available  that  would  provide  any  indica- 
tion as  to  the  volume  or  magnitude  of  claims  that  can  be  expected 
should  this  bill  become  law.  For  the  purposes  of  this  estimate  and 
to  illustrate  the  budget  impact  of  these  funds  as  they  are  struc- 
tured by  H.R.  85,  it  has  been  assumed  that  each  fund  would  obli- 
gate approximately  25  percent  of  the  resources  available  to  it  each 
year.  These  obligations  are  assumed  to  spend  at  rates  similar  to 
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that  of  existing  pollution  liability  funds.  The  funds  are  expected  to 
adjust  their  fee  schedules  as  necessary  to  replace  obligated  capital 
and  keep  within  the  limits  established  by  H.R.  85. 

It  is  expected  that  legal  action  would  recover  some  portion  of 
these  expenditures  through  the  subrogation  authority  specified  in 
the  bill.  Experience  has  shown  that  the  government  can  expect  to 
recover  approximately  50  percent  of  such  expenses,  although  litiga- 
tion can  take  five  years  or  more  in  many  cases.  Recovered  monies 
would  be  deposited  in  the  respective  fund  and  reduce  the  need  for 
fee  revenue. 

In  addition  to  fund  activity  authorized  by  the  bill,  there  is  as- 
sumed to  be  appropriated  $3  million  in  fiscal  year  1981  (and  annu- 
ally thereafter  adjusted  for  inflation)  to  cover  the  cost  of  adminis- 
tering the  COSFL,  promulgating  regulations  and  settling  claims. 

As  specified  in  the  bill,  approximately  $30  million  from  the 
Trans-Alaska  Pipeline  Liability  Fund  would  be  transferred  to  the 
COSLF  in  fiscal  year  1981.  Two  other  funds,  the  Offshore  Oil  Pollu- 
tion Compensation  Fund  (OOPCF)  and  the  Deepwater  Port  Liabil- 
ity Fund  (DPLF)  would  also  be  merged  into  the  COSLF  as  specified 
in  the  bill.  The  President  has  requested  $14  million  for  the  OOPCF 
for  fiscal  year  1981,  and  if  appropriated,  these  funds  would  be  in- 
corporated into  the  COSLF.  (Appropriation  of  this  amount  would 
reduce  the  estimated  revenue  requirement  in  1981  by  $14  million). 
The  DPLF  has  not  been  established  to  date  and  therefore  does  not 
have  any  funds. 

Estimates  for  both  funds  assume  that  no  major  pollution  incident 
occurs  over  the  period  of  the  estimate.  Both  funds  are  assumed  to 
retain  liquid  assets  necessary  to  clean  up  a  major  incident  and 
each  has  the  direct  authority  to  generate  additional  revenues  to 
reestablish  fund  levels  without  directly  adding  costs  to  the  federal 
government. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Linwood  Lloyd. 

10.  Estimate  approved  by:  C.  G.  Nuckols  (for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

(4)  With  reference  to  clause  2QX3XD)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  Committee  has  not  received  a 
report  from  the  Committee  on  Government  Operations  pertaining 
to  this  subject  matter. 

(5)  With  reference  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  information  is  provided: 

The  effect  of  carrying  out  H.R.  85,  as  reported,  is  expected  to  be 
minimal  with  respect  to  prices  and  cost.  The  funds  required  for  ad- 
ministration of  the  legislation  are  expected  to  be  relatively  low, 
perhaps  $2,000,000  to  $4,000,000  per  year.  In  addition,  the  fees  im- 
posed on  oil  and  on  chemical  substances  represent  a  very  small 
fraction  of  the  prices  of  these  substances,  so  that  any  increase  in 
price  can  be  expected  to  be  negligible. 

Cost  of  Legislation 

Rule  XIII(7)  of  the  Rules  of  the  House  of  Representatives  re- 
quires a  statement  of  the  estimated  costs  to  the  United  States 
which  would  be  incurred  in  carrying  out  H.R.  85,  as  reported,  in 
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fiscal  year  1980  and  each  of  the  following  5  years.  The  committee 
concurs  in  the  estimates  of  these  costs  as  presented  in  the  report  of 
the  Congressional  Budget  Office. 

Vote 

The  committee  in  compliance  with  rule  XI(2XD(A),  reports  favor- 
ably the  bill  H.R.  85,  as  amended.  The  committee  ordered  the  bill 
reported  by  voice  vote. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  the  Rule  XII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

FEDERAL  WATER  POLLUTION  CONTROL  ACT 

TITLE  I— RESEARCH  AND  RELATED  PROGRAMS 
******* 

IN-PLACE  TOXIC  POLLUTANTS 

Sec.  115.  The  Administrator  is  directed  to  identify  the  location  of 
in-place  pollutants  with  emphasis  on  toxic  pollutants  in .  harbors 
and  navigable  waterways  and  is  authorized,  acting  through  the 
Secretary  of  the  Army,  to  make  contracts  for  the  removal  and  ap- 
propriate disposal  of  such  materials  from  critical  port  and  harbor 
areas.  [There  is  authorized  to  be  appropriated  $15,000,000  to  carry 
out  the  provisions  of  this  section,  which  sum  shall  be  available 
until  expended. J  Not  to  exceed  $10,000,000  per  fiscal  year  for  fiscal 
years  beginning  after  September  SO,  1980,  shall  be  available  from 
the  revolving  fund  established  in  section  Sll(k)  of  this  Act  for  obli- 
gation to  carry  out  this  section. 

******* 

TITLE  III— STANDARDS  AND  ENFORCEMENT 
******* 
Sec.  311.  (a)  *  *  * 

******* 

[(6)  "owner  or  operator"  means  (A)  in  the  case  of  a  vessel, 
any  person  owning,  operating,  or  chartering  by  demise,  such 
vessel,  and  (B)  in  the  case  of  an  onshore  facility,  and  an  off- 
shore facility,  any  person  owning  or  operating  such  onshore  fa- 
cility or  offshore  facility,  and  (C)  in  the  case  of  any  abandoned 
offshore  facility,  the  person  who  owned  or  operated  such  facili- 
ty immediately  prior  to  such  abandonment;  ] 

(6XA)  "owner  "  means  any  person  owning  title  to,  or  in  the  ab- 
sence of  title,  any  other  indicia  of  ownership  of,  a  vessel  or  fa- 
cility, but  does  not  include  a  person  who  (either  directly  or 
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through  a  trust  or  singly  or  in  combination  with  others)  holds 
title  to  or  any  indicia  of  ownership  of  a  vessel  or  facility  and 
without  participating  in  the  management  or  operation  of  such 
vessel  or  facility,  leases  or  charters  to  any  other  person  (with 
whom  such  person  is  not  otherwise  affiliated),  holds  indicia  of 
ownership  primarily  to  protect  his  security  interest  in  the  vessel 
or  facility; 

(B)  "operator"  means  (i)  in  the  case  of  a  vessel,  a  charterer  by 
demise  or  any  other  person,  except  the  owner,  who  is  responsible 
for  the  operation,  manning,  victualling,  and  supplying  of  the 
vessel  or  (ii)  in  the  case  of  a  facility,  any  person,  except  the 
owner,  responsible  for  the  operation  of  the  facility  by  agreement 
with  the  owner; 

******* 

(17)  -  'Otherwise  subject  to  the  jurisdiction  of  the  United 
States"  means  subject  to  the  jurisdiction  of  the  United  States 
by  virtue  of  United  States  citizenship,  United  States  vessel  doc- 
umentation or  numbering,  or  as  provided  for  by  international 
agreement  to  which  the  United  States  is  a  party  [.J; 

(18)  "person  in  charge"  means  the  individual  immediately  re- 
sponsible for  the  operation  of  a  vessel  or  facility; 

(19)  "supplier"  means,  with  respect  to  subsection  (k)  of  this 
section,  any  person  who  produces,  manufactures  or  imports  any 
substance  identified  in  paragraphs  (2),  (3),  (4),  or  (5)  of  subsec- 
tion (k)  of  this  section  at  a  place  or  for  removal  to  a  place  other 
than  the  site  of  production,  manufacture  or  importation,  or  a 
site  that  adjoins  the  site  of  production,  manufacture,  or  impor- 
tation, or  uses  those  feedstocks  or  elements  and  compounds  him- 
self at  a  place  other  than  the  site  of  production,  manufacture, 
or  importation  or  a  site  that  adjoins  the  site  of  production, 
manufacture  or  importation; 

(20)  "United  States  claimant"  means  any  person  residing  in 
the  United  States,  the  Government  of  the  United  States  or  an 
agency  thereof,  or  the  government  of  a  State  or  a  political  sub- 
division thereof,  who  asserts  a  claim; 

(21)  "foreign  claimant"  means  any  person  residing  in  a  for- 
eign country,  a  government  of  a  foreign  country,  or  any  agency 
or  political  subdivision  thereof,  who  asserts  a  claim; 

(22)  "guarantor"  means  the  person,  other  than  the  owner  or 
operator,  who  provides  evidence  of  financial  responsibility  for 
an  owner  or  operator; 

(23)  "removal  costs"  means — 

(A)  costs  incurred  under  subsection  (c),  (d),  or  (I)  of  this 
section;  and 

(B)  cleanup  costs,  other  than  those  described  in  clause 

(A); 

(24)  "cleanup  costs"  means  costs  of  reasonable  measures 
taken,  after  a  discharge  has  occurred,  to  prevent,  minimize,  or 
mitigate  pollution  from  that  discharge; 

(25)  "affiliated"  means  a  relationship  in  which  a  person  owns 
(in  whole  or  in  part),  is  owned  by  (in  whole  or  in  part),  or  is 
under  common  control  with,  another  person. 

(b)(1)  *  *  * 
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(5)  Any  person  in  charge  of  a  vessel  or  of  an  onshore  facility  or 
an  offshore  facility  shall,  as  soon  as  he  has  knowledge  of  any  dis- 
charge of  oil  or  a  hazardous  substance  from  such  vessel  or  facility 
in  violation  of  paragraph  (3)  of  this  subsection,  immediately  notify 
the  appropriate  agency  of  the  United  States  Government  of  such 
discharge.  Any  such  person  (A)  in  charge  of  a  vessel  from  which  oil 
or  a  hazardous  substance  is  discharged  in  violation  of  paragraph 
(3)(i)  of  this  subsection,  or  (B)  in  charge  of  a  vessel  from  which  oil 
or  a  hazardous  substance  is  discharged  in  violation  of  paragraph 
(3)(ii)  of  this  subsection  and  who  is  otherwise  subject  to  the  jurisdic- 
tion of  the  United  States  at  the  time  of  the  discharge,  or  (C)  in 
charge  of  an  onshore  facility  or  an  offshore  facility,  who  fails  to 
notify  immediately  such  agency  of  such  discharge  shall,  upon  con- 
viction, be  fined  not  more  than  $10,000,  or  imprisoned  for  not  more 
than  one  year,  or  both.  Notification  received  pursuant  to  this  para- 
graph or  information  obtained  by  the  exploitation  of  such  notifica- 
tion shall  not  be  used  against  any  such  person  or  his  employer  in 
any  criminal  case,  except  a  prosecution  for  perjury  or  for  giving  a 
false  statement. 

(6)  Any  owner  [or  operator  of  any  vessel,] ,  operator,  [or  person 
in  charge]  person  in  charge,  or  employer  of  such  person  in  charge, 
of  any  onshore  facility  or  offshore  facility  from  which  oil  or  a  haz- 
ardous substance  is  discharged  in  violation  of  paragraph  (3)  of  this 
subsection  shall  be  assessed  a  civil  penalty  by  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is  operating  of  not  more 
than  $5,000  for  each  offense.  Any  owner,  operator,  [or  person  in 
charge]  person  in  charge,  or  employer  of  such  person  in  charge,  of 
any  vessel  from  which  oil  or  a  hazardous  substance  is  discharged  in 
violation  of  paragraph  (3)(i)  of  this  subsection,  and  any  owner,  oper- 
ator, [or  person  in  charge]  person  in  charge,  or  employer  of  such 
person  in  charge,  of  a  vessel  from  which  oil  or  a  hazardous  sub- 
stance is  discharged  in  violation  of  paragraph  (3)(ii)  who  is  other- 
wise subject  to  the  jurisdiction  of  the  United  States  at  the  time  of 
the  discharge,  shall  be  assessed  a  civil  penalty  by  the  Secretary  of 
the  department  in  which  the  Coast  Guard  is  operating  of  not  more 
than  $5,000  for  each  offense.  No  penalty  shall  be  assessed  unless 
[the  owner  or  operator]  whoever  being  charged  shall  have  been 
given  notice  and  opportunity  for  a  hearing  on  such  charge.  Each 
violation  is  a  separate  offense.  Any  such  civil  penalty  may  be  com- 
promised by  such  Secretary.  In  determining  the  amount  of  the  pen- 
alty, or  the  amount  agreed  upon  in  compromise,  the  appropriate- 
ness of  such  penalty  to  the  size  of  the  business  of  the  owner  or  op- 
erator charged,  the  effect  on  the  owner  or  operator's  ability  to  con- 
tinue in  business,  and  the  gravity  of  the  violation,  shall  be  consid- 
ered by  such  Secretary.  The  Secretary  of  the  Treasury  shall  with- 
hold at  the  request  of  such  Secretary  the  clearance  required  by  sec- 
tion 4197  of  the  Revised  Statutes  of  the  United  States,  as  amended 
(46  U.S.C.  91),  of  any  vessel  the  owner  or  operator  of  which  is  sub- 
ject to  the  foregoing  penalty.  Clearance  may  be  granted  in  such 
cases  upon  the  filing  of  a  bond  or  other  surety  satisfactory  to  such 
Secretary. 

(B)  The  Administrator,  taking  into  account  the  gravity  of  the  of- 
fense, and  the  standard  of  care  manifested  by  the  owner,  operator, 
[or  person  in  charge]  person  in  charge,  or  employer  of  such  person 
in  charge,  may  commence  a  civil  action  against  any  such  person 
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subject  to  the  penalty  under  subparagraph  (A)  of  this  paragraph  to 
impose  a  penalty  based  on  consideration  of  the  size  of  the  business 
of  the  owner  or  operator,  the  effect  on  the  ability  of  the  owner  or 
operator  to  continue  in  business,  the  gravity  of  the  violation,  and 
the  nature,  extent,  and  degree  of  success  of  any  efforts  made  by  the 
owner,  operator,  [or  person  in  charge]  person  in  charge,  or  em- 
ployer of  such  person  in  charge,  to  minimize  or  mitigate  the  effects 
of  such  discharge.  The  amount  of  such  penalty  shall  not  exceed 
$50,000,  except  that  where  the  United  States  can  show  that  such 
discharge  was  the  result  of  willful  negligence  or  willful  misconduct 
within  the  privity  and  knowledge  of  the  owner,  operator,  [or 
person  in  charge]  person  in  charge,  or  employer  of  such  person  in 
charge,  such  penalty  shall  not  exceed  $250,000.  Each  violation  is  a 
separate  offense.  Any  action  under  this  subparagraph  may  be 
brought  in  the  district  court  of  the  United  States  for  the  district  in 
which  the  defendant  is  located  or  resides  or  is  doing  business,  and 
such  court  shall  have  jurisdiction  to  assess  such  penalty.  No  action 
may  be  commenced  under  this  clause  where  a  penalty  has  been  as- 
sessed under  clause  (A)  of  this  paragraph. 

******* 

(c)(1)  Whenever  any  oil  or  a  hazardous  substance  is  discharged,  or 
there  is  a  substantial  threat  of  such  discharge,  into  or  upon  the 
navigable  waters  of  the  United  States,  adjoining  shorelines,  or  into, 
or  upon  the  waters  of  the  contiguous  zone,  or  in  connection  with 
activities  under  the  Outer  Continental  Shelf  Lands  Act  or  the 
Deepwater  Port  Act  of  1974,  or  which  may  affect  natural  resources 
belonging  to,  appertaining  to,  or  under  the  exclusive  management 
authority  of  the  United  States  (including  resources  under  the  Fish- 
ery Conservation  and  Management  Act  of  1976)  the  President  is 
authorized  to  act  to  remove  or  arrange  for  the  removal  of  such  oil  or 
substance  at  any  time,  unless  he  determines  such  removal  will  be 
done  properly  by  the  owner  or  operator  of  the  vessel,  onshore 
facility,  or  offshore  facility  from  which  the  discharge  occurs. 

(2)  Within  sixty  days  after  the  effective  date  of  this  section,  the 
President  shall  prepare  and  publish  a  National  Contingency  Plan  for 
removal  of  oil  and  hazardous  substances,  pursuant  to  this  subsection. 
Such  National  Contingency  Plan  shall  provide  for  efficient,  coordi- 
nated, and  effective  action  to  minimize  damage  from  oil  and  hazard- 
ous substance  discharges,  including  containment,  dispersal,  and 
removal  of  oil  and  hazardous  substances,  and  shall  include,  but  not 
be  limited  to — 

(A)  assignment  of  duties  and  responsibilities  among  Federal 
departments  and  agencies  in  coordination  with  State  and  local 
agencies,  including  but  not  limited  to,  water  pollution  control, 
conservation,  and  port  authorities; 

(B)  identification,  procurement,  maintenance,  and  storage  of 
equipment  and  supplies; 
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(C)  establishment  or  designation  of  a  strike  force  consisting 
of  personnel  who  shall  be  trained,  prepared,  and  available  to 
provide  necessary  services  to  carry  out  the  Plan,  including  the 
establishment  of  major  ports,  to  be  determined  by  the  Presi- 
dent of  emergency  task  forces  of  trained  personnel,  adequate 
oil  and  hazardous  substance  pollution  control  equipment  and 
material,  and  a  detailed  oil  and  hazardous  substance  pollution 
prevention  and  removal  plan; 

(D)  a  system  of  surveillance  and  notice  designed  to  insure 
earliest  possible  notice  of  discharges  of  oil  and  hazardous  sub- 
stances and  imminent  threats  of  such  discharges  to  the  appro- 
priate State  and  Federal  agencies; 

(E)  establishment  of  a  national  center  to  provide  coordina- 
tion and  direction  for  operations  carrying  out  the  Plan; 

(F)  procedures  and  techniques  to  be  employed  in  identifying, 
containing,  dispersing,  and  removing  oil  and  hazardous  sub- 
stances; 

(G)  a  schedule,  prepared  in  cooperation  with  the  States,  iden- 
tifying (i)  dispersants  and  other  chemicals,  if  any,  that  may  be 
used  in  carrying  out  the  Plan,  (ii)  the  waters  is  which  such  dis- 
persants and  chemicals  may  be  used,  and  (iii)  the  quantities  of 
such  dispersant  or  chemical  which  can  be  used  safely  in  such 
waters,  which  schedule  shall  provide  in  the  case  of  any  dispers- 
ant, chemical,  or  waters  not  specifically  identified  in  such 
schedule  that  the  President,  or  his  delegate,  may,  on  a  case-by- 
case  basis,  identify  the  dispersants  and  other  chemicals  which 
may  be  used,  the  waters  in  which  they  may  be  used,  and  the 
quantities  which  can  be  used  safely  in  such  waters;  and 

(H)  a  system  whereby  the  State  or  States  affected  by  a  dis- 
charge of  oil  or  hazardous  substance  may  act  where  necessary 
to  remove  such  discharge  and  such  State  or  States  may  be  re- 
imbursed from  the  fund  established  under  subsection  (k)  of  this 
section  or  the  fund  established  under  section  102  of  the  Compre- 
hensive Oil  Pollution  Liability  and  Compensation  Act,  as  ap- 
propriate, for  the  reasonable  costs  incurred  in  such  removal. 

The  President  may,  from  time  to  time,  as  he  deems  advisable 
revise  or  otherwise  amend  the  National  Contingency  Plan.  After 
publication  of  the  National  Contingency  Plan,  the  removal  of  oil 
and  hazardous  substances  and  actions  to  minimize  damage  from  oil 
and  hazardous  substance  discharges  shall,  to  the  greatest  extent 
possible,  be  in  accordance  with  the  National  Contingency  Plan. 

(d)  Whenever  a  marine  disaster  in  or  upon  the  navigable  waters 
of  the  United  States  has  created  a  substantial  threat  of  a  pollution 
hazard  to  the  public  health  or  welfare  of  the  United  States,  includ- 
ing, but  not  limited  to,  fish,  shellfish,  and  wildlife  and  the  public 
and  private  shorelines  and  beaches  of  the  United  States,  because  of 
a  discharge,  or  an  imminent  discharge,  of  large  quantities  of  oil,  or 
of  a  hazardous  substance  from  a  vessel  the  United  States  may  (A) 
coordinate  and  direct  all  public  and  private  efforts  directed  at  the 
removal  or  elimination  of  such  threat;  and  (B)  summarily  remove, 
and,  if  necessary,  destroy  such  vessel  by  whatever  means  are  avail- 
able without  regard  to  any  provisions  of  law  governing  the  employ- 
ment of  personnel  or  the  expenditure  of  appropriated  funds.  [Any 
expense  incurred  under  this  subsection  or  under  the  Intervention 
on  the  High  Seas  Act  (or  the  convention  defined  in  section  2(3) 
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thereof)  shall  be  a  cost  incurred  by  the  United  States  Government 
for  the  purposes  of  subsection  (f)  in  the  removal  of  oil  or  hazardous 
substance.]  Any  expense  incurred  under  this  subsection  or  under 
the  Intervention  on  the  High  Seas  Act  (or  the  Convention  as  defined 
in  section  2(3)  thereof)  shall  be  reimbursed  from  the  fund  estab- 
lished under  subsection  (k)  of  this  section  or  the  fund  established 
under  section  102  of  the  Comprehensive  Oil  Pollution  Liability  and 
Compensation  Act,  as  appropriate.  Any  expense  incurred  thereunder 
for  which  reimbursement  may  be  had  from  the  fund  established 
under  subsection  (k)  of  this  section  shall  be  recoverable  from  the 
owner  or  operator  of  the  vessel  in  accordance  with  this  section. 

******* 

[(f)(1)  Except  where  an  owner  or  operator  can  prove  that  a  dis- 
charge was  caused  solely  by  (A)  an  act  of  God,  (B)  an  act  of  war,  (C) 
negligence  on  the  part  of  the  United  States  Government,  or  (D)  an 
act  or  omission  of  a  third  party  without  regard  to  whether  any 
such  act  or  omission  was  or  was  not  negligent,  or  any  combination 
of  the  foregoing  clauses,  such  owner  or  operator  of  any  vessel  from 
which  oil  or  a  hazardous  substance  is  discharged  in  violation  of 
subsection  (b)(3)  of  this  section  shall,  notwithstanding  any  other 
provision  of  law,  be  liable  to  the  United  States  Government  for  the 
actual  costs  incurred  under  subsection  (c)  for  the  removal  of  such 
oil  or  substance  by  the  United  States  Government  in  an  amount 
not  to  exceed,  in  the  case  of  an  inland  oil  barge  $125  per  gross  ton 
of  such  barge,  or  $125,000,  whichever  is  greater,  and  in  the  case  of 
any  other  vessel,  $150  per  gross  ton  of  such  vessel  (or,  for  a  vessel 
carrying  oil  or  hazardous  substances  as  cargo,  $250,000),  whichever 
is  greater,  except  that  where  the  United  States  can  show  that  such 
discharge  was  the  result  of  willful  negligence  or  willful  misconduct 
within  the  privity  and  knowledge  of  the  owner,  such  owner  or  oper- 
ator shall  be  liable  to  the  United  States  Government  for  the  full 
amount  of  such  costs.  Such  costs  shall  constitute  a  maritime  lien 
on  such  vessel  which  may  be  recovered  in  an  action  in  rem  in  the 
district  court  of  the  United  States  for  any  district  within  which  any 
vessel  may  be  found.  The  United  States  may  also  bring  an  action 
against  the  owner  or  operator  of  such  vessel  in  any  court  of  compe- 
tent jurisdiction  to  recover  such  costs. 

[(2)  Except  where  an  owner  or  operator  of  an  onshore  facility 
can  prove  that  a  discharge  was  caused  solely  by  (A)  an  act  of  God, 
(B)  an  act  of  war,  (C)  negligence  on  the  part  of  the  United  States 
Government,  or  (D)  an  act  or  omission  of  a  third  party  without 
regard  to  whether  any  such  act  or  omission  was  or  was  not  negli- 
gent, or  any  combination  of  the  foregoing  clauses,  such  owner  or 
operator  of  any  such  facility  from  which  oil  or  a  hazardous  sub- 
stance is  discharged  in  violation  of  subsection  (b)(3)  of  this  section 
shall  be  liable  to  the  United  States  Government  for  the  actual  costs 
incurred  under  subsection  (c)  for  the  removal  of  such  oil  or  sub- 
stance by  the  United  States  Government  in  an  amount  not  to 
exceed  $50,000,000,  except  that  where  the  United  States  can  show 
that  such  discharge  was  the  result  of  willful  negligence  or  willful 
misconduct  within  the  privity  and  knowledge  of  the  owner,  such 
owner  or  operator  shall  be  liable  to  the  United  States  Government 
for  the  full  amount  of  such  costs.  The  United  States  may  bring  an 
action  against  th*  owner  or  operator  of  such  facility  in  any  court  of 
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competent  jurisdiction  to  recover  such  costs.  The  Administrator  is 
authorized,  by  regulation,  after  consultation  with  the  Secretary  of 
Commerce  and  the  Small  Business  Administration,  to  establish  rea- 
sonable and  equitable  classifications  of  those  onshore  facilities 
having  a  total  fixed  storage  capacity  of  1,000  barrels  or  less  which 
he  determines  because  of  size,  type,  and  location  do  not  present  a 
substantial  risk  of  the  discharge  of  oil  or  a  hazardous  substance  in 
violation  of  subsection  (b)(3)  of  this  section,  and  apply  with  respect 
to  such  classifications  differing  limits  of  liability  which  may  be  less 
than  the  amount  contained  in  this  paragraph. 

[(3)  Except  where  an  owner  or  operator  of  an  offshore  facility 
can  prove  that  a  discharge  was  caused  solely  by  (A)  an  act  of  God, 
(B)  an  act  of  war,  (C)  negligence  on  the  part  of  the  United  States 
Government,  or  (D)  an  act  or  omission  of  a  third  party  without 
regard  to  whether  any  such  act  or  omission  was  or  was  not  negli- 
gent, or  any  combination  of  the  foregoing  clauses,  such  owner  or 
operator  of  any  such  facility  from  which  oil  or  a  hazardous  sub- 
stance is  discharged  in  violation  of  subsection  (b)(3)  of  this  section 
shall,  notwithstanding  any  other  provision  of  law,  be  liable  to  the 
United  States  Government  for  the  actual  costs  incurred  under  sub- 
section (c)  for  the  removal  of  such  oil  or  substance  by  the  United 
States  Government  in  an  amount  not  to  exceed  $50,000,000,  except 
that  where  the  United  States  can  show  that  such  discharge  was  the 
result  of  willful  negligence  or  willful  misconduct  within  the  privity 
and  knowledge  of  the  owner,  such  owner  or  operator  shall  be  liable 
to  the  United  States  Government  for  the  full  amount  of  such  costs. 
The  United  States  may  bring  an  action  against  the  owner  or  opera- 
tor of  such  a  facility  in  any  court  of  competent  jurisdiction  to  re- 
cover such  costs. 

[(4)  The  costs  of  removal  of  oil  or  a  hazardous  substance  for 
which  the  owner  or  operator  of  a  vessel  or  onshore  or  offshore  fa- 
cility is  liable  under  subsection  (f)  of  this  section  shall  include  any 
costs  or  expenses  incurred  by  the  Federal  Government  or  any  State 
government  in  the  restoration  or  replacement  of  natural  resources 
damaged  or  destroyed  as  a  result  of  a  discharge  of  oil  or  a  hazard- 
ous substance  in  violation  of  subsection  (b)  of  this  section. 

[(5)  The  President,  or  the  authorized  representative  of  any  State, 
shall  act  on  behalf  of  the  public  as  trustee  of  the  natural  resources 
to  recover  for  the  costs  of  replacing  or  restoring  such  resources. 
Sums  recovered  shall  be  used  to  restore,  rehabilitate,  or  acquire 
the  equivalent  of  such  natural  resources  by  the  appropriate  agen- 
cies of  the  Federal  Government,  or  the  State  government. 

[(g)  Where  the  owner  or  operator  of  a  vessel  (other  than  an 
inland  oil  barge)  carrying  oil  or  hazardous  substances  as  cargo  or 
an  onshore  or  offshore  facility  which  handles  or  stores  oil  or  haz- 
ardous substances  in  bulk,  from  which  oil  or  a  hazardous  substance 
is  discharged  in  violation  of  subsection  (b)  of  this  section,  alleges 
that  such  discharge  was  caused  solely  by  an  act  or  omission  of  a 
third  party,  such  owner  or  operator  shall  pay  to  the  United  States 
Government  the  actual  costs  incurred  under  subsection  (c)  for  re- 
moval of  such  oil  or  substance  and  shall  be  entitled  by  subrogation 
to  all  rights  of  the  United  States  Government  to  recover  such  costs 
from  such  third  party  under  this  subsection.  In  any  case  where  an 
owner  or  operator  of  a  vessel,  of  an  onshore  facility,  or  of  an  off- 
shore facility,  from  which  oil  or  a  hazardous  substance  is  dis- 
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charged  in  violation  of  subsection  (b)(3)  of  this  section,  proves  that 
such  discharge  of  oil  or  hazardous  substance  was  caused  solely  by 
an  act  or  omission  of  a  third  party,  or  was  caused  solely  by  such  an 
act  or  omission  in  combination  with  an  act  of  God,  an  act  of  war,  or 
negligence  on  the  part  of  the  United  States  Government,  such 
third  party  shall,  not  withstanding  any  other  provision  of  law,  be 
liable  to  the  United  States  Government  for  the  actual  costs  in- 
curred under  subsection  (c)  for  removal  of  such  oil  or  substance  by 
the  United  States  Government,  except  where  such  third  party  can 
prove  that  such  discharge  was  caused  solely  by  (A)  an  act  of  God, 
(B)  an  act  of  war,  (C)  negligence  on  the  part  of  the  United  States 
Government,  or  (D)  an  act  or  omission  of  another  party  without 
regard  to  whether  such  act  or  omission  was  or  was  not  negligent, 
or  any  combination  of  the  foregoing  clauses.  If  such  third  party 
was  the  owner  or  operator  of  a  vessel  which  caused  the  discharge 
of  oil  or  a  hazardous  substance  in  violation  of  subsection  (b)(3)  of 
this  section,  the  liability  of  such  third  party  under  this  subsection 
shall  not  exceed,  in  the  case  of  an  inland  oil  barge  $125  per  gross 
ton  of  such  barge,  $125,000,  whichever  is  greater,  and  in  the  case  of 
any  other  vessel,  $150  per  gross  ton  of  such  vessel  (or,  for  a  vessel 
carrying  oil  or  hazardous  substances  as  cargo,  $250,000),  whichever 
is  greater.  In  any  other  case  the  liability  of  such  third  party  shall 
not  exceed  the  limitation  which  would  have  been  applicable  to  the 
owner  or  operator  of  the  vessel  or  the  onshore  or  offshore  facility 
from  which  the  discharge  acutally  occurred  if  such  owner  or  opera- 
tor were  liable.  If  the  United  States  can  show  that  the  discharge  of 
oil  or  hazardous  substance  in  violation  of  subsection  (b)(3)  of  this 
section  was  the  result  of  willful  negligence  or  willful  misconduct 
within  the  privity  and  knowledge  of  such  third  party,  such  third 
party  shall  be  liable  to  the  United  States  Government  for  the  full 
amount  of  such  removal  costs.  [The  United  States  may  bring  an 
action  against  the  third  party  in  any  court  of  competent  jurisdic- 
tion to  recover  such  removal  costs. 

[(h)  The  liabilities  established  by  this  section  shall  in  no  way 
affect  any  rights  which  (1)  the  owner  or  operator  of  a  vessel  or  of 
an  onshore  facility  or  an  offshore  facility  may  have  against  any 
third  party  whose  acts  may  in  any  way  have  caused  or  contributed 
to  such  discharge,  or  (2)  the  United  States  Government  may  have 
against  any  third  party  whose  actions  may  in  any  way  have  caused 
or  contributed  to  the  discharge  of  oil  or  hazardous  substance. 

[(i)(l)  In  any  case  where  an  owner  or  operator  of  a  vessel  or  an 
onshore  facility  or  an  offshore  facility  from  which  oil  or  a  hazard- 
ous substance  is  discharged  in  violation  of  subsection  (bX3)  of  this 
section  acts  to  remove  such  oil  or  substance  in  accordance  with  reg- 
ulations promulgated  pursuant  to  this  section,  such  owner  or  oper- 
ator shall  be  entitled  to  recover  the  reasonable  costs  incurred  in 
such  removal  upon  establishing,  in  a  suit  which  may  be  brought 
against  the  United  States  Government  in  the  United  States  Court 
of  Claims,  that  such  discharge  was  caused  solely  by  (A)  an  act  of 
God,  (B)  an  act  of  war,  (C)  negligence  on  the  part  of  the  United 
States  Government,  or  (D)  an  act  or  omission  of  a  third  party  with- 
out regard  to  whether  such  act  or  omission  was  or  was  not  negli- 
gent, or  of  any  combination  of  the  foregoing  clauses. 
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[(2)  The  provisions  of  this  subsection  shall  not  apply  in  any  case 
where  liability  is  established  pursuant  to  the  Outer  Continental 
Shelf  Lands  Act,  or  the  Deepwater  Port  Act  of  1974. 

[(3)  Any  amount  paid  in  accordance  with  a  judgment  of  the 
United  States  Court  of  Claims  pursuant  to  this  section  shall  be 
paid  from  the  funds  established  pursuant  to  subsection  (k).] 

(f)(1)  Claims  for  damages  for  economic  loss,  incurred  on  or  after 
the  effective  date  of  title  III  of  the  Comprehensive  Oil  Pollution  Lia- 
bility and  Compensation  Act  and  arising  out  of  or  directly  resulting 
from  the  discharge  of  oil  (other  than  petroleum,  crude  oil,  or  any 
fraction  or  residue  therefrom),  or  hazardous  substances,  may  be  as- 
serted for — 

(A)  removal  costs; 

(B)  injury  to,  or  destruction  of,  real  or  personal  property; 

(C)  loss  of  use  of  real  or  personal  property; 

(D)  injury  to,  or  destruction  of  natural  resources; 

(E)  loss  of  use  of  natural  resources; 

(F)  loss  of  profits  or  impairment  of  earning  capacity  due  to 
injury  or  destruction  of  real  or  personal  property  or  natural  re- 
sources; and 

(G)  loss  of  tax  revenue  for  a  period  of  one  year  due  to  injury 
to  real  or  personal  property. 

(2)  A  claim  authorized  by  pargraph  (1)  may  be  asserted — 

(A)  under  item  (A)  of  paragraph  (1),  by  any  claimant:  Pro- 
vided, That  the  owner  or  operator  of  a  vessel  or  facility  involved 
in  a  discharge  may  assert  such  a  claim  only  if  he  can  show  that 
he  is  entitled  to  a  defense  to  liability  under  subsection  (gX5XA) 
or  (g)(5)(B)  or,  if  not  entitled  to  such  a  defense  to  liability,  that 
he  is  entitled  to  a  limitation  of  liability  under  subsection  (g): 
Provided  further,  That  where  he  is  not  entitled  to  such  a  de- 
fense to  liability  but  entitled  to  such  a  limitation  of  liability, 
the  claim  may  be  asserted  only  as  to  the  removal  costs  incurred 
in  excess  of  that  limitation; 

(B)  under  items  (B),  (C),  and  (E)  of  paragraph  (1),  by  any 
United  States  claimant,  if  the  property  involved  is  owned  or 
leased,  or  the  natural  resource  involved  is  utilized,  by  the 
claimant; 

(C)  under  item  (D)  of  paragraph  (1),  by  the  President,  as 
trustee  for  natural  resources  over  which  the  United  States  Gov- 
ernment has  sovereign  rights  or  exercises  exclusives  manage- 
ment authority,  or  by  any  State  for  natural  resources  within  the 
boundary  of  the  State  belonging  to,  managed  by,  controlled  by, 
or  appertaining  to  the  State:  Provided,  That  compensation  paid 
under  this  item  may  be  used  only  for  restoration  of  the  dam- 
aged resources  or  for  acquisition  of  equivalent  resources; 

(D)  under  item  (F)  of  paragraph  (1),  by  any  United  States 
claimant  if  the  claimant  derives  at  least  25  percent  of  his  earn- 
ings from  activities  which  utilize  the  property  or  natural  re- 
source; 

(E)  under  item  (G)  of  paragraph  (1),  by  any  State  or  political 
subdivision  thereof; 

(F)  under  items  (B)  through  (G)  of  paragraph  (1),  by  a  foreign 
claimant  to  the  same  extent  that  a  United  States  claimant  may 
assert  a  claim  if— 
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(i)  the  discharge  occurred  (I)  in  the  navigable  waters,  or 
(II)  in  or  on  the  territorial  sea  or  adjacent  shoreline  of  a 
foreign  country  of  which  the  claimant  is  a  resident; 

(ii)  the  claimant  is  not  otherwise  compensated  for  his 
loss; 

(Hi)  the  discharge  was  from  a  facility  or  from  a  vessel  lo- 
cated adjacent  to  or  within  the  navigable  waters  or  was 
discharged  in  connection  with  activities  conducted  under 
the  Outer  Continental  Shelf  Lands  Act,  as  amended  (43 
U.S.C.  1331,  et  seq.)  or  the  Deepwater  Port  Act  of  197b,  as 
amended  (33  U.S.C.  1501,  et  seq.);  and 

(iv)  recovery  is  authorized  by  a  treaty  or  an  executive 
agreement  between  the  United  States  and  the  foreign  coun- 
try involved,  or  if  the  Secretary  of  State,  in  consultation 
with  the  Attorney  General  and  other  appropriate  officials, 
certifies  that  such  country  provides  a  comparable  remedy 
for  the  United  States  claimants;  and 
(G)  under  any  item,  by  the  Attorney  General,  on  his  own 
motion  or  at  the  request  of  the  Secretary,  on  behalf  of  any  group 
of  United  States  claimants  who  may  assert  a  claim  under  this 
subsection. 

(3)  If  the  Attorney  General  fails  to  act  under  clause  (G)  of  para- 
graph (2)  within  sixty  days  of  the  date  on  which  the  Secretary  desig- 
nates a  source  of  discharge,  any  member  of  a  group  may,  in  accord- 
ance with  rule  23  of  the  Federal  Rules  of  Civil  Procedure,  maintain 
a  class  action  to  recover  damages  on  behalf  of  that  group.  Failure  of 
the  Attorney  General  to  act  shall  have  no  bearing  on  any  class 
action  maintained  by  any  claimant  for  damages  authorized  by  this 
section, 

(g)(1)  Subject  to  the  provisions  of  paragraphs  (2),  (3),  (4),  and  (5), 
the  owner  and  operator  of  a  vessel  other  than  a  public  vessel,  or  of  a 
facility,  that  is  the  source  of  a  discharge  of  oil  (other  than  petro- 
leum, crude  oil,  or  any  fraction  or  residue  therefrom)  or  a  hazardous 
substance,  or  poses  a  threat  of  such  a  discharge  in  circumstances 
that  justify  the  incurrence  of  removal  costs,  shall  be  jointly,  several- 
ly, and  strictly  liable  for  all  damages  for  which  a  claim  may  be  as- 
serted under  subsection  (f). 

(2)  Except  when  the  discharge  or  threat  of  discharge  is  caused  pri- 
marily by  willful  misconduct  or  gross  negligence,  within  the  privity 
or  knowledge  of  the  owner  or  operator;  or  is  caused  primarily  by  a 
violation,  within  the  privity  or  knowledge  of  the  owner  or  operator, 
of  applicable  safety,  construction,  or  operating  standards  or  regula- 
tions of  the  Federal  Government;  or  except  when  the  owner  or  opera- 
tor fails  or  refuses  to  report  the  discharge  or  to  provide  all  reason- 
able cooperation  and  assistance  requested  by  the  responsible  Federal 
official  in  furtherance  of  cleanup  activities,  the  total  of  the  liability 
under  paragraph  (1)  and  any  removal  costs  incurred  by,  or  on  behalf 
of,  the  owner  or  operator  shall  be  limited  to — 

(A)  in  the  case  of  a  vessel  other  than  a  ship  or  other  than  an 
inland  oil  barge,  $150  per  gross  ton; 

(B)  in  the  case  of  an  inland  oil  barge,  $150,000  or  $150  per 
gross  ton,  whichever  is  greater; 

(C)  in  the  case  of  ship,  $250,000  or  $300  per  gross  ton  (up  to 
maximum  of  $30,000,000),  whichever  is  greater; 
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(D)  in  the  case  of  a  deepwater  port  subject  to  the  Deepwater 
Port  Act  of  1974  (including  the  liability  of  the  owner  or  opera- 
tor of  such  deepwater  port  for  a  discharge  from  a  ship  moored 
at  such  port),  $50,000,000; 

(E)  in  the  case  of  an  offshore  facility  operated  under  authori- 
ty of  the  Outer  Continental  Shelf  Lands  Act,  as  amended,  the 
total  of  removal  costs  plus  $50,000,000;  or 

(F)  in  the  case  of  a  facility  other  than  one  described  in  clause 
(D)  or  (E)  $50,000,000  or  such  lesser  limit  as  is  established 
under  paragraph  (4X 

The  Secretary  shall,  from  time  to  time,  report  to  Congress  on  the  de- 
sirability of  adjusting  the  limitations  of  liability  specified  in  this 
paragraph. 

(3)  The  Secretary  may,  by  regulation,  reduce  the  limitation  of  lia- 
bility for  facilities  subject  to  clause  (E)  of  paragraph  (2),  to  the  total 
of  all  removal  costs  plus  an  amount  not  less  than  $35,000,000,  if  he 
determines  that  the  limitation  will  have  either  a  significant  adverse 
impact  on  small  business  enterprises  or  a  significant  anticompetitive 
impact. 

(4)  The  Secretary  shall  issue  regulations  establishing  limits  of  lia- 
bility, up  to  $50,000,000,  for  various  classes  of  facilities  other  than 
those  described  in  clauses  (D)  and  (E)  of  paragraph  (2).  These  regu- 
lations shall  take  into  account  the  size,  type,  location,  storage  and 
handling  capacity,  and  other  matters  relating  to  the  likelihood  of 
discharges  involving  those  classes.  These  limits  shall,  to  the  extent 
practicable,  be  comparable  to  the  limits  established  under  clause  (C) 
of  paragraph  (2),  taking  into  account  the  relative  potential  threat  of 
pollution,  but  in  no  case  shall  such  a  limitation  be  less  than 
$5,000,000  for  any  tank  motor  vehicle  operated  on  highways  trans- 
porting oil  (other  than  petroleum,  crude  oil,  or  any  fraction  or  resi- 
due therefrom)  or  a  hazardous  substance,  in  bulk,  with  a  water  ca- 
pacity of  more  than  3,500  gallons. 

(5)  There  shall  be  no  liability  under  paragraph  (1) — 

(A)  to  the  extent  that  the  discharge  is  caused — 

(i)  by  an  act  of  war,  hostilities,  civil  war,  or  insurrection; 

or 

(ii)  by  a  natural  phenomenon  of  an  exceptional,  inevita- 
ble, and  irrestible  character,  which  could  not  have  been 
prevented  or  avoided  by  the  exercise  of  due  care  or  fore- 
sight; 

(B)  to  the  extent  that  the  discharge  or  threat  of  discharge  is 
caused  by  an  act  of  omission  of  a  person  other  than — 

(i)  the  claimant, 

(ii)  the  owner  or  operator, 

(Hi)  an  employee  or  agent  of  the  claimant,  the  owner,  or 
the  operator,  or 

(iv)  one  whose  act  or  omission  occurs  in  connection  with  a 
contractual  relationship  with  the  claimant,  the  owner,  or 
the  operator; 

(C)  as  to  a  particular  claimant,  where  the  discharge  or  threat 
of  discharge  or  economic  loss  is  caused,  in  whole  or  in  part,  by 
the  gross  negligence  or  willful  misconduct  of  that  claimant;  or 

(D)  as  to  a  particular  claimant,  to  the  extent  that  the  dis- 
charge or  economic  loss  is  caused  by  the  negligence  of  that 
claimant. 
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(h) (1)  The  fund  shall  be  liable,  without  any  limitation,  for  all 
damages  for  which  a  claim  may  be  asserted  under  subsection  (f),  to 
the  extent  that  the  loss  is  not  otherwise  compensated. 

(2)  Except  for  removal  costs  (other  than  cleanup  costs),  there  shall 
be  no  liability  under  paragraph  (1)  hereof — 

(A)  where  the  discharge  or  threat  of  discharge  is  caused  pri- 
marily by  an  act  of  war,  hostilities,  civil  war,  or  insurrection; 

(B)  as  to  a  particular  claimant,  where  the  discharge  or  threat 
of  discharge  or  economic  loss  is  caused,  in  whole  or  in  part,  by 
the  gross  negligence  or  willful  misconduct  of  that  claimant;  or 

(C)  as  to  a  particular  claimant,  to  the  extent  that  the  dis- 
charge or  threat  of  discharge  or  economic  loss  is  caused  by  the 
negligence  of  that  claimant 

(3)  In  addition  to  the  damages  for  which  claims  may  be  asserted 
under  subsection  (f),  and  without  regard  to  the  limitation  of  liabili- 
ty provided  in  subsection  (g),  the  owner,  operator,  or  guarantor  shall 
be  liable  to  the  claimant  for  interest  on  the  amount  paid  in  satisfac- 
tion of  the  claim  for  the  period  from  the  date  upon  which  the  claim 
was  presented  to  such  person  to  the  date  upon  which  the  claimant  is 
paid,  inclusive,  less  the  period,  if  any,  from  the  date  upon  which  the 
owner,  operator,  or  guarantor  shall  offer  to  the  claimant  an  amount 
equal  to  or  greater  than  that  finally  paid  in  satisfaction  of  the 
claim  to  the  date  upon  which  the  claimant  shall  accept  that 
amount,  inclusive.  However,  if  the  owner,  operator,  or  guarantor 
shall  offer  to  the  claimant,  within  sixty  days  of  the  date  upon 
which  the  claim  was  presented,  or  of  the  date  upon  which  a  source 
of  discharge  is  designated,  whichever  is  later,  an  amount  equal  to  or 
greater  than  that  finally  paid  in  satisfaction  of  the  claim,  the 
owner,  operator,  or  guarantor  shall  be  liable  for  the  interest  pro- 
vided in  this  paragraph  only  from  the  date  the  offer  was  accepted 
by  the  claimant  to  the  date  upon  which  payment  is  made  to  the 
claimant,  inclusive. 

(4)  The  interest  provided  in  paragraph  (3)  shall  be  calculated  at 
the  average  of  the  highest  rate  for  commercial  and  finance  company 
paper  of  maturities  of  one  hundred  and  eighty  days  or  less  obtain- 
ing on  each  of  the  days  included  within  the  period  for  which  inter- 
est must  be  paid  to  the  claimant,  as  published  in  the  Federal  Re- 
serve bulletin. 

(i) (l)  No  indemnification,  hold  harmless,  or  similar  agreement 
shall  be  effective  to  transfer  from  the  owner  or  operator  of  a  facility, 
to  any  other  person,  the  liability  imposed  under  subsection  (g),  other 
than  as  specified  in  this  title:  Provided,  That  this  provision  does  not 
preclude  an  agreement  whereby  the  holder  of  a  leasehold  interest  or 
permit  for  the  exploration  of  oil  agrees  to  indemnify  for,  or  hold 
harmless  from,  such  liability,  the  owner  or  operator  of  a  vessel  or 
facility  which  is,  by  contract  or  other  agreement,  engaged  in  activity 
on  behalf  of  the  holder  of  the  leasehold  interest  or  permit. 

(2)  Nothing  in  this  title  shall  bar  a  cause  of  action  that  an  owner 
or  operator,  subject  to  liability  under  subsection  (g),  or  a  guarantor, 
has  or  would  have,  by  reason  of  subrogation  or  otherwise,  against 
any  person. 

(3)  To  the  extent  that  it  is  in  conflict  with,  or  otherwise  inconsist- 
ent with,  any  other  law  relating  to  liability  or  the  limitation  there- 
of, subsections  (g),  (h),  and  (i)  supersede  such  other  law,  including 
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section  4283(a)  of  the  Revised  Statutes,  as  amended  (46  U.S.C. 
183(a)). 

******* 

[(k)  There  is  hereby  authorized  to  be  appropriated  to  a  revolving 
fund  to  be  established  in  the  Treasury  such  sums  as  may  be  neces- 
sary to  maintain  such  fund  at  a  level  of  $35,000,000  to  carry  out 
the  provisions  of  subsections  (c),  (d),  (i),  and  (1)  of  this  section.  Any 
other  funds  received  by  the  United  States  under  this  section  shall 
also  be  deposited  in  said  fund  for  such  purposes.  All  sums  appropri- 
ated to  or  deposited  in,  said  fund  shall  remain  available  until  ex- 
pended.] 

(kXV  There  is  hereby  established  in  the  Treasury  a  revolving  fund 
to  be  maintained  at  a  level  (except  as  provided  in  paragraph  (8))  of 
not  to  exceed  $100,000,000.  Forty  percent  of  the  fund  revenues  each 
fiscal  year  shall  be  collected  pursuant  to  paragraph  (2)  of  this  sub- 
section. Twenty  percent  of  the  fund  revenues  each  fiscal  year  shall 
be  collected  pursuant  to  paragraph  (3)  of  this  subsection.  Twenty 
percent  of  the  fund  revenues  each  fiscal  year  shall  be  collected  pur- 
suant to  paragraph  (4)  of  this  subsection.  Twenty  percent  of  the  fund 
revenues  each  fiscal  year  shall  be  collected  pursuant  ot  paragraph 
(5)  of  this  subsection.  Such  fund  shall  be  for  the  purpose  of  carrying 
out  subsections  (c),  (d),  (f),  and  (I)  of  this  section  respecting  dis- 
charges or  imminent  discharges  of  oil  (other  than  petroleum,  crude 
oil,  or  any  fraction  or  residue  therefrom),  and  hazardous  substances. 
All  sums  appropriated  to,  or  deposited  in,  the  fund  shall  remain 
available  until  expended. 

(2)  There  is  imposed  upon  each  supplier  of  petrochemical  feed- 
stocks a  fee,  not  to  exceed  0.1  cent  per  pound,  on  any  amount  of  pet- 
rochemical feedstock  supplied  to  another  person  or  used  by  such 
supplier.  Fees  imposed  under  this  paragraph  shall  be  deposited  in 
the  revolving  fund  established  in  paragraph  (1).  For  the  purposes  of 
this  paragraph,  "petrochemical  feedstock  '  means  liquid  or  gaseous 
hydrocarbons  used  primarily  for  the  preparation  of  more  complex 
chemicals  including,  but  not  limited  to,  ethylene,  propylene,  buty- 
lenes,  butadiene,  butane,  propanes,  ethane,  benzene,  toluene,  xylenes, 
naphthalenes,  carbon  black,  and  methane  (other  than  methane  used 
to  make  ammonia). 

(3)  There  is  imposed  upon  each  supplier  of  inorganic  elements  and 
compounds  a  fee,  not  to  exceed  one  dollar  per  short  ton,  on  any 
amount  of  inorganic  element  or  compound  supplied  to  another 
person  or  used  by  said  supplier.  Fees  imposed  under  this  paragraph 
shall  be  deposited  in  the  revolving  fund  established  in  paragraph 
(1).  The  inorganic  elements  and  compounds  subject  to  this  fee  are — 

(A)  arsenic,  cadmium,  chromium,  lead,  mercury,  and  the 
equivalent  weight  of  the  foregoing  elements  in  arsenic  trioxide, 
chromite,  chromic  acid,  sodium  dichromate,  potassium  dichro- 
mate,  and  lead  oxide; 

(B)  chlorine,  hydrochloric  acid,  hydrofluoric  acid,  and  bro- 
mine in  methyl  bromide  and  ethylene  dibromide; 

(C)  phosphoric  acid,  sulfuric  acid,  nitric  acid,  potassium  hy- 
droxide, and  sodium  hydroxide; 

(D)  ammonia  and  the  equivalent  weight  of  ammonia  in  am- 
monium nitrate;  and 
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(E)  such  other  inorganic  elements  or  compounds  as  the  Ad- 
ministrator may  deem  appropriate,  based  upon  information 
available  to  him  as  a  result  of  listing  or  characterizing  hazard- 
ous substances  under  this  section. 

(4)  There  is  imposed  upon  each  supplier  of  benzene,  toluene, 
xylene,  or  styrene  a  fee,  not  to  exceed  0.1  cent  per  pound,  on  any 
amount  of  such  substances  supplied  to  another  person  or  used  by 
such  supplier.  There  is  imposed  upon  each  supplier  of  sodium  hy- 
droxide, hydrochloric  acid,  sulfuric  acid,  ammonia,  nutric  acid,  and 
phosphoric  acid  a  fee,  not  to  exceed  one  dollar  per  short  tonHw,  on  any 
amount  of  such  substances  supplied  to  another  person  or  used  by 
such  supplier.  Fees  imposed  under  this  paragraph  shall  be  deposited 

in  the  revolving  fund  established  in  paragraph  (1). 

(5)  There  is  imposed  upon  each  supplier  of  any  substances  listed 
in  Committee  Print  of  the  Committee  on  Public  Works  and  Trans- 
portation of  the  House  of  Representatives  a  fee,  not  to  exceed  one 
dollar  per  short  ton,  on  any  amount  of  such  substances  supplied  to 
another  or  used  by  the  supplier.  Fees  imposed  under  this  paragraph 
shall  be  deposited  in  the  revolving  fund  established  in  paragraph 
(IX 

(6)  Any  fees  imposed  by  paragraphs  (2)  through  (5),  inclusive, 
shall  be  assessed  and  collected  by  the  Secretary  of  the  Treasury  or 
his  delegate,  and  the  provisions  of  subtitle  F  of  the  Internal  Reve- 
nue Code  of  1954  shall  apply  to  the  assessment  and  collection  of 
such  fee  as  if  such  fee  were  a  tax  described  in  chapter  32  of  such 
Code. 

(7)  No  earlier  than  24  months  after  the  enactment  of  this  para- 
graph, and  not  more  often  than  once  per  fiscal  year  thereafter,  the 
Administrator  shall  adjust  the  fees  collected  pursuant  to  para- 
graphs (2)  through  (5),  inclusive,  of  this  subsection  to  assure,  to  the 
extent  reasonably  possible,  that  the  percentage  of  the  total  fees  col- 
lected from  each  of  the  authorized  sources  is  equitable,  based  upon 
the  claims  and  payment  experience  of  the  fund.  The  Secretary  of  the 
Treasury  shall  establish  the  new  fee  schedule  by  regulation  within 
ninety  days  of  publication  in  the  Federal  Register  of  the  Adminis- 
trator's determination. 

(8)  Any  other  funds  received  by  the  United  States  under  this  sec- 
tion shall  also  be  deposited  in  the  fund  established  by  paragraph  (1) 
of  this  subsection,  along  with  the  fees  collected  pursuant  to  para- 
graphs (2)  through  (5),  inclusive,  of  this  subsection,  for  such  pur- 
poses as  are  authorized  in  paragraph  (1)  of  this  subsection. 

(9)  Two  years  after  the  date  of  enactment  of  this  paragraph  and 
annually  thereafter,  the  Administrator  is  authorized  to  add  to  or 
delete  from  those  substances  covered  by  paragraph  (4)  of  this  subsec- 
tion. Such  additions  or  deletions  shall  be  based  on  discharge  history 
data,  including  frequency  of  discharge,  volume  of  discharge,  and 
the  environmental  damages  incurred  as  the  result  of  such  discharge. 

(10)  The  recommendations  of  the  Administrator  as  to  substances 
which  should  be  added  to  or  deleted  from  those  listed  in  para- 
graphs (2)  and  (3)  of  this  subsection  shall  be  submitted  annually  to 
Congress. 

(1)  The  President  is  authorized  to  delegate  the  administration  of 
this  section  to  the  heads  of  those  Federal  departments,  agencies, 
and  instrumentalities  which  he  determines  to  be  appropriate.  Any 
moneys  in  the  fund  established  by  subsection  (k)  of  this  section 
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shall  be  available  to  such  Federal  departments,  agencies,  and  in- 
strumentalities to  carry  out  the  provisions  of  [subsections  (c)  and 
(i)J  subsection  (c)  of  this  section  respecting  discharges  or  imminent 
discharges  of  oil  (other  than  petroleum,  crude  oil,  or  any  fraction  or 
residue  therefrom)  and  hazardous  substances.  Each  such  depart- 
ment, agency,  and  instrumentality,  in  order  to  avoid  duplication  of 
effort,  shall,  whenever  appropriate,  utilize  the  personnel,  services, 
and  facilities  of  other  Federal  departments,  agencies,  and  instru- 
mentalities. 

******* 

[(o)(l)  Nothing  in  this  section  shall  affect  or  modify  in  any  way 
the  obligations  of  any  owner  or  operator  of  any  vessel,  or  of  any 
owner  or  operator  of  any  onshore  facility  or  offshore  facility  to  any 
person  or  agency  under  any  provision  of  law  for  damages  to  any 
publicly  owned  or  privately  owned  property  resulting  from  a  dis- 
charge of  any  oil  or  hazardous  substance  or  from  the  removal  of 
any  such  oil  or  hazardous  substance. 

[(2)  Nothing  in  this  section  shall  be  construed  as  preempting 
any  State  or  political  subdivision  thereof  from  imposing  any  re- 
quirement or  liability  with  respect  to  the  discharge  of  oil  or  hazard- 
ous substance  into  any  waters  within  such  State. 

[(3)  Nothing  in  this  section  shall  be  construed  as  affecting  or 
modifying  any  other  existing  authority  of  any  Federal  department, 
agency,  or  instrumentality,  relative  to  onshore  or  offshore  facilities 
under  this  Act  or  any  other  provision  of  law,  or  to  affect  any  State 
or  local  law  not  in  conflict  with  this  section.  J 
(o)(l)  Except  as  provided  in  this  title — 

(A)  no  action  may  be  brought  in  any  court  of  the  United 
States,  or  of  any  State  or  political  subdivision  thereof,  for  dam- 
ages for  an  economic  loss  described  in  subsection  (fXV,  a  claim 
for  which  may  be  asserted  under  this  title,  and 

(B)  no  person  may  be  required  to  contribute  to  any  fund,  the 
purpose  of  which  is  to  compensate  for  such  a  loss,  nor  to  estab- 
lish or  maintain  evidence  of  financial  responsibility  relating  to 
the  satisfaction  of  a  claim  for  such  a  loss. 

(2)  Nothing  in  paragraph  (1)  shall  preclude  any  State  from  impos- 
ing a  tax  or  fee  upon  any  person  or  any  oil  (other  than  petroleum, 
crude  oil,  or  any  fraction  or  residue  therefrom),  or  hazardous  sub- 
stance in  order  to  finance  the  purchase  and  prepositioning  of  any  oil 
(other  than  petroleum,  crude  oil,  or  any  fraction  or  residue  there- 
from), or  hazardous  substance,  pollution  cleanup  and  removal 
equipment. 

(3)  Nothing  in  paragraph  (1)  shall  prohibit  an  action  by  the  fund, 
under  any  other  provision  of  law,  to  recover  compensation  paid 
under  this  title. 

(p)(l)  Any  vessel  over  three  hundred  gross  tons,  including  any 
barge  of  equivalent  size,  but  not  including  any  barge  that  is  not 
self-propelled  and  that  does  not  carry  oil  (other  than  petroleum, 
crude  oil,  or  any  fraction  or  residue  therefrom)  or  hazardous  sub- 
stances as  cargo  or  fuel,  using  any  port  or  place  in  the  United 
States  or  the  navigable  waters  of  the  United  States  for  any  purpose 
shall  establish  and  maintain  under  regulations  to  be  prescribed 
from  time  to  time  by  the  President,  evidence  of  financial  responsi- 
bility of,  in  the  case  of  an  inland  oil  (other  than  petroleum,  crude 
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oil,  or  any  fraction  or  residue  therefrom)  barge  $125  per  gross  ton  of 
such  barge,  or  $125,000  whichever  is  greater,  and  in  the  case  of  any 
other  vessel,  $150  per  gross  ton  of  such  vesel  (or,  for  a  vessel  carry- 
ing oil  (other  than  petroleum,  crude  oil,  or  any  fraction  or  residue 
therefrom)  or  hazardous  substances  as  cargo,  $250,000),  whichever 
is  greater,  to  meet  the  liability  to  the  United  States  which  such 
vessel  could  be  subjected  under  this  section.  In  cases  where  an 
owner  or  operator  owns,  operates,  or  charters  more  than  one  such 
vessel,  financial  responsibility  need  only  be  established  to  meet  the 
maximum  liability  to  which  the  largest  of  such  vessels  could  be 
subjected.  Financial  responsiblity  may  be  established  by  any  one  of, 
or  a  combination  of,  the  following  methods  acceptable  to  the  Presi- 
dent: (A)  evidence  of  insurance,  (B)  surety  bonds,  (C)  qualification 
as  a  self-insurer,  or  (D)  other  evidence  of  financial  responsibility. 
Any  bond  filed  shall  be  issued  by  a  bonding  company  authorized  to 
do  business  in  the  United  States. 

******* 

[(q)  The  President  is  authorized  to  establish,  with  respect  to  any 
class  or  category  of  onshore  or  offshore  facilities,  a  maximum  limit 
of  liability  under  subsections  (f)(2)  and  (3)  of  this  section  of  less 
than  $50,000,000,  but  not  less  than  $8,000,000.] 

E(r)]  (q)  Nothing  in  this  section  shall  be  construed  to  impose,  or 
authorize  the  imposition  of  any  limitation  on  liability  under  the 
Outer  Continental  Shelf  Lands  Act  or  the  Deepwater  Port  Act  of 
1974. 

(r)(V  When  the  Administrator  receives  information  of  a  discharge 
in  violation  of  this  section,  he  shall,  where  possible,  designate  the 
source  or  sources  of  the  discharge  and  shall  immediately  notify  the 
owner  and  operator  of  the  source,  and  the  guarantor,  of  that  desig- 
nation. 

(2)  When  a  source  designated  is  a  vessel  or  a  facility,  and  the 
owner,  operator,  or  guarantor  fails  to  inform  the  Administrator, 
within  five  days  after  receiving  notification  of  the  designation,  of 
his  denial  of  such  designation,  such  owner,  operator,  or  guarantor, 
as  required  by  regulations  promulgated  by  the  Administrator,  shall 
advertise  the  designation  and  the  procedures  by  which  claims  may 
be  presented  to  him.  If  advertisement  is  not  otherwise  made  in  ac- 
cordance with  this  paragraph,  the  Administrator  shall,  as  he  finds 
necessary,  and  at  the  expense  of  the  owner,  operator,  or  guarantor 
involved,  advertise  the  designation  and  the  procedures  by  which 
claims  may  be  presented  to  that  owner,  operator,  or  guarantor. 

(3)  In  a  case  where — 

(A)  the  owner,  operator,  and  guarantor  all  deny  a  designation 
in  accordance  with  paragraph  (2)  of  this  subsection, 

(B)  the  source  of  the  discharge  was  a  public  vessel,  or 

(C)  the  Administrator  is  unable  to  designate  the  source  or 
sources  of  the  discharge  under  paragraph  (1)  of  this  subsection, 

the  Administrator  shall  advertise  or  otherwise  notify  potential 
claimants  of  the  procedures  by  which  claims  may  be  presented  to 
the  fund. 

(4)  Advertisement  under  this  subsection  shall  commence  no  later 
than  fifteen  days  from  the  date  of  the  designation  made  hereunder 
and  continue  for  a  period  of  no  less  than  thirty  days. 
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(sXV  Except  as  provided  in  paragraph  (2),  all  claims  shall  be  pre- 
sented to  the  owner,  operator,  or  guarantor. 

(2)  Claims  shall  be  presented  to  the  fund  under  subsection  (k) — 

(A)  where  the  Administrator  has  advertised  or  otherwise  noti- 
fied claimants  in  accordance  with  subsection  (r),  or 

(B)  where  the  owner  or  operator  may  recover  under  subsection 
(fX2XAX 

(3)  In  the  case  of  a  claim  presented  in  accordance  with  paragraph 
(1),  and  in  which — 

(A)  the  person  to  whom  the  claim  is  presented  denies  all  lia- 
bility for  the  claim,  for  any  reason,  or 

(B)  the  claim  is  not  settled  by  any  person  by  payment  to  the 
claimant  withint  sixty  days  of  the  date  upon  which  (i)  the 
claim  was  presented,  or  (ii)  advertising  was  commenced  pursu- 
ant to  subsection  (rX2),  whichever  is  later, 

the  claimant  may  elect  to  commence  an  action  in  court  against  the 
owner,  operator,  or  guarantor,  or  to  present  the  claim  to  the  fund 
under  subsection  (k);  that  election  to  be  irrevocable  and  exclusive. 

(4)  In  the  case  of  a  claim  presented  in  accordance  with  paragraph 
(1),  where  full  and  adequate  compensation  is  unavailable,  either  be- 
cause the  claim  exceeds  a  limit  of  liability  invoked  under  subsection 
(g)  or  because  the  owner,  operator,  and  guarantor  are  financially  in- 
capable of  meeting  their  obligations  in  full,  a  claim  for  the  uncom- 
pensated damages  may  be  presented  to  the  fund  under  subsection 
(k). 

(5)  In  the  case  of  a  claim  which  has  been  presented  to  any  person, 
under  paragraph  (1),  and  which  is  being  presented  to  the  fund 
under  subsection  (k),  under  paragraph  (3)  or  (4),  such  person,  at  the 
request  of  the  claimant,  shall  transmit  the  claim  and  supporting 
documents  to  the  fund  under  subsection  (k).  The  Administrator 
may,  by  regulation,  prescribe  the  documents  to  be  transmitted  and 
the  terms  under  which  they  are  to  be  transmitted. 

(6)  In  the  case  of  a  claim  presented  to  the  fund  under  subsection 
(k),  under  paragraphs  (2),  (3),  and  (4),  and  in  which  the  fund — 

(A)  denies  all  liability  for  the  claim,  for  any  reason,  or 

(B)  does  not  settle  the  claim  by  payment  to  the  claimant 
within  sixty  days  of  the  date  upon  which  (i)  the  claim  was  pre- 
sented to  the  fund  or  (ii)  advertising  was  commenced  under  sub- 
section (rX3),  whichever  is  later, 

the  claimant  may  submit  the  dispute  to  the  Administrator  for  deci- 
sion in  accordance  with  section  554  of  title  5,  United  States  Code. 
However,  a  claimant  who  has  presented  a  claim  to  the  fund  under 
paragraph  (2)  may  elect  to  commence  an  action  in  court  against  the 
fund  in  lieu  of  submission  of  the  dispute  to  the  Secretary  for  deci- 
sion; that  election  to  be  irrevocable  and  exclusive. 

(7XA)  the  Administrator  shall  promulgate  regulations  which  es- 
tablish uniform  procedures  and  standards  for  the  appraisal  and  set- 
tlement of  claims  against  the  fund  under  subsection  (k). 

(B)  Except  as  provided  in  subparagraph  (C),  the  Administrator 
shall  use  the  facilities  and  services  of  private  insurance  and  claims 
adjusting  organizations  or  State  agencies  in  processing  claims 
against  the  fund  and  may  contract  for  those  facilities  and  services. 
Any  contract  made  under  this  subparagraph  may  be  made  without 
regard  to  section  3709  of  the  Revised  Statutes,  as  amended  (41 
U.S.C.  5),  upon  a  showing  by  the  Administrator  that  advertising  is 
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not  reasonably  practicable.  The  Administrator  may  make  advance 
payments  to  a  contractor  for  services  and  facilities,  and  the  Admin- 
istrator may  advance  to  the  contractor  funds  to  be  used  for  the  pay- 
ment of  claims.  The  administrator  may  review  and  audit  claim  pay- 
ments made  under  this  paragraph.  A  payment  in  excess  of  $100,000 
to  a  single  claimant,  or  one  aggregating  in  excess  of  $200,000  to 
multiple  claimants  shall  be  first  approved  by  the  Administrator. 
When  the  services  of  a  State  agency  are  used  in  processing  and  set- 
tling claims,  no  payment  may  be  made  on  a  claim  asserted  on 
behalf  of  that  State  or  any  of  its  agencies  or  subdivisions  unless  the 
payment  has  been  approved  by  the  Administrator. 

(C)  To  the  extent  necessitated  by  extraordinary  circumstances, 
where  the  services  of  such  private  organizations  or  State  agencies 
are  inadequate,  the  Administrator  may  use  Federal  personnel  to 
process  claims  against  the  fund. 

(8)  Without  regard  to  subsection  (b)  of  section  556  of  title  5, 
United  States  Code,  the  Administrator  is  authorized  to  appoint, 
from  time  to  time  for  a  period  not  to  exceed  one  hundred  and  eighty 
days,  one  or  more  panels,  each  comprised  of  three  individuals,  to 
hear  and  decide  disputes  submitted  to  the  Administrator  under 
paragraph  (6).  At  least  one  member  of  each  panel  shall  be  qualified 
in  the  conduct  of  adjudicatory  proceedings  and  shall  preside  over 
the  activities  of  the  panel.  Each  member  of  a  panel  shall  possess 
competence  in  the  evaluation  and  assessment  of  property  damage 
and  the  economic  losses  resulting  therefrom.  Panel  members  may  be 
appointed  from  private  life  or  from  any  Federal  agency  except  the 
staff  administering  the  fund.  Each  panel  member  appointed  from 
private  life  receive  a  per  diem  compensation,  and  each  panel 
member  shall  receive  necessary  traveling  and  other  expenses  while 
engaged  in  the  work  of  a  panel.  The  provisions  of  chapter  11  of  title 
18,  United  States  Code,  and  of  Executive  Order  11222,  as  amended, 
regarding  special  Government  employees,  apply  to  panel  members 
appointed  from  private  life. 

(9) (A)  Upon  receipt  of  a  request  for  decision  from  a  claimant,  prop- 
erly made,  the  Administrator  shall  refer  the  dispute  to  an  adminis- 
trative law  judge,  appointed  under  section  3105  of  title  5,  United 
States  Code,  or  a  panel  appointed  under  paragraph  (8). 

(B)  The  administrative  law  judge  and  each  member  of  a  panel  to 
which  a  dispute  is  referred  for  decision  shall  be  a  resident  of  the 
United  States  judicial  circuit  within  which  the  damage  complained 
of  occurred,  or,  if  the  damage  complained  of  occurred  within  two  or 
more  circuits,  of  any  of  the  affected  circuits,  or,  if  the  damage  oc- 
curred outside  any  circuit,  of  the  nearest  circuit. 

(C)  Upon  receipt  of  a  dispute,  the  administrative  law  judge  or 
panel  shall  adjudicate  the  case  and  render  a  decision  in  accordance 
with  section  554  of  title  5,  United  States  Code.  In  any  proceeding 
under  this  paragraph,  the  presiding  officer  may  require  by  subpena 
any  person  to  appear  and  testify  or  to  appear  and  produce  books, 
papers,  documents,  or  tangible  things  at  a  hearing  or  deposition  at 
any  designated  place.  Subpenas  shall  be  issued  and  enforced  in  ac- 
cordance with  subsection  (d)  of  section  555  of  title  5,  United  States 
Code,  and  rules  promulgated  by  the  Administrator.  If  a  person  fails 
or  refuses  to  obey  a  subpena,  the  Administrator  may  invoke  the  aid 
of  the  district  court  of  the  United  States  where  the  person  is  found, 
resides,  or  transacts  business  in  requiring  the  attendance  and  testi- 
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mony  of  the  person  and  the  production  by  him  of  books,  papers,  doc- 
uments, or  any  tangible  things. 

(D)  A  hearing  conducted  under  this  paragraph  shall  be  conducted 
in  the  United  States  judicial  district  within  which  the  damage  com- 
plained of  occurred,  or,  if  the  damage  complained  of  occurred 
within  two  or  more  districts,  in  any  of  the  affected  districts,  or,  in 
the  damage  occurred  outside  any  district,  in  the  nearest  district. 

(E)  The  decision  of  the  administrative  law  judge  or  panel  under 
this  paragraph  shall  be  the  final  order  of  the  Administrator,  except 
that  the  Administrator,  in  his  discretion  and  in  accordance  with 
rules  which  he  may  issue,  may  review  the  decision  upon  his  own  ini- 
tiative or  upon  exception  of  the  claimant  or  the  fund  under  subsec- 
tion (k). 

(F)  Final  orders  of  the  Administrator  made  under  this  paragraph 
shall  be  reviewable  under  section  702  of  title  5,  United  States  Code, 
in  the  district  courts  of  the  United  States. 

(10) (A)  In  any  action  brought  against  an  owner,  operator,  or  guar- 
antor, both  the  plaintiff  and  defendant  shall  serve  a  copy  of  the 
complainant  and  all  subsequent  pleadings  therein  upon  the  fund  at 
the  same  time  those  pleadings  are  served  upon  the  opposing  parties. 

(B)  The  fund  may  intervene  in  the  action  as  a  matter  of  right. 

(C)  In  any  action  to  which  the  fund  is  a  party,  if  the  owner,  opera- 
tor, or  guarantor  admits  liability  under  this  title,  the  fund  upon  its 
motion  shall  be  dismissed  therefrom  to  the  extent  of  the  admitted 
liability. 

(D)  If  the  fund  receives  from  either  the  plaintiff  or  the  defendant 
notice  of  such  an  action,  the  fund  shall  be  bound  by  any  judgment 
entered  therein,  whether  or  not  the  fund  was  a  party  to  the  action. 

(E)  If  neither  the  plaintiff  nor  the  defendant  gives  notice  of  such 
an  action  to  the  fund,  the  limitation  of  liability  otherwise  permitted 
by  subsection  (g)  of  this  section  is  not  available  to  the  defendant, 
and  the  plaintiff  shall  not  recover  from  the  fund  any  sums  not  paid 
by  the  defendant. 

(11)  In  any  action  brought  against  the  fund,  the  plaintiff  may 
join  any  owner,  operator,  or  guarantor,  and  the  fund,  may  implead 
any  person  who  is  or  may  be  liable  to  the  fund. 

(12)  No  claim  may  be  presented,  nor  may  an  action  be  commenced 
for  damages  recoverable  under  this  section,  unless  that  claim  is  pre- 
sented to,  or  that  action  is  commenced  against,  the  owner,  operator, 
or  guarantor,  or  against  the  fund  under  subsection  (k),  as  to  their 
respective  liabilities,  within  three  years  from  the  date  of  discovery  of 
the  economic  loss  for  which  a  claim  may  be  asserted  under  subsec- 
tion (f)  of  this  section,  or  within  six  years  of  the  date  of  the  dis- 
charge which  resulted  in  that  loss,  whichever  is  earlier. 

(t)(l)  Any  person  or  governmental  entity,  including  the  fund  under 
subsection  (k),  who  compensates  any  claimant  for  an  economic  loss, 
compensable  under  subsection  (f),  shall  be  subrogated  to  all  rights, 
claims,  and  causes  of  action  which  that  claimant  has  under  this 
section. 

(2)  Upon  request  of  the  Administrator,  the  Attorney  General  may 
commence  an  action,  on  behalf  of  the  fund,  for  the  compensation 
paid  by  the  fund  to  any  claimant  under  this  section.  Such  an  action 
may  be  commenced  against  any  owner,  operator,  or  guarantor,  or 
against  any  other  person  or  governmental  entity,  who  is  liable, 
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under  any  law,  to  the  compensated  claimant  or  to  the  fund,  for  the 
damages  for  which  the  compensation  was  paid. 

(3)  In  all  claims  or  actions  by  the  fund  against  any  owner,  opera- 
tor, or  guarantor,  under  paragraphs  (1)  and  (2),  the  fund  shall  recov- 
er— 

(A)  for  a  claim  presented  to  the  fund  (where  there  has  been  a 
denial  of  source  designation)  under  subsection  (s)(2)(A),  or 
(where  there  has  been  a  denial  of  liability)  under  subsection 

(s)(S)(A)- 

(i)  subject  only  to  the  limitation  of  liability  to  which  the 
defendant  is  entitled  under  subsection  (g),  the  amount  the 
fund  has  paid  to  the  claimant,  without  reduction; 

(ii)  interest  on  that  amount,  at  the  rate  calculated  in  ac- 
cordance with  subsection  (h)(4),  from  the  date  upon  which 
the  claim  was  presented  by  the  claimant  to  the  defendant 
to  the  date  upon  which  the  fund  is  paid  by  the  defendant, 
inclusive,  less  the  period,  if  any,  from  the  date  upon  which 
the  fund  shall  offer  to  the  claimant  the  amount  finally 
paid  by  the  fund  to  the  claimant  in  satisfaction  of  the 
claim  against  the  fund  to  the  date  upon  which  the  claim- 
ant shall  accept  that  offer,  inclusive;  and 

(Hi)  all  costs  incurred  by  the  fund  by  reason  of  the  claim, 
both  of  the  claimant  against  the  fund  and  the  fund  against 
the  defendant,  including,  but  not  limited  to,  processing 
costs,  investigating  costs,  court  costs,  and  attorneys  fees; 
and 

(B)  for  a  claim,  presented  to  the  fund  under  subsection 

(s)(3)(B)- 

(i)  in  which  the  amount  the  fund  has  paid  to  the  claim- 
ant exceeds  the  largest  amount,  if  any,  the  defendant  of- 
fered to  the  claimant  in  satisfaction  of  the  claim  of  the 
claimant  against  the  defendant — 

(I)  subject  to  dispute  by  the  defendant  as  to  any 
excess  over  the  amount  offered  to  the  claimant  by  the 
defendant,  the  amount  the  fund  has  paid  to  the  claim- 
ant; 

(II)  interest,  at  the  rate  calculated  in  accordance 
with  subsection  (h)(4),  for  the  period  specified  in  clause 
(A)  of  this  paragraph;  and 

(III)  all  costs  incurred  by  the  fund  by  reason  of  the 
claim  of  the  fund  against  the  defendant,  including,  but 
not  limited  to,  processing  costs,  investigating  costs, 
court  costs,  and  attorneys' fees;  or 

(ii)  in  which  the  amount  the  fund  has  paid  to  the  claim- 
ant is  less  than  or  equal  to  the  largest  amount  the  defend- 
ant offered  to  the  claimant  in  satisfaction  of  the  claim  of 
the  claimant  against  the  defendant — 

(I)  the  amount  the  fund  has  paid  to  the  claimant, 
without  reduction; 

(II)  interest,  at  the  rate  calculated  in  accordance 
with  subsection  (h)(4),  from  the  date  upon  which  the 
claim  was  presented  by  the  claimant  to  the  defendant 
to  the  date  upon  which  the  defendant  offered  to  the 
claimant  the  largest  amount  referred  to  in  this  clause: 
Provided,  That  if  the  defendant  tendered  the  offer  of 
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the  largest  amount  referred  to  in  this  clause  within 
sixty  days  of  the  date  upon  which  the  claim  of  the 
claimant  was  either  presented  to  the  defendant  or  ad- 
vertising was  commenced  under  subsection  (r),  the  de- 
fendant shall  not  be  liable  for  interest  for  that  period; 
and 

(III)  interest  from  the  date  upon  which  the  claim  of 
the  fund  against  the  defendant  was  presented  to  the 
defendant  to  the  date  upon  which  the  fund  is  paid,  in- 
clusive, less  the  period,  if  any,  from  the  date  upon 
which  the  defendant  shall  offer  to  the  fund  the 
amount  finally  paid  to  the  fund  in  satisfaction  of  the 
claim  of  the  fund  to  the  date  upon  which  the  fund 
shall  accept  that  offer,  inclusive. 

(4)  The  fund  under  subsection  (k)  shall  pay  over  to  the  claimant 
that  portion  of  any  interest  the  fund  shall  recover,  under  subpara- 
graph (A)  and  clause  (i)  of  subparagraph  (B)  of  paragraph  (3),  for 
the  period  from  the  date  upon  which  the  claim  of  the  claimant  was 
presented  to  the  defendant  to  the  date  upon  which  the  claimant  was 
paid  by  the  fund,  inclusive,  less  the  period  from  the  date  upon 
which  the  fund  offered  to  the  claimant  the  amount  finally  paid  to 
the  claimant  in  satisfaction  of  the  claim  to  the  date  upon  which  the 
claimant  shall  accept  that  offer,  inclusive. 

(5)  The  fund  under  subsection  (k)  is  entitled  to  recover  for  all  in- 
terest and  costs  specified  in  paragraph  (3)  without  ^regard  to  any 
limitation  of  liability  to  which  the  defendant  may  otherwise  be  enti- 
tled. 

(u)  No  part  of  any  moneys  in  the  revolving  fund  established  in 
subsection  (k)  of  this  section  shall  be  obligated  or  otherwise  expend- 
ed for  any  of  the  administrative  expenses  of  the  Environmental  Pro- 
tection Agency. 

(v)  The  owner  or  operator  of  a  tank  motor  vehicle  operated  on 
highways  transporting  oil  (other  than  petroleum,  crude  oil,  or  any 
fraction  or  residue  therefrom)  or  a  hazardous  substance,  in  bulk, 
with  a  water  capacity  in  excess  of  3,500  gallons  shall  establish  and 
maintain  in  accordance  with  regulations  issued  by  the  President 
evidence  of  financial  responsibility  in  such  amounts  as  the  Presi- 
dent determines  necessary  but  not  less  than  $5,000,000. 

******* 

TITLE  IV— PERMITS  AND  LICENSES 
******* 
Sec.  404.  (a)  *  *  * 

******* 

(u)  Notwithstanding  any  other  provision  of  this  section,  the  Secre- 
tary shall  make  any  determination  with  respect  to  those  navigable 
waters  to  which  the  provisions  of  this  section  shall  apply. 
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Section  204  of  the  Trans- Alaska  Pipeline  Authorization  Act 

liability 

Sec.  204.  (a)(1)  *  *  * 

(b)  If  any  area  in  the  State  of  Alaska  within  or  without  the  right- 
of-way  or  permit  area  granted  under  this  title  is  polluted  by  any 
activities  related  to  the  Trans-Alaska  oil  pipeline  conducted  by  or 
on  behalf  of  the  holder  to  whom  such  right-of-way  or  permit  was 
granted,  and  such  pollution  damages  or  threatens  to  damage  aquat- 
ic life,  wildlife,  or  public  or  private  property,  the  control  and  total 
removal  of  the  pollutant  shall  be  at  the  expense  of  such  holder,  in- 
cluding any  administrative  and  other  costs  incurred  by  the  Secre- 
tary or  any  other  Federal  officer  or  agency.  Upon  failure  of  such 
holder  to  adequately  control  and  remove  such  pollutant,  the  Secre- 
tary, in  cooperation  with  other  Federal,  State,  or  local  agencies,  or 
in  cooperation  with  such  holder,  or  both,  shall  have  the  right  to  ac- 
complish the  control  and  removal  at  the  expense  of  such  holder. 
This  subsection  shall  not  apply  to  removal  costs  resulting  from  oil 
pollution  as  that  term  is  defined  in  section  101(n)  of  the  Comprehen- 
sive Oil  Pollution  Liability  and  Compensation  Act. 

[(c)(1)  Notwithstanding  the  provisions  of  any  other  law,  if  oil 
that  has  been  transported  through  the  trans-Alaska  pipeline  is 
loaded  on  a  vessel  at  the  terminal  facilities  of  the  pipeline,  the 
owner  and  operator  of  the  vessel  (jointly  and  severally)  and  the 
Trans-Alaska  Pipeline  Liability  Fund  established  by  this  subsec- 
tion, shall  be  strictly  liable  without  regard  to  fault  in  accordance 
with  the  provisions  of  this  subsection  for  all  damages,  including 
clean-up  costs,  sustained  by  any  person  or  entity,  public  or  private, 
including  residents  of  Canada,  as  the  result  of  discharges  of  oil 
from  such  vessel. 

[(2)  Strict  liability  shall  not  be  imposed  under  this  subsection  if 
the  owner  or  operator  of  the  vessel,  or  the  Fund,  can  prove  that  the 
damages  were  caused  by  an  act  of  war  or  by  the  negligence  of  the 
United  States  or  other  governmental  agency.  Strict  liability  shall 
not  be  imposed  under  this  subsection  with  respect  to  the  claim  of  a 
damaged  party  if  the  owner  or  operator  of  the  vessel,  or  the  Fund, 
can  prove  that  the  damage  was  caused  by  the  negligence  of  such 
party. 

[(3)  Strict  liability  for  all  claims  arising  out  of  any  one  incident 
shall  not  exceed  $100,000,000.  The  owner  and  operator  of  the  vessel 
shall  be  jointly  and  severally  liable  for  the  first  $14,000,000  of  such 
claims  that  are  allowed.  Financial  responsibility  for  $14,000,000 
shall  be  demonstrated  in  accordance  with  the  provisions  of  section 
311(p)  of  the  Federal  Water  Pollution  Control  Act,  as  amended  (33 
U.S.C.  1321(p))  before  the  oil  is  loaded.  The  Fund  shall  be  liable  for 
the  balance  of  the  claims  that  are  allowed  up  to  $100,000,000.  If  the 
total  claims  allowed  exceed  $100,000,000,  they  shall  be  reduced  pro- 
portionately. The  unpaid  portion  of  any  claim  may  be  asserted  and 
adjudicated  under  other  applicable  Federal  or  state  law. 

[(4)  The  Trans-Alaska  Pipeline  Liability  Fund  is  hereby  estab- 
lished as  a  non-profit  corporate  entity  that  may  sue  and  be  sued  in 
its  own  name.  The  Fund  shall  be  administered  by  the  holders  of 
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the  trans-Alaska  pipeline  right-of-way  under  regulations  prescribed 
by  the  Secretary.  The  Fund  shall  be  subject  to  an  annual  audit  by 
the  Comptroller  General,  and  a  copy  of  the  audit  shall  be  submit- 
ted to  the  Congress. 

[(5)  The  operator  of  the  pipeline  shall  collect  from  the  owner  of 
the  oil  at  the  time  it  is  loaded  on  the  vessel  a  fee  of  five  cents  per 
barrel.  The  collection  shall  cease  when  $100,000,000  has  been  accu- 
mulated in  the  Fund,  and  it  shall  be  resumed  when  the  accumula- 
tion in  the  Fund  falls  below  $100,000,000. 

[(6)  The  collections  under  paragraph  (5)  shall  be  delivered  to  the 
Fund.  Costs  of  administration  shall  be  paid  from  the  money  paid  to 
the  Fund,  and  all  sums  not  needed  for  administration  and  the  sat- 
isfaction of  claims  shall  be  invested  prudently  in  income-producing 
securities  approved  by  the  Secretary.  Income  from  such  securities 
shall  be  added  to  the  principal  of  the  Fund. 

[(7)  The  provisions  of  this  subsection  shall  apply  only  to  vessels 
engaged  in  transportation  between  the  terminal  facilities  of  the 
pipeline  and  ports  under  the  jurisdiction  of  the  United  States. 
Strict  liability  under  this  subsection  shall  cease  when  the  oil  has 
first  been  brought  ashore  at  a  port  under  the  jurisdiction  of  the 
United  States. 

[(8)  In  any  case  where  liability  without  regard  to  fault  is  im- 
posed pursuant  to  this  subsection  and  the  damages  involved  were 
caused  by  the  unseaworthiness  of  the  vessel  or  by  negligence,  the 
owner  and  operator  of  the  vessel,  and  the  Fund,  as  the  case  may 
be,  shall  be  subrogated  under  applicable  State  and  Federal  laws  to 
the  rights  under  said  laws  of  any  person  entitled  to  recovery  here- 
under. If  any  subrogee  brings  an  action  based  on  unseaworthiness 
of  the  vessel  or  negligence  of  its  owner  or  operator,  it  may  recover 
from  any  affiliate  of  the  owner  or  operator,  if  the  respective  owner 
or  operator  fails  to  satisfy  any  claim  by  the  subrogee  allowed  under 
this  paragraph. 

[(9)  This  subsection  shall  not  be  interpreted  to  preempt  the  field 
of  strict  liability  or  to  preclude  any  State  from  imposing  additional 
requirements. 

[(10)  If  the  Fund  is  unable  to  satisfy  a  claim  asserted  and  finally 
determined  under  this  subsection,  the  Fund  may  borrow  the  money 
needed  to  satisfy  the  claim  from  any  commercial  credit  source,  at 
the  lowest  available  rate  of  interest,  subject  to  approval  of  the  Sec- 
retary. 

[(11)  For  purposes  of  this  subsection  only,  the  term  '  'affiliate" 
includes — 

[(A)  Any  person  owned  or  effectively  controlled  by  the 
vessel  owner  or  operator;  or 

[(B)  Any  person  that  effectively  controls  or  has  the  power 
effectively  to  control  the  vessel  owner  or  operator  by — 
[(i)  stock  interest,  or 

[(ii)  representation  on  a  board  of  directors  or  similar 
body,  or 

[(iii)  contract  or  other  agreement  with  other  stockhold- 
ers, or 

[(iv)  otherwise;  or 
[(C)  Any  person  which  is  under  common  ownership  or  con- 
trol with  the  vessel  owner  or  operator. 
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[(12)  The  term  "person"  means  an  individual,  a  corporation,  a 
partnership,  an  association,  a  joint-stock  company,  a  business  trust, 
or  an  unincorporated  organization.] 


Section  17  of  the  Intervention  on  the  High  Seas  Act 

[Sec.  17.  The  revolving  fund  established  under  section  311(k)  of 
the  Federal  Water  Pollution  Control  Act  shall  be  available  to  the 
Secretary  for  Federal  actions  and  activities  under  section  5  of  this 
Act.] 

Sec.  17.  The  fund  established  under  section  102  of  the  Compre- 
hensive Oil  Pollution  Liability  and  Compensation  Act  is  available 
to  the  Secretary  for  actions  and  activities,  relating  to  oil  pollution 
(as  defined  in  section  101  of  that  Act),  taken  under  section  5  of  this 
Act.  The  revolving  fund  established  under  section  Sll(k)  of  the  Fed- 
eral Water  Pollution  Control  Act,  as  amended,  is  available  for  ac- 
tions and  activities,  relating  to  other  pollution,  taken  under  section 
5  of  this  Act. 


DEEPWATER  PORT  ACT  OF  1974 
******* 

LICENSE  FOR  THE  OWNERSHIP,  CONSTRUCTION,  AND  OPERATION  OF  A 

DEEPWATER  PORT 

Sec.  4.  (a)  *  *  * 

******* 

(c)  The  Secretary  may  issue  a  license  in  accordance  with  the  pro- 
visions of  this  Act  if — 

(1)  he  determines  that  the  applicant  is  financially  responsi- 
ble and  will  meet  the  requirements  of  section  18(1)  of  this  Act 
section  105  of  the  Comprehensive  Oil  Pollution  Liability  and 
Compensation  Act; 

******* 


LIABILITY 

Sec.  18.  (a)(1) 

[(b)  Any  individual  in  charge  of  a  vessel  or  a  deep  water  port 
shall  notify  the  Secretary  as  soon  as  he  has  knowledge  of  a  dis- 
charge of  oil.  Any  such  individual  who  fails  to  notify  the  Secretary 
immediately  of  such  discharge  shall,  upon  conviction,  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  1  year,  or  both. 
Notification  received  pursuant  to  this  subsection,  or  information 
obtained  by  the  use  of  such  notification,  shall  not  be  used  against 
any  such  individual  in  any  criminal  case,  except  a  prosecution  for 
perjury  or  for  giving  a  false  statement.] 

[(c)]  (b)(1)  Whenever  any  oil  is  discharged  from  a  vessel  within 
any  safety  zone,  from  a  vessel  which  has  received  oil  from  another 
vessel  at  a  deepwater  port,  or  from  a  deepwater  port,  the  Secretary 
shall  remove  or  arrange  for  the  removal  of  such  oil  as  soon  as  pos- 
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sible,  unless  he  determines  such  removal  will  be  done  properly  and 
expenditiously  by  the  licensee  of  the  deepwater  port  or  the  owner 
or  operator  of  the  vessel  from  which  the  discharge  occurs. 

(2)  Removal  of  oil  and  actions  to  minimize  damage  from  oil  dis- 
charges shall,  to  the  greatest  extent  possible,  be  in  accordance  with 
the  National  Contingency  Plan  for  removal  of  oil  and  hazardous 
substances  established  pursuant  to  section  311(cX2)  of  the  Federal 
Water  Pollution  Control  Act,  as  amended. 

(3)  Whenever  the  Secretary  acts  to  remove  a  discharge  of  oil  pur- 
suant to  this  subsection,  he  is  authorized  to  draw  upon  money 
available  in  the  [Deepwater  Port  Liability  Fund  established  pursu- 
ant to  subsection  (f)  of  this  section}  fund  established  under  section 
102  of  the  Comprehensive  Oil  Pollution  Liability  and  Compensation 
Act.  Such  money  shall  be  used  to  pay  promptly  for  all  cleanup 
costs  incurred  by  the  Secretary  in  removing  or  in  minimizing 
damage  caused  by  such  oil  discharge. 

[(d)  Notwithstanding  any  other  provision  of  law,  except  as  pro- 
vided in  subsection  (g)  of  this  section,  the  owner  and  operator  of  a 
vessel  shall  be  jointly  and  severally  liable,  without  regard  to  fault, 
for  cleanup  costs  and  for  damages  that  result  from  a  discharge  of 
oil  from  such  vessel  within  any  safety  zone,  or  from  a  vessel  which 
has  received  oil  from  another  vessel  at  a  deepwater  port,  except 
when  such  vessel  is  moored  at  a  deepwater  port.  Such  liability 
shall  not  exceed  $150  per  gross  ton  or  $20,000,000,  whichever  is 
lesser,  except  that  if  it  can  be  shown  that  such  discharge  was  the 
result  of  gross  negligence  or  willful  misconduct  within  the  privity 
and  knowledge  of  the  owner  or  operator,  such  owner  and  operator 
shall  be  jointly  and  serverally  liable  for  the  full  amount  of  all 
cleanup  costs  and  damages. 

[(e)  Notwithstanding  any  other  provision  of  law,  except  as  pro- 
vided in  subsection  (g)  of  this  section,  the  licensee  of  a  deepwater 
port  shall  be  liable,  without  regard  to  fault,  for  cleanup  costs  and 
damages  that  result  from  a  discharge  of  oil  from  such  deepwater 
port  or  from  a  vessel  moored  at  such  deepwater  port.  Such  liability 
shall  not  exceed  $50,000,000,  except  that  if  it  can  be  shown  that 
such  damage  was  the  result  of  gross  negligence  or  willful  miscon- 
duct within  the  privity  and  knowledge  of  the  licensee,  such  licensee 
shall  be  liable  for  the  full  amount  of  all  cleanup  costs  and  dam- 
ages. 

[(f)(1)  There  is  established  a  Deepwater  Port  Liability  Fund 
(hereinafter  referred  to  as  the  "Fund")  as  a  nonprofit  corporate 
entity  which  may  sue  or  be  sued  in  its  own  name.  The  Fund  shall 
be  administered  by  the  Secretary. 

[(2)  The  Fund  shall  be  liable,  without  regard  to  fault,  for  all 
cleanup  costs  and  all  damages  in  excess  of  those  actually  compen- 
sated pursuant  to  subsections  (d)  and  (e)  of  this  section. 

[(3)  Each  licensee  shall  collect  from  the  owner  of  any  oil  loaded 
or  unloaded  at  the  deepwater  port  operated  by  such  licensee,  at  the 
time  of  loading  or  unloading,  a  fee  of  2  cents  per  barrel,  except 
that  (A)  bunker  or  fuel  oil  for  the  use  of  any  vessel,  and  (B)  oil 
which  was  transported  through  the  trans-Alaska  pipeline,  shall  not 
be  subject  to  such  collection.  Such  collections  shall  be  delivered  to 
the  Fund  as  such  times  and  in  such  manner  as  shall  be  prescribed 
by  the  Secretary.  Such  collections  shall  cease  after  the  amount  of 
money  in  the  Fund  has  reached  $100,000,000,  unless  there  are  adju- 
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dicated  claims  against  the  Fund  yet  to  be  satisfied.  Collection  shall 
be  resumed  when  the  Fund  is  reduced  below  $100,000,000.  When- 
ever the  money  in  the  Fund  is  less  than  the  claims  for  cleanup 
costs  and  damages  for  which  it  is  liable  under  this  section,  the 
Fund  shall  borrow  the  balance  required  to  pay  such  claims  from 
the  United  States  Treasury  at  an  interest  rate  determined  by  the 
Secretary  of  the  Treasury.  Costs  of  administration  shall  be  paid 
from  the  Fund  only  after  appropriation  in  an  appropriation  bill. 
All  sums  not  needed  for  administration  and  the  satisfaction  of 
claims  shall  be  prudently  invested  in  income-producing  securities 
issued  by  the  United  States  and  approved  by  the  Secretary  of  the 
Treasury.  Income  from  such  securities  shall  be  applied  to  the  prin- 
cipal of  the  Fund. 

[(g)  Liability  shall  not  be  imposed  under  subsection  (d)  or  (e)  of 
this  section  if  the  owner  or  operator  of  a  vessel  or  the  licensee  can 
show  that  the  discharge  was  caused  solely  by  (1)  an  act  of  war,  or 
(2)  negligence  on  the  part  of  the  Federal  Government  in  establish- 
ing and  maintaining  aids  to  navigation.  In  addition,  liability  with 
respect  to  damages  claimed  by  a  damaged  party  shall  not  be  im- 
posed under  subsection  (d),  (e),  or  (f)  of  this  section  if  the  owner  or 
operator  of  a  vessel,  the  licensee,  or  the  Fund  can  show  that  such 
damage  was  caused  solely  by  the  negligence  of  such  party. 

[(h)(1)  In  any  case  where  liability  is  imposed  pursuant  to  subsec- 
tion (d)  of  this  section,  if  the  discharge  was  the  result  of  the  negli- 
gence of  the  licensee,  the  owner  or  operator  of  a  vessel  held  liable 
shall  be  subrogated  to  the  rights  of  any  person  entitled  to  recovery 
against  such  licensee. 

[(2)  In  any  case  where  liability  is  imposed  pursuant  to  subsec- 
tion (e)  of  this  section,  if  the  discharge  was  the  result  of  the  un- 
seaworthiness of  a  vessel  or  the  negligence  of  the  owner  or  opera- 
tor of  such  vessel,  the  licensee  shall  be  subrogated  to  the  rights  of 
any  person  entitled  to  recovery  against  such  owner  or  operator. 

[(3)  Payment  of  compensation  for  any  damages  pursuant  to  sub- 
section (f)(2)  of  this  section  shall  be  subject  to  the  Fund  acquiring 
by  subrogation  all  rights  of  the  claimant  to  recover  for  such  dam- 
ages from  any  other  person. 

[(4)  The  liabilities  established  in  this  section  shall  in  no  way 
affect  or  limit  any  rights  which  the  licensee,  the  owner,  or  operator 
of  a  vessel,  or  the  Fund  may  have  against  any  third  party  whose 
act  may  in  any  way  have  caused  or  contributed  to  a  discharge  of 
oil. 

[(5)  In  any  case  where  the  owner  or  operator  of  a  vessel  or  the 
licensee  of  a  deepwater  port  from  which  oil  is  discharged  acts  to 
remove  such  oil  in  accordance  with  subsection  (c)(1)  of  this  section, 
such  owner  or  operator  or  such  licensee  shall  be  entitled  to  recover 
from  the  Fund  the  reasonable  cleanup  cost  incurred  in  such  remov- 
al if  he  can  show  that  such  discharge  was  caused  solely  by  (A)  an 
act  of  war  or  (B)  negligence  on  the  part  of  the  Federal  Government 
in  establishing  and  maintaining  aids  to  navigation. 

[(1)  The  Attorney  General  may  act  on  behalf  of  any  group  of 
damaged  citizens  he  determines  would  be  more  adequately  repre- 
sented as  a  class  in  recovery  of  claims  under  this  section.  Sums  re- 
covered shall  be  distributed  to  the  members  of  such  group.  If, 
within  90  days  after  a  discharge  of  oil  in  violation  of  this  section 
has  occurred,  the  Attorney  General  fails  to  act  in  accordance  with 
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this  paragraph,  to  sue  on  behalf  of  a  group  of  persons  who  may  be 
entitled  to  compensation  pursuant  to  this  section  for  damages 
caused  by  such  discharge,  any  member  of  such  group  may  maintain 
a  class  action  to  recover  such  damages  on  behalf  of  such  group. 
Failure  of  the  Attorney  General  to  act  in  accordance  with  this  sub- 
section shall  have  no  bearing  on  any  class  action  maintained  in  ac- 
cordance with  this  paragraph. 

[(2)  In  any  case  where  the  number  of  members  in  the  class  ex- 
ceeds 1,000,  publishing  notice  of  the  action  in  the  Federal  Register 
and  in  local  newspapers  serving  the  areas  in  which  the  damaged 
parties  reside  shall  be  deemed  to  fulfill  the  requirement  for  public 
notice  established  by  rule  23(cX2)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

[(3)  The  Secretary  may  act  on  behalf  of  the  public  as  trustee  of 
the  natural  resources  of  the  marine  environment  to  recover  for 
damages  to  such  resources  in  accordance  with  this  section.  Sums 
recovered  shall  be  applied  to  the  restoration  and  rehabilitation  of 
such  natural  resources  by  the  appropriate  agencies  of  Federal  or 
State  government. 

CO'XD  The  Secretary  shall  establish  by  regulation  procedures  for 
filing  and  payment  of  claims  for  cleanup  costs  and  damages  pursu- 
ant to  this  Act. 

[(2)  No  claims  for  payment  of  cleanup  costs  or  damages  which 
are  filed  with  the  Secretary  more  than  3  years  after  the  date  of  the 
discharge  giving  rise  to  such  claims  shall  be  considered. 

[(3)  Appeals  from  any  final  determination  of  the  Secretary  pur- 
suant to  this  section  shall  be  filed  not  later  than  30  days  after  such 
determination  in  the  United  States  Court  of  Appeals  of  the  circuit 
wifhin  which  the  nearest  adjacent  coastal  State  is  located. 

[(k)(l)  This  section  shall  not  be  interpreted  to  preempt  the  field 
of  liability  or  to  preclude  any  State  from  imposing  additional  re- 
quirements or  liability  for  any  discharge  of  oil  from  a  deepwater 
port  or  a  vessel  within  any  safety  zone. 

[(2)  Any  person  who  receives  compensation  for  damages  pursu- 
ant to  this  section  shall  be  precluded  from  recovering  compensation 
for  the  same  damages  pursuant  to  any  other  State  or  Federal  law. 
Any  person  who  receives  compensation  for  damages  pursuant  to 
any  other  Federal  or  State  law  shall  be  precluded  from  receiving 
compensation  for  the  same  damages  as  provided  in  this  section.] 

(c)  This  section  shall  not  he  interpreted  to  preclude  any  State  from 
imposing  additional  requirements,  not  inconsistent  with  the  provi- 
sions of  the  Comprehensive  Oil  Pollution  Liability  and  Compensa- 
tion Act,  for  any  discharge  of  oil  from  a  deepwater  port  or  a  vessel 
within  any  safety  zone. 

C(l)  the  Secretary  shall  require  that  any  owner  or  operator  of  a 
vessel  using  any  deepwater  port,  or  any  licensee  of  a  deepwater 
port,  shall  carry  insurance  or  give  evidence  of  other  financial  re- 
sponsibility in  an  amount  sufficient  to  meet  the  liabilities  imposed 
by  this  section.] 

[(m)]  (d)  As  used  in  this  section  the  term — 

(1)  "cleanup  costs"  means  all  actual  costs,  including  but  not 
limited  to  costs  of  the  Federal  Government,  of  any  State  or 
local  government,  of  other  nations  or  of  contractors  or  subcon- 
tractors incurred  in  the  (A)  removing  or  attempting  to  remove, 
or  (B)  taking  other  measures  to  reduce  or  mitigate  damages 
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from,  any  oil  discharged  into  the  marine  environment  in  viola- 
tion of  subsection  (a)(1)  of  this  section; 

(2)  "damages"  means  all  damages  (except  cleanup  costs)  suf- 
fered by  any  person,  or  involving  real  or  personal  property,  the 
natural  resources  of  the  marine  environment,  or  the  coastal 
environment  of  any  nation,  including  damages  claimed  without 
regard  to  ownership  of  any  affected  lands,  structures,  fish, 
wildlife,  or  biotic  or  natural  resources; 

(3)  '  'discharge"  includes,  but  is  not  limited  to,  any  spilling, 
leaking,  pumping,  pouring,  emitting,  emptying,  or  dumping 
into  the  marine  environment  of  quantities  of  oil  determined  to 
be  harmful  pursuant  to  regulations  issued  by  the  Administra- 
tor of  the  Environmental  Protection  Agency;  and 

(4)  "owner  or  operator"  means  any  person  owning,  operating, 
or  chartering  by  demise,  a  vessel. 

[(n)(l)  The  Attorney  General,  in  cooperation  with  the  Secretary, 
the  Secretary  of  State,  the  Secretary  of  the  Interior,  the  Adminis- 
trator of  the  Environmental  Protection  Agency,  the  Council  on  En- 
vironmental Quality,  and  the  Administrative  Conference  of  the 
United  States,  is  authorized  and  directed  to  study  methods  and  pro- 
cedures for  implementing  a  uniform  law  providing  liability  for 
cleanup  costs  and  damages  from  oil  spills  from  Outer  Continental 
Shelf  operations,  deepwater  ports,  vessels,  and  other  ocean-related 
sources.  The  study  shall  give  particular  attention  to  methods  of  ad- 
judicating and  settling  claims  as  rapidly,  economically,  and  equita- 
bly as  possible. 

[(2)  The  Attorney  General  shall  report  the  result  of  his  study  to- 
gether with  any  legislative  recommendations  to  the  Congress 
within  6  months  after  the  date  of  enactment  of  this  Act.] 

******* 


TITLE  III  OF  THE  OUTER  CONTINENTAL  SHELF  LANDS  ACT 
AMENDMENTS  OF  1978 

[TITLE  III— OFFSHORE  OIL  SPILL  POLLUTION  FUND 

DEFINITIONS 

[Sec.  301.  For  the  purposes  of  this  title,  the  term — 

[(1)  "Secretary"  means  the  Secretary  of  Transportation; 
[(2)  "Fund"  means  the  Offshore  Oil  Pollution  Compensation 
Fund  established  under  section  302  of  this  title; 

[(3)  "person"  means  an  individual,  firm,  corporation,  associ- 
ation, partnership,  consortium,  joint  venture,  or  governmental 
entity; 

[(4)  "incident"  means  any  occurrence  or  series  of  related  oc- 
currences, involving  one  or  more  offshore  facilities  or  vessels, 
or  any  combination  thereof,  which  causes  or  poses  an  immi- 
nent threat  of  oil  pollution; 

[(5)  "vessel"  means  every  description  of  watercraft  or  other 
contrivance,  whether  or  not  self-propelled,  which  is  operating 
in  the  waters  above  the  Outer  Continental  Shelf  (as  the  term 
"outer  Continental  Shelf  is  defined  in  section  2(a)  of  the 
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Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1331(a))),  or 
which  is  operating  in  the  waters  above  submerged  lands  sea- 
ward from  the  coastline  of  a  State  (as  the  term  "submerged 
lands"  is  described  in  section  2(a)  of  the  Submerged  Lands  Act 
(43  U.S.C.  1301(a)(2))),  and  which  is  transporting  oil  directly 
from  an  offshore  facility; 

[(6)  "public  vessel"  means  a  vessel  which — 

[(A)  is  owned  or  chartered  by  demise,  and  operated  by 
(i)  the  United  States,  (ii)  a  State  or  political  subdivision 
thereof,  or  (iii)  a  foreign  government;  and 
[(B)  is  not  engaged  in  commercial  service; 
[(7)  "facility"  means  a  structure,  or  group  of  structures 
(other  than  a  vessel  or  vessels),  used  for  the  purpose  of  trans- 
porting, drilling  for,  producing,  processing,  storing,  transfer- 
ring, or  otherwise  handling  oil; 

[(8)  "offshore  facility"  includes  any  oil  refinery,  drilling 
structure,  oil  storage  or  transfer  terminal,  or  pipeline,  or  any 
appurtenance  related  to  any  of  the  foregoing,  which  is  used  to 
drill  for,  produce,  store,  handle,  transfer,  process,  or  transport 
oil  produced  from  the  Outer  Continental  Shelf  (as  the  term 
"outer  Continental  Shelf  is  defined  in  section  2(a)  of  the 
Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  1331(a))),  and  is 
located  on  the  Outer  Continental  Shelf,  except  that  such  term 
does  not  include  (A)  a  vessel,  or  (B)  a  deepwater  port  (as  the 
term  "deepwater  port"  is  defined  in  section  3(10)  of  the  Deep- 
water  Port  Act  of  1974  (33  U.S.C.  1502)); 
[(9)  "oil  pollution"  means — 

[(A)  the  presence  of  oil  either  in  an  unlawful  quantity 
or  which  has  been  discharged  at  an  unlawful  rate  (i)  in  or 
on  the  waters  above  submerged  lands  seaward  from  the 
coastline  of  a  State  (as  the  term  "submerged  lands"  is  de- 
scribed in  section  2(a)(2)  of  the  Submerged  Lands  Act  (43 
U.S.C.  1301(a)(2))),  or  on  the  adjacent  shoreline  of  such  a 
State,  or  (ii)  on  the  waters  of  the  contiguous  zone  estab- 
lished by  the  United  States  under  Article  24  of  the  Con- 
vention on  the  Territorial  Sea  and  the  Contiguous  Zone  (15 
UST  1606);  or 

[(B)  the  presence  of  oil  in  or  on  the  waters  of  the  high 
seas  outside  the  territorial  limits  of  the  United  States — 

[(i)  when  discharged  in  connection  with  activities 
conducted  under  the  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1331  et  seq.);  or 

[(ii)  causing  injury  to  or  loss  of  natural  resources 
belonging  to,  appertaining  to,  or  under  the  exclusive 
management  authority  of,  the  United  States;  or 
[(C)  the  presence  of  oil  in  or  on  the  territorial  sea,  navi- 
gable or  internal  waters,  or  adjacent  shoreline  of  a  foreign 
country,  in  a  case  where  damages  are  recoverable  by  a  for- 
eign claimant  under  this  title; 
[(10)  "United  States  claimant"  means  any  person  residing  in 
the  United  States,  the  Government  of  the  United  States  or  an 
agency  thereof,  or  the  government  of  a  State  or  a  political  sub- 
division thereof,  who  asserts  a  claim  under  this  title; 

[(11)  "foreign  claimant"  means  any  person  residing  in  a  for- 
eign country,  the  government  of  a  foreign  country,  or  any 
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agency  or  political  subdivision  thereof,  who  asserts  a  claim 
under  this  title; 

[(12)  "United  States"  includes  and  "State"  means  the  sever- 
al States  of  the  United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Canal  Zone,  Guam,  Ameri- 
can Samoa,  the  United  States  Virgin  Islands,  the  Common- 
wealth of  the  Northern  Mariana  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  any  other  territory  or  possession  over 
which  the  United  States  has  jurisdiction; 

[(13)  "oil"  means  petroleum,  including  crude  oil  or  any  frac- 
tion or  residue  therefrom; 

[(14)  "cleanup  costs"  means  costs  of  reasonable  measures 
taken,  after  an  incident  has  occurred,  to  prevent,  minimize,  or 
mitigate  oil  pollution  from  such  incident; 

[(15)  "damages"  means  compensation  sought  pursuant  to 
this  title  by  any  person  suffering  any  direct  and  actual  injury 
proximately  caused  by  the  discharge  of  oil  from  an  offshore  fa- 
cility or  vessel,  except  that  such  term  does  not  include  cleanup 
costs; 

[(16)  "person  in  charge"  means  the  individual  immediately 
responsible  for  the  operation  of  a  vessel  or  offshore  facility; 

[(17)  "claim"  means  a  demand  in  writing  for  a  sum  certain; 

[(18)  "discharge"  means  any  emission,  intentional  or  unin- 
tentional, and  includes  spilling,  leaking,  pumping,  pouring, 
emptying,  or  dumping; 

[(19)  "owner"  means  any  person  holding  title  to,  or  in  the 
absence  of  title,  any  other  indicia  of  ownership  of,  a  vessel  or 
offshore  facility,  whether  by  lease,  permit,  contract,  license,  or 
other  form  of  agreement,  or  with  respect  to  any  offshore  facili- 
ty abandoned  without  prior  approval  of  the  Secretary  of  the  In- 
terior, the  person  who  owned  such  offshore  facility  immediate- 
ly prior  to  such  abandonment,  except  that  such  term  does  not 
include  a  person  who,  without  participating  in  the  manage- 
ment or  operation  of  a  vessel  or  offshore  facility,  holds  indicia 
of  ownership  primarily  to  protect  his  security  interest  in  the 
vessel  or  offshore  facility; 

[(20)  "operator"  means — 

[(A)  in  the  case  of  a  vessel,  a  charterer  by  demise  or 
any  other  person,  except  the  owner,  who  is  responsible  for 
the  operation,  manning,  victualing,  and  supplying  of  the 
vessel;  or 

[(B)  in  the  case  of  an  offshore  facility,  any  person, 
except  the  owner,  who  is  responsible  for  the  operation  of 
such  facility  by  agreement  with  the  owner; 
[(21)  "property"  means  littoral,  riparian,  or  marine  prop- 
erty; 

[(22)  "removal  costs"  means — 

[(A)  costs  incurred  under  subsection  (c),  (d),  or  (1)  of  sec- 
tion 311  of  the  Federal  Water  Pollution  Control  Act,  and 
section  5  of  the  Intervention  on  the  High  Seas  Act;  and 

[(B)  cleanup  costs,  other  than  the  costs  described  in  sub- 
paragraph (A); 

[(23)  "guarantor"  means  the  person,  other  than  the  owner 
or  operator,  who  provides  evidence  of  financial  responsibility 
for  an  owner  or  operator; 
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[(24)  "gross  ton"  means  a  unit  of  100  cubic  feet  for  the  pur- 
pose of  measuring  the  total  unit  capacity  of  a  vessel;  and 

[(25)  "barrel"  means  42  United  States  gallons  at  60  degrees 
Fahrenheit. 

[fund  establishment,  administration,  and  financing 

[Sec.  302.  (a)  There  is  hereby  established  in  the  Treasury  of  the 
United  States  an  Offshore  Oil  Pollution  Compensation  Fund  in  an 
amount  not  to  exceed  $200,000,000,  except  that  such  limitation 
shall  be  increased  to  the  extent  necessary  to  permit  any  moneys  re- 
covered or  collected  which  are  referred  to  in  subsection  (b)(2)  of  this 
section  to  be  paid  into  the  Fund.  The  Fund  shall  be  administered 
by  the  Secretary  and  the  Secretary  of  the  Treasury  as  specified  in 
this  title.  The  Fund  may  sue  and  be  sued  in  its  own  name. 

[(b)  The  Fund  shall  be  composed  of— 

[(1)  all  fees  collected  pursuant  to  subsection  (d)  of  this  sec- 
tion; and 

[(2)  all  other  moneys  recovered  or  collected  on  behalf  of  the 
Fund  under  section  308  or  any  other  provision  of  this  title. 
[(c)  The  Fund  shall  be  immediately  available  for — 
[(1)  removal  costs  described  in  section  301(22); 
[(2)  the  processing  and  settlement  of  claims  under  section 
307  of  this  title  (including  the  costs  of  assessing  injury  to,  or 
destruction  of,  natural  resources);  and 

[(3)  subject  to  such  amounts  as  are  provided  in  appropri- 
ation Acts,  all  administrative  and  personnel  costs  of  the  Feder- 
al Government  incident  to  the  administration  of  this  title,  in- 
cluding, but  not  limited  to,  the  claims  settlement  activities  and 
adjudicatory  and  judicial  proceedings,  whether  or  not  such 
costs  are  recoverable  under  section  308  of  this  title. 
The  Secretary  is  authorized  to  promulgate  regulations  designating 
the  person  or  persons  who  may  obligate  available  money  in  the 
Fund  for  such  purposes. 

[(d)(1)  The  Secretary  shall  levy  and  the  Secretary  of  the  Treas- 
ury shall  collect  a  fee  of  not  to  exceed  3  cents  per  barrel  on  oil  ob- 
tained from  the  Outer  Continental  Shelf,  which  shall  be  imposed 
on  the  owner  of  the  oil  when  such  oil  is  produced. 

[(2)  The  Secretary  of  the  Treasury,  after  consulting  with  the  Sec- 
retary, may  promulgate  reasonable  regulations  relating  to  the  col- 
lection of  the  fees  authorized  by  paragraph  (1)  of  this  subsection 
and,  from  time  to  time,  the  modification  thereof.  Any  modification 
shall  become  effective  on  the  date  specified  in  the  regulation 
making  such  modification,  but  no  earlier  than  the  ninetieth  day 
following  the  date  such  regulation  is  published  in  the  Federal  Reg- 
ister. Any  modification  of  the  fee  shall  be  designed  to  insure  that 
the  Fund  is  maintained  at  a  level  of  not  less  than  $100,000,000  and 
not  more  than  $200,000,000.  No  regulation  that  sets  or  modifies 
fees,  whether  or  not  in  effect,  may  be  stayed  by  any  court  pending 
completion  of  judicial  review  of  such  regulation. 

[(3)(A)  Any  person  who  fails  to  collect  or  pay  any  fee  as  required 
by  any  regulation  promulgated  under  paragraph  (2)  of  this  subsec- 
tion shall  be  liable  for  a  civil  penalty  not  to  exceed  $10,000,  to  be 
assessed  by  the  Secretary  of  the  Treasury,  in  addition  to  the  fee  re- 
quired to  be  collected  or  paid  and  the  interest  on  such  fee  at  the 
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rate  such  fee  would  have  earned  if  collected  or  paid  when  due  and 
invested  in  special  obligations  of  the  United  States  in  accordance 
with  subsection  (e)(2)  of  this  section.  Upon  the  failure  of  any  person 
so  liable  to  pay  any  penalty,  fee,  or  interest  upon  demand,  the  At- 
torney General  may,  at  the  request  of  the  Secretary  of  the  Treas- 
ury, bring  an  action  in  the  name  of  the  Fund  against  that  person 
for  such  amount. 

[(B)  Any  person  who  falsifies  records  or  documents  required  to 
be  maintained  under  any  regulation  promulgated  under  this  sub- 
section shall  be  subject  to  prosecution  for  a  violation  of  section 
1001  of  title  18,  United  States  Code. 

[(4)  The  Secretary  of  the  Treasury  may,  by  regulation,  designate 
the  reasonably  necessary  records  and  documents  to  be  kept  by  per- 
sons from  whom  fees  are  to  be  collected  pursuant  to  paragraph  (1) 
of  this  subsection,  and  the  Secretary  of  the  Treasury  and  the 
Comptroller  General  of  the  United  States  shall  have  access  to  such 
records  and  documents  for  the  purpose  of  audit  and  examination. 

[(e)(1)  The  Secretary  shall  determine  the  level  of  funding  re- 
quired for  immediate  access  in  order  to  meet  potential  obligations 
of  the  Fund. 

[(2)  The  Secretary  of  the  Treasury  may  invest  any  excess  in  the 
Fund,  above  the  level  determined  under  paragraph  (1)  of  this  sub- 
section, in  interest-bearing  special  obligations  of  the  United  States. 
Such  special  obligations  may  be  redeemed  at  any  time  in  accord- 
ance with  the  terms  of  the  special  issue  and  pursuant  to  regula- 
tions promulgated  by  the  Secretary  of  the  Treasury.  The  interest 
on,  and  the  proceeds  from  the  sale  of,  any  obligations  held  in  the 
Fund  shall  be  deposited  in  and  credited  to  the  Fund. 

[(f)  If  at  any  time  the  moneys  available  in  the  Fund  are  insuffi- 
cient to  meet  the  obligations  of  the  Fund,  the  Secretary  shall  issue 
to  the  Secretary  of  the  Treasury  notes  or  other  obligations  in  the 
forms  and  denominations,  bearing  the  interest  rates  and  maturi- 
ties, and  subject  to  such  terms  and  conditions  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury.  Redemption  of  such  notes  or 
other  obligations  shall  be  made  by  the  Secretary  from  moneys  in 
the  Fund.  Such  notes  or  other  obligations  shall  bear  interest  at  a 
rate  determined  by  the  Secretary  of  the  Treasury,  taking  into  con- 
sideration the  average  market  yield  on  outstanding  marketable  ob- 
ligations of  comparable  maturity.  The  Secretary  of  the  Treasury 
shall  purchase  any  notes  or  other  obligations  issued  under  this  sub- 
section and,  for  that  purpose,  he  is  authorized  to  use  as  a  public 
debt  transaction  the  proceeds  from  the  sale  of  any  securities  issued 
under  the  Second  Liberty  Bond  Act.  The  purpose  for  which  securi- 
ties may  be  issued  under  that  Act  are  extended  to  include  any  pur- 
chase of  such  notes  or  other  obligations.  The  Secretary  of  the 
Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obligations 
required  by  him  under  this  subsection.  All  redemptions,  purchases, 
and  sales  by  the  Secretary  of  the  Treasury  of  such  notes  or  other 
obligations  shall  be  treated  as  public  debt  transactions  of  the 
United  States. 

[damages  and  claimants 

[Sec.  303.  (a)  Claims  for  economic  loss,  arising  out  of  or  directly 
resulting  from  oil  pollution,  may  be  asserted  for — 
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[(1)  removal  costs;  and 
[(2)  damages,  including — 

[(A)  injury  to,  or  destruction  of,  real  or  personal  prop- 
erty; 

[(B)  loss  of  use  of  real  or  personal  property; 

[(C)  injury  to,  or  destruction  of,  natural  resources; 

[(D)  loss  of  use  of  natural  resources; 

[(E)  loss  of  profits  of  impairment  of  earning  capacity 
due  to  injury  to,  or  destruction  of,  real  or  personal  proper- 
ty or  natural  resources;  and 

[(F)  loss  of  tax  revenue  for  a  period  of  one  year  due  to 
injury  to  real  or  personal  property. 
[(b)  A  claim  authorized  by  subsection  (a)  of  this  section  may  be 
asserted — 

[(1)  under  paragraph  (1),  by  any  claimant,  except  that  the 
owner  or  operator  of  a  vessel  or  offshore  facility  involved  in  an 
incident  may  assert  such  a  claim  only  if  he  can  show — 

[(A)  that  he  is  entitled  to  a  defense  to  liability  under 
section  304(c)(1)  or  304(c)(2)  of  this  title;  or 

[(B)  if  not  entitled  to  such  a  defense  to  liability,  that  he 
is  entitled  to  a  limitation  of  liability  under  section  304(b), 
except  that  if  he  is  not  entitled  to  such  a  defense  to  liabili- 
ty but  is  entitled  to  such  a  limitation  of  liability,  such 
claim  may  be  asserted  only  as  to  the  removal  costs  in- 
curred in  excess  of  that  limitation; 
[(2)  under  paragraphs  (2)  (A),  (B),  and  (D),  by  any  United 
States  claimant  if  the  property  involved  is  owned  or  leased,  or 
the  natural  resource  involved  is  utilized,  by  the  claimant; 

[(3)  under  paragraph  (2)(C),  by  the  President,  as  trustees  for 
natural  resources  over  which  the  Federal  Government  has  sov- 
ereign rights  or  exercises  exclusive  management  authority,  or 
by  any  State  for  natural  resources  within  the  boundary  of  the 
State  belonging  to,  managed  by,  controlled  by,  or  appertaining 
to  the  State,  and  sums  recovered  under  paragraph  (2XC)  shall 
be  available  for  use  to  restore,  rehabilitate,  or  acquire  the 
equivalent  of  such  natural  resources  by  the  appropriate  agen- 
cies of  the  Federal  Government  or  the  State,  but  the  measure 
of  such  damages  shall  not  be  limited  by  the  sums  which  can  be 
used  to  restore  or  replace  such  resources; 

[(4)  under  paragraph  (2)(E),  by  any  United  States  claimant  if 
the  claimant  derives  at  least  25  per  centum  of  his  earnings 
from  activities  which  utilize  the  property  or  natural  resource; 

[(5)  under  paragraph  (2)(F),  by  the  Federal  Government  and 
any  State  or  political  subdivision  thereof; 

[(6)  under  paragraphs  (2)  (A)  through  (E),  by  a  foreign  claim- 
ant to  the  same  extent  that  a  United  States  claimant  may 
assert  a  claim  if — 

[(A)  the  oil  pollution  occurred  in  or  on  the  territorial 
sea,  navigable  waters  or  internal  waters,  or  adjacent  shore- 
line of  a  foreign  country  of  which  the  claimant  is  a  resi- 
dent; 

[(B)  the  claimant  is  not  otherwise  compensated  for  his 
loss; 

[(C)  the  oil  was  discharged  from  an  offshore  facility  or 
from  a  vessel  in  connection  with  the  activities  conducted 
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under  the  Outer  Continental  Shelf  Lands  Act  (43  U.S.C. 
1331  et  seq.);  and 

[(D)  recovery  is  authorized  by  a  treaty  or  an  executive 
agreement  between  the  United  States  and  the  foreign 
country  involved,  or  the  Secretary  of  State,  in  consultation 
with  the  Attorney  General  and  other  appropriate  officials, 
certifies  that  such  country  provides  a  comparable  remedy 
for  United  States  claimants; 
[(7)  under  paragraph  (1)  or  (2),  by  the  Attorney  General,  on 
his  own  motion  or  at  the  request  of  the  Secretary,  on  behalf  of 
any  group  of  United  States  claimants  who  may  assert  a  claim 
under  this  subsection,  when  he  determiens  that  the  claimants 
would  be  more  adequately  represented  as  a  class  in  asserting 
their  claims. 

[(c)  If  the  Attorney  General  fails  to  take  action  under  paragraph 
(7)  of  subsection  (b)  within  sixty  days  of  the  date  on  which  the  Sec- 
retary designates  a  source  under  section  306  of  this  title,  any 
member  of  a  group  described  in  such  paragraph  may  maintain  a 
class  action  to  recover  damages  on  behalf  of  that  group.  Failure  of 
the  Attorney  General  to  take  action  shall  have  no  bearing  on  any 
class  action  maintained  by  any  claimant  for  damages  authorized  by 
this  section. 

[liability 

[Sec.  304.  (a)  Subject  to  the  provisions  of  subsections  (b)  and  (c) 
of  this  section,  the  owner  and  operator  of  a  vessel  other  than  a 
public  vessel,  or  of  an  offshore  facility,  which  is  the  source  of  oil 
pollution,  or  poses  a  threat  of  oil  pollution  in  circumstances  which 
justify  the  incurrence  of  the  type  of  costs  described  in  section 
301(22)  of  this  title,  shall  be  jointly,  severally,  and  strictly  liable  for 
all  loss  for  which  a  claim  may  be  asserted  under  section  303  of  this 
title. 

[(b)  Except  when  the  incident  is  caused  primarily  by  willful  mis- 
conduct or  gross  negligence,  within  the  privity  or  knowledge  of  the 
owner  or  operator,  or  is  caused  primarily  by  a  violation,  within  the 
privity  or  knowledge  at  the  owner  or  operator,  of  applicable  safety, 
construction,  or  oper:  4ng  standards  or  regulations  of  the  Federal 
Government,  the  tc  of  the  liability  under  subsection  (a)  of  this 
section  incurred  by,  or  on  behalf  of,  the  owner  or  operator  shall 
be— 

[(1)  in  the  case  of  a  vessel,  limited  to  $250,000  or  $300  per 
gross  ton,  whichever  is  greater,  except  when  the  owner  or  oper- 
ator of  a  vessel  fails  or  refuses  to  provide  all  reasonable  cooper- 
ation and  assistance  requested  by  the  responsible  Federal  offi- 
cial in  furtherance  of  cleanup  activities;  or 

[(2)  in  the  case  of  an  offshore  facility,  the  total  of  removal 
and  cleanup  costs,  and  an  amount  limited  to  $35,000,000  for  all 
damages. 

[(c)  There  shall  be  no  liability  under  subsection  (a)  of  this  sec- 
tion— 

[(1)  if  the  incident  is  caused  solely  by  any  act  of  war,  hostil- 
ities, civil  war,  or  insurrection,  or  by  an  unanticipated  grave 
natural  disaster  or  other  natural  phenomenon  of  an  exception- 
al, inevitable,  and  irresistable  character,  the  effect  of  which 
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could  not  have  been  prevented  or  avoided  by  the  exercise  of 
due  care  or  foresight;  or 

[(2)  if  the  incident  is  caused  solely  by  the  negligent  or  inten- 
tional act  of  the  damaged  party  or  any  third  party  (including 
any  government  entity). 
[(d)  Notwithstanding  the  limitations,  exceptions,  or  defenses  of 
subsection  (b)  or  (c)  of  this  section,  all  costs  of  removal  incurred  by 
the  Federal  Government  or  any  State  or  local  official  or  agency  in 
connection  with  a  discharge  of  oil  from  any  offshore  facility  or 
vessel  shall  be  borne  by  the  owner  and  operator  of  the  offshore  fa- 
cility or  vessel  from  which  the  discharge  occurred. 

[(e)  The  Secretary  shall,  from  time  to  time,  report  to  Congress 
on  the  desirability  of  adjusting  the  monetary  limitation  of  liability 
specified  in  subsection  (b)  of  this  section. 

[(f)(1)  Subject  to  the  provisions  of  paragraph  (2)  of  this  subsec- 
tion, the  Fund  shall  be  liable,  without  any  limitation,  for  all  losses 
for  which  a  claim  may  be  asserted  under  section  303  of  this  title,  to 
the  extent  that  such  losses  are  not  otherwise  compensated. 

[(2)  Except  for  the  removal  costs  specified  in  section  301(22), 
there  shall  be  no  liability  under  paragraph  (1)  of  this  subsection — 
[(A)  as  to  a  particular  claimant,  where  the  incident  or  eco- 
nomic loss  is  caused,  in  whole  or  in  part,  by  the  gross  negli- 
gence or  willful  misconduct  of  that  claimant;  or 

[(B)  as  to  a  particular  claimant,  to  the  extent  that  the  inci- 
dent or  economic  loss  is  caused  by  the  negligence  of  that  claim- 
ant. 

[(g)(1)  In  addition  to  the  losses  for  which  claims  may  be  asserted 
under  section  303  of  this  title,  and  without  regard  to  the  limitation 
of  liability  provided  in  subsection  (b)  of  this  section,  the  owner,  op- 
erator, or  guarantor  of  an  offshore  facility  or  vessel  shall  be  liable 
to  the  claimant  for  interest  on  the  amount  paid  in  satisfaction  of 
the  claim  for  the  period  from  the  date  upon  which  the  claim  is  pre- 
sented to  such  person  to  the  date  upon  which  the  claimant  is  paid, 
inclusive,  less  the  period,  if  any,  from  the  date  upon  which  such 
owner,  operator,  or  guarantor  offers  the  claimant  an  amount  equal 
to  or  greater  than  the  amount  finally  paid  in  satisfaction  of  the 
claim  to  the  date  upon  which  the  claimant  accepts  such  amount, 
inclusive.  However,  if  such  owner,  operator,  or  guarantor  offers  the 
claimant,  within  sixty  days  of  the  date  upon  which  the  claim  is 
presented,  or  of  the  date  upon  which  advertising  is  commenced 
pursuant  to  section  306  of  this  title,  whichever  is  later,  an  amount 
equal  to  or  greater  than  the  amount  finally  paid  in  satisfaction  of 
the  claim,  the  owner,  operator,  or  guarantor  shall  be  liable  for  the 
interest  provided  in  this  paragraph  only  from  the  date  the  offer  is 
accepted  by  the  claimant  to  the  date  upon  which  payment  is  made 
to  the  claimant,  inclusive. 

[(2)  The  interest  provided  in  paragraph  (1)  of  this  subsection 
shall  be  calculated  at  the  average  of  the  highest  rate  for  commer- 
cial and  finance  company  paper  of  maturities  of  one  hundred  and 
eighty  days  or  less  obtaining  on  each  of  the  days  included  within 
the  period  for  which  interest  must  be  paid  to  the  claimant,  as  pub- 
lished in  the  Federal  Reserve  Bulletin. 

[(h)  Nothing  in  this  title  shall  bar  a  cause  of.  action  that  an 
owner  or  operator,  subject  to  liability  under  subsection  (a)  of  this 
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section,  or  a  guarantor,  has  or  would  have,  by  reason  of  subroga- 
tion or  otherwise,  against  any  person. 

[(i)  To  the  extent  that  they  are  in  conflict  or  otherwise  inconsist- 
ent with  any  other  provision  of  law  relating  to  liability  or  the  limi- 
tation thereof,  the  provisions  of  this  section  shall  supersede  such 
other  provision  of  law,  including  section  4283(a)  of  the  Revised  Stat- 
utes (46  U.S.C.  183(a)). 

[financial  responsibility 

[Sec.  305.  (a)(1)  The  owner  or  operator  of  any  vessel  (except  a 
non-self-propelled  barge  that  does  not  carry  oil  as  fuel  or  cargo) 
which  uses  an  offshore  facility  shall  establish  and  maintain,  in  ac- 
cordance with  regulations  promulgated  by  the  President,  evidence 
of  financial  responsibility  sufficient  to  satisfy  the  maximum 
amount  of  liability  to  which  the  owner  or  operator  of  such  vessel 
would  be  exposed  in  a  case  where  he  would  be  entitled  to  limit  his 
liability  in  accordance  with  the  provisions  of  section  304(b)  of  this 
title.  Financial  responsibility  may  be  established  by  any  one,  or 
any  combination,  of  the  following  methods,  acceptable  to  the  Presi- 
dent: evidence  of  insurance,  guarantee,  surety  bond,  or  qualifica- 
tion as  a  self-insurer.  Any  bond  filed  shall  be  issued  by  a  bonding 
company  authorized  to  do  business  in  the  United  States.  In  any 
case  where  an  owner  or  operator  owns,  operates,  or  charters  more 
than  one  vessel  subject  to  this  subsection,  evidence  of  financial  re- 
sponsibility need  be  established  only  to  meet  the  maximum  liabil- 
ity applicable  to  the  largest  of  such  vessels. 

[(2)  The  Secretary,  in  accordance  with  regulations  promulgated 
by  him,  shall — 

[(A)  deny  entry  to  any  port  or  place  in  the  United  States  or 
to  the  navigable  waters  to;  and 

[(B)  detain  at  the  port  or  place  in  the  United  States  from 
which  it  is  about  to  depart  for  any  other  port  or  place  in  the 
United  States, 

any  vessel  subject  to  this  subsection  which,  upon  request,  does  not 
produce  certification  furnished  by  the  President  that  such  vessel  is 
in  compliance  with  the  financial  responsibility  provisions  of  para- 
graph (1)  of  this  subsection. 

[(3)  The  Secretary,  in  accordance  with  regulations  promulgated 
by  him,  shall  have  access  to  all  offshore  facilities  and  vessels  con- 
ducting activities  under  the  Outer  Continental  Shelf  Lands  Act, 
and  such  facilities  and  vessels  shall,  upon  request,  show  certifica- 
tion of  financial  responsibility. 

[(b)  The  owner  or  operator  of  an  offshore  facility  which  (1)  is 
used  for  drilling  for,  producing,  or  processing  oil,  or  (2)  has  the  ca- 
pacity to  transport  store,  transfer,  or  otherwise  handle  more  than 
one  thousand  barrels  of  oil  at  any  one  time,  shall  establish  and 
maintain,  in  accordance  with  regulations  promulgated  by  the  Presi- 
dent, evidence  of  financial  responsibility  sufficient  to  satisfy  the 
maximum  amount  of  liability  to  which  the  owner  or  operator  of 
such  facility  would  be  exposed  in  a  case  where  he  would  be  entitled 
to  limit  his  liability  in  accordance  with  the  provisions  of  section 
304(b)  of  this  title,  or  $35,000,000,  whichever  is  less. 

[(c)  Any  claim  authorized  by  section  303(a)  may  be  asserted  di- 
rectly against  any  guarantor  providing  evidence  of  financial  re- 
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sponsibility  for  any  owner  or  operator  of  an  offshore  facility  or 
vessel  as  required  under  this  section.  In  defending  such  claim,  the 
guarantor  shall  be  entitled  to  invoke  all  rights  and  defenses  which 
would  be  available  to  such  owner  or  operator  under  this  title.  Such 
guarantor  shall  also  be  entitled  to  invoke  the  defense  that  the  inci- 
dent was  caused  by  the  willful  misconduct  of  such  owner  or  opera- 
tor, but  shall  not  be  entitled  to  invoke  any  other  defense  which 
such  guarantor  might  be  entitled  to  invoke  in  proceedings  brought 
by  such  owner  or  operator  against  such  guarantor. 

[(d)  The  President  shall  conduct  a  study  to  determine — 

[(1)  whether  adequate  private  oil  pollution  insurance  protec- 
tion is  available  on  reasonable  terms  and  conditions  to  the 
owners  and  operators  of  vessels,  onshore  facilities,  and  offshore 
facilities;  and 

[(2)  whether  the  market  for  such  insurance  is  sufficiently 
competitive  to  assure  purchasers  of  features  such  as  a  reason- 
able range  of  deductibles,  coinsurance  provisions,  and  exclu- 
sions. 

The  President  shall  submit  the  results  of  his  study,  together  with 
his  recommendation,  within  one  year  after  the  date  of  enactment 
of  this  title,  and  shall  submit  an  interim  report  on  his  study  within 
three  months  after  such  date  of  enactment. 

[notification,  designation,  and  advertisement 

[Sec.  306.  (a)  The  person  in  charge  of  a  vessel  or  offshore  facility 
which  is  involved  in  an  incident  shall  immediately  notify  the  Secre- 
tary of  the  incident  as  soon  as  he  has  knowledge  thereof.  Notifica- 
tion received  pursuant  to  this  subsection  or  information  obtained 
by  the  exploitation  of  such  notification  shall  not  be  used  against 
such  person  or  his  employer  in  any  criminal  case,  other  than  a  case 
involving  prosecution  for  perjury  or  for  giving  a  false  statement. 

[(b)(1)  When  the  Secretary  receives  information  pursuant  to  sub- 
section (a)  of  this  section  or  otherwise  of  an  incident  which  involves 
oil  pollution,  the  Secretary  shall,  where  possible,  designate  the 
source  or  sources  of  the  oil  pollution  and  shall  immediately  notify 
the  owner  and  operator  of  such  source  and  the  guarantor  of  such 
designation. 

[(2)  When  a  source  designated  under  paragraph  (1)  of  this  sub- 
section is  a  vessel  or  offshore  facility  and  the  owner,  operator,  or 
guarantor  fails  to  inform  the  Secretary,  within  five  days  after  re- 
ceiving notification  of  the  designation,  of  his  denial  of  such  desig- 
nation, such  owner,  operator,  or  guarantor,  as  required  by  regula- 
tions promulgated  by  the  Secretary,  shall  advertise  the  designation 
and  the  procedures  by  which  claims  may  be  presented  to  him.  If 
advertisement  is  not  made  in  accordance  with  this  paragraph,  the 
Secretary  shall,  as  he  finds  necessary,  and  at  the  expense  of  the 
owner,  operator,  or  guarantor  involved,  advertise  the  designation 
and  the  procedures  by  which  claims  may  be  presented  to  such 
owner,  operator,  or  guarantor. 

[(c)  In  a  case  where — 

[(1)  the  owner,  operator,  and  guarantor  all  deny  a  designa- 
tion in  accordance  with  paragraph  (2)  of  subsection  (b)  of  this 
section; 

[(2)  the  source  of  the  discharge  was  a  public  vessel;  or 
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[(3)  the  Secretary  is  unable  to  designate  the  source  or 
sources  of  the  discharge  under  paragraph  (1)  of  such  subsection 

(b), 

the  Secretary  shall  advertise  or  otherwise  notify  potential  claim- 
ants of  the  procedures  by  which  claims  may  be  presented  to  the 
Fund. 

[(d)  Advertisement  under  subsection  (b)  of  this  section  shall  com- 
mence no  later  than  fifteen  days  after  the  date  of  the  designation 
made  under  such  subsection  and  shall  continue  for  a  period  of  no 
less  than  thirty  days. 

[claims  settlement 

[Sec.  307.  (a)  Except  as  provided  in  subsection  (b)  of  this  section, 
all  claims  shall  be  presented  to  the  owner,  operator,  or  guarantor. 
[(b)  All  claims  shall  be  presented  to  the  Fund — 

[(1)  where  the  Secretary  has  advertised  or  otherwise  notified 
claimants  in  accordance  with  section  306(c)  of  this  title;  or 

[(2)  where  the  owner  or  operator  may  recover  under  the  pro- 
visions of  section  303(b)(1)  of  this  title. 
[(c)  In  the  case  of  a  claim  presented  in  accordance  with  subsec- 
tion (a)  of  this  section,  and  in  which — 

[(1)  the  person  to  whom  the  claim  is  presented  denies  all  lia- 
bility for  the  claim,  for  any  reason;  or 

[(2)  the  claim  is  not  settled  by  any  person  by  payment  to  the 
claimant  within  sixty  days  from  the  date  upon  which  (A)  the 
claim  is  presented,  or  (B)  advertising  is  commenced  pursuant 
to  section  306(b)(2),  whichever  is  later, 
the  claimant  may  elect  to  commence  an  action  in  court  against  the 
owner,  operator,  or  guarantor,  or  to  present  the  claim  to  the  Fund, 
that  election  to  be  irrevocable  and  exclusive. 

[(d)  In  the  case  of  a  claim  presented  in  accordance  with  subsec- 
tion (a)  of  this  section,  where  full  and  adequate  compensation  is  un- 
available, either  because  the  claim  exceeds  a  limit  of  liability  in- 
voked under  section  304(b)  of  this  title  or  because  the  owner,  opera- 
tor, and  guarantor  to  whom  the  claim  is  presented  are  financially 
incapable  of  meeting  their  obligations  in  full,  a  claim  for  the  un- 
compensated damages  may  be  presented  to  the  Fund. 

[(e)  In  the  case  of  a  claim  which  is  presented  to  any  person,  pur- 
suant to  subsection  (a)  of  this  section,  and  which  is  being  presented 
to  the  Fund,  pursuant  to  subsection  (c)  or  (d)  of  this  section,  such 
person,  at  the  request  of  the  claimant,  shall  transmit  the  claim  and 
supporting  documents  to  the  Fund.  The  Secretary  may,  by  regula- 
tion, prescribe  the  documents  to  be  transmitted  and  the  terms 
under  which  they  are  to  be  transmitted. 

[(f)  In  the  case  of  a  claim  presented  to  the  Fund,  pursuant  to 
subsection  (b),  (c),  or  (d)  of  this  section,  and  in  which  the  Fund— 
[(1)  denies  all  liability  for  the  claim,  for  any  reason;  or 
[(2)  does  not  settle  the  claim  by  payment  to  the  claimant 
within  sixty  days  after  the  date  upon  which  (A)  the  claim  is 
presented  to  the  Fund,  or  (B)  advertising  is  commenced  pursu- 
ant to  section  306(c)  of  this  title,  whichever  is  later, 
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the  claimant  may  submit  the  dispute  to  the  Secretary  for  decision 
in  accordance  with  section  554  of  title  5,  United  States  Code.  How- 
ever, a  claimant  who  has  presented  a  claim  to  the  Fund  pursuant 
to  such  subsection  (b)  may  elect  to  commence  an  action  in  court 
against  the  Fund  in  lieu  of  submission  of  the  dispute  to  the  Secre- 
tary for  decision,  that  election  to  be  irrevocable  and  exclusive. 

[(g)(1)  The  Secretary  shall  promulgate  regulations  which  estab- 
lish uniform  procedures  and  standards  for  the  appraisal  and  settle- 
ment of  claims  against  the  Fund. 

[(2)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  the 
Secretary  shall  use  the  facilities  and  services  of  private  insurance 
and  claims  adjusting  organizations  or  State  agencies  in  processing 
claims  against  the  Fund  and  may  contract  to  pay  compensation  for 
those  facilities  and  services.  Any  contract  made  under  the  provi- 
sions of  this  paragraph  may  be  made  without  regard  to  the  provi- 
sions of  section  3709  of  the  Revised  Statutes  (41  U.S.C.  5)  upon  a 
showing  by  the  Secretary  that  advertising  is  not  reasonably  practi- 
cable. The  Secretary  may  make  advance  payments  to  a  contractor 
for  services  and  facilities,  and  the  Secretary  may  advance  to  the 
contractor  funds  to  be  used  for  the  payment  of  claims.  The  Secre- 
tary may  review  and  audit  claim  payments  made  pursuant  to  this 
subsection.  A  payment  to  a  claimant  for  a  single  claim  is  excess  of 
$100,000,  or  two  or  more  claims  aggregating  in  excess  of  $200,000, 
shall  be  first  approved  by  the  Secretary.  When  the  services  of  a 
State  agency  are  used  in  processing  and  settling  claims,  no  pay- 
ment may  be  made  on  a  claim  asserted  by  or  on  behalf  of  such 
State  or  any  of  its  agencies  or  subdivisions  unless  the  payment  has 
been  approved  by  the  Secretary. 

[(3)  To  the  extent  necessitated  by  extraordinary  circumstances, 
where  the  services  of  such  private  organizations  or  State  agencies 
are  inadequate,  the  Secretary  may  use  Federal  personnel  to  process 
claims  against  the  Fund. 

[(h)  Notwithstanding  subsection  (b)  of  section  556  of  title  5, 
United  States  Code,  the  Secretary  is  authorized  to  appoint,  from 
time  to  time  for  a  period  of  not  to  exceed  one  hundred  and  eighty 
days,  one  or  more  panels,  each  comprised  of  three  individuals,  to 
hear  and  decide  disputes  submitted  to  the  Secretary  pursuant  to 
subsection  (f)  of  this  section.  At  least  one  member  of  each  panel 
shall  be  qualified  to  conduct  adjudicatory  proceedings  and  shall 
preside  over  the  activities  of  the  panel.  Each  member  of  a  panel 
shall  possess  competence  in  the  evaluation  and  assessment  of  prop- 
erty damage  and  the  economic  losses  resulting  therefrom.  Panel 
members  may  be  appointed  from  private  life  or  from  any  Federal 
agency  except  the  staff  administering  the  Fund.  Each  panel 
member  appointed  from  private  life  shall  receive  a  per  diem  com- 
pensation, and  each  panel  member  shall  receive  necessary  travel- 
ing and  other  expenses  while  engaged  in  the  work  of  a  panel.  The 
provisions  of  chapter  11  of  title  18,  United  States  Code,  and  of  Ex- 
ecutive Order  11222,  as  amended,  regarding  special  Government 
employees,  shall  apply  to  panel  members  appointed  from  private 
life. 

[(i)(D  Upon  receipt  of  a  request  for  a  decision  from  a  claimant, 
properly  made,  the  Secretary  shall  refer  the  dispute  to  (A)  an  ad- 
ministrative law  judge  appointed  under  section  3105  of  title  5, 
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United  States  Code,  or  (B)  a  panel  appointed  under  subsection  (h) 
of  this  section. 

[(2)  The  administrative  law  judge  and  each  member  of  a  panel 
to  which  a  dispute  is  referred  for  decision  shall  be  a  resident  of  the 
United  States  judicial  circuit  within  which  the  damage  complained 
of  occurred,  or,  if  the  damage  complained  of  occurred  within  two  or 
more  circuits,  or  any  of  the  affected  circuits,  or,  if  the  damage  oc- 
curred outside  any  circuit,  of  the  nearest  circuit. 

[(3)  Upon  receipt  of  a  dispute,  the  administrative  law  judge  or 
panel  shall  adjudicate  the  case  and  render  a  decision  in  accordance 
with  section  554  of  title  5,  United  States  Code.  In  any  proceeding 
subject  to  this  subsection,  the  presiding  officer  may  require  by  sub- 
pena  any  person  to  appear  and  testify  or  to  appear  and  produce 
books,  papers,  documents,  or  tangible  things  at  a  hearing  or  deposi- 
tion at  any  designated  place.  Subpenas  shall  be  issued  and  enforced 
in  accordance  with  procedures  in  subsection  (d)  of  section  555  of 
title  5,  United  States  Code,  and  rules  promulgated  by  the  Secre- 
tary. If  a  person  fails  or  refuses  to  obey  a  subpena,  the  Secretary 
may  invoke  the  aid  of  the  district  court  of  the  United  States  where 
the  person  is  found,  resides,  or  transacts  business  in  requiring  the 
attendance  and  testimony  of  the  person  and  the  production  by  him 
of  books,  papers,  documents,  or  any  tangible  things. 

[(4)  A  hearing  conducted  under  this  subsection  shall  be  conduct- 
ed within  the  United  States  judicial  district  within  which,  or  near- 
est to  which,  the  damage  complained  of  occurred,  or,  if  the  damage 
complained  of  occurred  within  two  or  more  districts,  in  any  of  the 
affected  districts,  or  if  the  damage  occurred  outside  any  district,  in 
the  nearest  district. 

[(5)  The  decision  of  the  administrative  law  judge  or  panel  under 
this  subsection  shall  be  the  final  order  of  the  Secretary,  except  that 
the  Secretary,  in  his  discretion  and  in  accordance  with  regulations 
which  he  may  promulgate,  may  review  the  decision  upon  his  own 
initiative  or  upon  exception  of  the  claimant  or  the  Fund. 

[(6)  Final  orders  of  the  Secretary  made  under  this  subsection 
shall  be  reviewable  pursuant  to  section  702  of  title  5,  United  States 
Code,  in  the  district  courts  of  the  United  States. 

[(jXD  In  any  action  brought  pursuant  to  this  title  against  an 
owner,  operator,  or  guarantor,  both  the  plaintiff  and  defendant 
shall  serve  a  copy  of  the  complaint  and  all  subsequent  pleadings 
therein  upon  the  Fund  at  the  same  time  such  pleadings  are  served 
upon  the  opposing  parties. 

[(2)  The  Fund  may  intervene  in  any  action  described  in  para- 
graph (1)  of  this  subsection  as  a  matter  of  right. 

[(3)  In  any  action  described  in  paragraph  (1)  of  this  subsection  to 
which  the  Fund  is  a  party,  if  the  owner,  operator,  or  guarantor 
admits  liability  under  this  title,  the  Fund  upon  its  motion  shall  be 
dismissed  therefrom  to  the  extent  of  the  admitted  liability. 

[(4)  If  the  Fund  receives  from  either  the  plaintiff  or  the  defend- 
ant notice  of  an  action  described  in  paragraph  (1)  of  this  subsec- 
tion, the  Fund  shall  be  bound  by  any  judgment  entered  therein, 
whether  or  not  the  Fund  was  a  party  to  the  action. 

[(5)  If  neither  the  plaintiff  nor  the  defendant  gives  notice  of  an 
action  described  in  paragraph  (1)  of  this  subsection  to  the  Fund,  the 
limitation  of  liability  otherwise  permitted  by  section  304(b)  of  this 
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title  shall  not  be  available  to  the  defendant,  and  the  plaintiff  shall 
not  recover  from  the  Fund  any  sums  not  paid  by  the  defendant. 

[(k)  In  any  action  brought  against  the  Fund  under  this  title,  the 
plaintiff  may  join  any  owner,  operator,  or  guarantor,  and  the  Fund 
may  join  any  person  who  is  or  may  be  liable  to  the  Fund  under  any 
provision  of  this  title. 

[(1)  No  claim  may  be  presented,  nor  may  an  action  be  com- 
menced for  economic  losses  recoverable  under  this  title,  unless 
such  claim  is  presented  to,  or  such  action  is  commenced  against, 
the  owner,  operator,  or  guarantor,  or  the  Fund,  as  to  their  respec- 
tive liabilities,  within  three  years  after  the  date  of  discovery  of  the 
economic  loss  for  which  a  claim  may  be  asserted  under  section 
303(a)  of  this  title,  or  within  six  years  of  the  date  of  the  incident 
which  resulted  in  such  loss,  whichever  is  earlier. 

[subrogation 

[Sec.  308.  (a)  Any  person  or  governmental  entity,  including  the 
Fund,  who  pays  compensation  to  any  claimant  for  an  economic 
loss,  compensable  under  section  303  of  this  title,  shall  be  subrogat- 
ed to  all  rights,  claims,  and  causes  of  action  which  such  claimant 
has  under  this  title. 

[(b)  Upon  request  of  the  Secretary,  the  Attorney  General  may 
commence  an  action,  on  behalf  of  the  Fund,  for  the  compensation 
paid  by  the  Fund  to  any  claimant  pursuant  to  this  title.  Such  an 
action  may  be  commenced  against  any  owner,  operator,  or  guaran- 
tor, or  against  any  other  person  or  governmental  entity,  who  is 
liable,  pursuant  to  any  law,  to  the  compensated  claimant  or  to  the 
Fund,  for  economic  losses  for  which  the  compensation  was  paid. 

[(c)  In  any  claim  or  action  by  the  Fund  against  any  owner,  oper- 
ator, or  guarantor,  pursuant  to  the  provisions  of  subsection  (a)  or 
(b),  the  Fund  shall  recover — 

[(1)  for  a  claim  presented  to  the  Fund  (where  there  has  been 
a  denial  of  source  designation)  pursuant  to  section  307(bXD  of 
this  title,  or  (where  there  has  been  a  denial  of  liability)  pursu- 
ant to  section  307(c)(1)  of  this  title — 

[(A)  subject  only  to  the  limitation  of  ability  to  which  the 
defendant  is  entitled  under  section  304(b)  of  this  title,  the 
amount  the  Fund  has  paid  to  the  claimant,  without  reduc- 
tion; 

[(B)  interest  on  such  amount,  at  the  rate  calculated  in 
accordance  with  section  304(g)(2)  of  this  title,  from  the  date 
upon  which  the  claim  is  presented  by  the  claimant  to  the 
defendant  to  the  date  upon  which  the  Fund  is  paid  by  the 
defendant,  inclusive,  less  the  period,  if  any,  from  the  date 
upon  which  the  Fund  offers  to  the  claimant  the  amount  fi- 
nally paid  by  the  Fund  to  the  claimant  in  satisfaction  of 
the  claim  against  the  Fund  to  the  date  upon  which  the 
claimant  accepts  that  offer,  inclusive;  and 

[(C)  all  costs  incurred  by  the  Fund  by  reason  of  the 
claim,  both  of  the  claimant  against  the  Fund  and  the  Fund 
against  the  defendant,  including,  but  not  limited  to,  proc- 
essing costs,  investigating  costs,  court  costs,  and  attorneys' 
fees;  and 
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[(2)  for  a  claim  presented  to  the  Fund  pursuant  to  section 
307(c)(2)  of  this  title— 

[(A)  in  which  the  amount  the  Fund  has  paid  to  the 
claimant  exceeds  the  largest  amount,  if  any,  the  defendant 
offered  to  the  claimant  in  satisfaction  of  the  claim  of  the 
claimant  against  the  defendant — 

[(i)  subject  to  dispute  by  the  defendant  as  to  any  excess 
over  the  amount  offered  to  the  claimant  by  the  defendant, 
the  amount  the  Fund  has  paid  to  the  claimant; 

[(ii)  interest,  at  the  rate  calculated  in  accordance  with 
section  304(g)(2)  of  this  title,  for  the  period  specified  in 
paragraph  (1)(B)  of  this  subsection;  and 

[(iii)  all  costs  incured  by  the  Fund  by  reason  of  the 
claim  of  the  Fund  against  the  defendant,  including,  but 
not  limited  to,  processing  costs,  investigating  costs,  court 
costs,  and  attorneys'  fees;  or 
[(B)  in  which  the  amount  the  Fund  has  paid  to  the  claimant 
is  less  than  or  equal  to  the  largest  amount  the  defendant  of- 
fered to  the  claimant  in  satisfaction  of  the  claim  of  the  claim- 
ant against  the  defendant — 

[(i)  the  amount  which  the  Fund  has  paid  to  the  claim- 
ant, without  reduction; 

[(ii)  interest,  at  the  rate  calculated  in  accordance  with 
section  304(g)(2)  of  this  title,  from  the  date  upon  which  the 
claim  is  presented  by  the  claimant  to  the  defendant  to  the 
date  upon  which  the  defendant  offered  to  the  claimant  the 
largest  amount  referred  to  in  this  subparagraph,  except 
that  if  the  defendant  tenders  the  offer  of  the  largest 
amount  referred  to  in  this  subparagraph  within  sixty  days 
after  the  date  upon  which  the  claim  of  the  claimant  is 
either  presented  to  the  defendant  or  advertising  is  com- 
menced pursuant  to  section  306  of  this  title,  the  defendant 
shall  not  be  liable  for  interest  for  that  period;  and 

[(iii)  interest  from  the  date  upon  which  the  claim  of  the 
Fund  against  the  defendant  is  presented  to  the  defendant 
to  the  date  upon  which  the  Fund  is  paid,  inclusive,  less  the 
period,  if  any,  from  the  date  upon  which  the  defendant 
offers  to  the  Fund  the  amount  finally  paid  to  the  Fund  in 
satisfaction  of  the  claim  of  the  Fund  to  the  date  upon 
which  the  Fund  accepts  that  offer,  inclusive. 
[(d)  The  Fund  shall  pay  over  to  the  claimant  that  portion  of  any 
interest  the  Fund  recovers,  pursuant  to  subsection  (c)(1)  and  (2)(A), 
for  the  period  from  the  date  upon  which  the  claim  of  the  claimant 
is  presented  to  the  defendant  to  the  date  upon  which  the  claimant 
is  paid  by  the  Fund,  inclusive,  less  the  period  from  the  date  upon 
which  the  Fund  offers  to  the  claimant  the  amount  finally  paid  to 
the  claimant  in  satisfaction  of  the  claim  to  the  date  upon  which  the 
claimant  accepts  such  offer,  inclusive. 

[(e)  The  Fund  is  entitled  to  recover  for  all  interest  and  costs 
specified  in  subsection  (c)  of  this  section  without  regard  to  any  limi- 
tation of  liability  to  which  the  defendant  may  otherwise  be  entitled 
under  this  title. 
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[jurisdiction  and  venue 

[Sec.  309.  (a)  The  United  States  district  courts  shall  have  origi- 
nal and  exclusive  jurisdiction  of  all  controversies  arising  under  this 
title,  without  regard  to  the  citizenship  of  the  parties  of  the  amount 
in  controversy. 

[(b)  Venue  shall  lie  in  any  district  wherein  the  injury  com- 
plained of  occurred,  or  wherein  the  defendant  resides,  may  be 
found,  or  has  his  principal  office.  For  the  purposes  of  this  section, 
the  Fund  shall  reside  in  the  District  of  Columbia. 

[relationship  to  other  law 

[Sec.  310.  (a)  Any  person  who  receives  compensation  for  dam- 
ages or  removal  costs  pursuant  to  this  title  shall  be  precluded  from 
recovering  compensation  for  the  same  damages  or  removal  costs 
pursuant  to  any  other  State  of  Federal  law.  Any  person  who  re- 
ceives compensation  for  damages  or  removal  costs  pursuant  to  any 
other  State  or  Federal  law  shall  be  precluded  from  receiving  com- 
pensation for  the  same  damages  or  removal  costs  under  this  title. 

[(b)  No  owner  or  operator  of  an  offshore  facility  or  vessel  who 
establishes  and  maintains  evidence  of  financial  responsibility  in  ac- 
cordance with  this  section  shall  be  required  under  any  State  law, 
rule,  or  regulation  to  establish  any  other  evidence  of  financial  re- 
sponsibility in  connection  with  liability  for  the  discharge  of  oil 
from  such  offshore  facility  or  vessel.  Evidence  of  compliance  with 
the  financial  responsibility  requirement  of  this  section  shall  be  ac- 
cepted by  a  State  in  lieu  of  any  other  requirement  of  financial  re- 
sponsibility imposed  by  such  State  in  connection  with  liability  for 
the  discharge  of  oil  from  such  offshore  facility  or  vessel. 

[(c)  Except  as  otherwise  provided  in  this  title,  this  title  shall  not 
be  interpreted  to  preempt  the  field  of  liability  or  to  preclude  any 
State  from  imposing  additional  requirements  or  liability  for  any 
discharge  of  oil  resulting  in  damages  or  removal  costs  within  the 
jurisdiction  of  such  State. 

[prohibition 

[Sec.  311.  The  discharge  of  oil  from  any  offshore  facility  or 
vessel,  in  quantities  which  the  President  under  section  311(b)  of  the 
Federal  Water  Pollution  Control  Act  (33  U.S.C.  1321  (b))  determines 
to  be  harmful,  is  prohibited. 

[penalties 

[Sec.  312.  (a)(1)  Any  person  who  fails  to  comply  with  the  require- 
ments of  section  305  of  this  title,  the  regulations  promulgated 
thereunder,  or  any  denial  or  detention  order,  shall  be  subject  to  a 
civil  penalty  of  not  to  exceed  $10,000. 

[(2)  The  civil  penalty  described  in  paragraph  (1)  of  this  subsec- 
tion may  be  assessed  and  compromised  by  the  President  or  his  des- 
ignee, in  connection  with  section  305(a)(1)  of  this  title,  and  by  the 
Secretary,  in  connection  with  section  305(a)(3)  and  section  305(b)  of 
this  title.  No  penalty  shall  be  assessed  until  notice  and  an  opportu- 
nity for  hearing  on  the  alleged  violation  have  been  given.  In  deter- 
mining the  amount  of  the  penalty  or  the  amount  agreed  upon  in 
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compromise,  the  demonstrated  good  faith  of  the  party  shall  be 
taken  into  consideration. 

[(3)  At  the  request  of  the  official  assessing  a  penalty  under  this 
subsection,  the  Attorney  General  may  bring  an  action  in  the  name 
of  the  Fund  to  collect  the  penalty  assessed. 

[(b)  Any  person  in  charge  who  is  subject  to  the  jurisdiction  of 
the  United  States  and  who  fails  to  give  the  notification  required  by 
section  306(a)  of  this  title  shall,  upon  conviction,  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  one  year,  or  both. 

[authorization  of  appropriations 

[Sec.  313.  (a)  There  is  authorized  to  be  appropriated  for  the  ad- 
ministation  of  this  title  $10,000,000  for  the  fiscal  year  ending  Sep- 
tember 30,  1979,  $5,000,000  for  the  fiscal  year  ending  September  30, 
1980,  and  $5,000,000  for  the  fiscal  year  ending  September  30,  1981. 

[(b)  There  are  also  authorized  to  be  appropriated  to  the  Fund, 
from  time  to  time,  such  amounts  as  may  be  necessary  to  carry  out 
the  purposes  of  the  applicable  provisions  of  this  title,  including  the 
entering  into  contracts,  any  disbursements  of  funds,  and  the  issu- 
ance of  notes  or  other  obligations  pursuant  to  section  302(f)  of  this 
title. 

[(c)  Notwithstanding  any  other  provision  of  this  title,  the  au- 
thority to  make  contracts,  to  make  disbursements,  to  issue  notes  or 
other  obligations  pursuant  to  section  302(f)  of  this  title,  to  charge 
and  collect  fees  pursuant  to  section  302(d)  of  this  title,  or  to  exer- 
cise any  other  spending  authority  shall  be  effective  only  to  the 
extent  provided,  without  fiscal  year  limitation,  in  appropriation 
Acts  enacted  after  the  date  of  enactment  of  this  title. 

[annual  report 

[Sec.  314.  Within  six  months  after  the  end  of  each  fiscal  year, 
the  Secretary  shall  submit  to  the  Congress  (Da  report  on  the  ad- 
ministration of  the  Fund  during  such  fiscal  year,  and  (2)  his  recom- 
mendations for  such  legislative  changes  as  he  finds  necessary  or 
appropriate  to  improve  the  management  of  the  Fund  and  the  ad- 
ministration of  the  liability  provisions  of  this  title. 

[effective  dates 

[Sec.  315.  (a)  This  section,  subsection  (e)  of  section  304,  subsec- 
tion (d)  of  section  305,  and  all  provisions  of  this  title  authorizing 
the  delegation  of  authority  or  the  promulgation  of  regulations  shall 
be  effective  on  the  date  of  enactment  of  this  title. 

[(b)  All  other  provisions  of  this  title,  and  rules  and  regulations 
promulgated  pursuant  to  such  provisions,  shall  be  effective  on  the 
one  hundred  and  eightieth  day  after  the  date  of  enactment  of  this 
title.J 
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ADDITIONAL  VIEWS 

The  full  Committee  adopted  a  three-part  fee  system  under  Title 
III,  Hazardous  Substances  Liability:  60  percent  of  the  funds  coming 
from  a  fee  on  organic  and  inorganic  chemical  feedstocks;  20  percent 
from  those  substances  most  frequently  spilled;  and  20  percent  from 
the  three  most  hazardous  categories  of  the  Sec.  311,  Federal  Water 
Pollution  Control  Act,  hazardous  substances  list. 

Any  Superfund  fee  system  must  meet  four  criteria:  it  must  be  as 
equitable  as  possible;  it  must  be  capable  of  rapid  implementation;  it 
must  avoid  adverse  economic  and  environmental  impacts;  and  it 
must  impose  the  lightest  possible  paperwork  burden  on  industry. 
The  Committee  bill  falls  short  of  these  criteria.  ' 

For  the  following  reasons,  we  believe  the  feedstock  fee  system 
meets  all  four  criteria,  and  hope  it  will  be  included  in  the  bill 
which  ultimately  becomes  law. 

Equity. — While  no  fee  will  be  totally  equitable,  the  feestock  fee 
comes  very  close  to  that  goal. 

First,  the  feedstock  fee  would  reach  most  hazardous  substances. 
Almost  all  hazardous  substances  are  products  of  the  chemical  and 
allied  industries,  and  the  heavy  metals  industries.  Almost  all  or- 
ganic chemicals  are  derived  from  petrochemical  feedstocks.  Certain 
heavy  metals,  halogens,  acids  and  bases  are  significant  elements 
and  compounds  for  many  toxic  inorganics.  All  of  these  would  be 
covered  by  the  feedstock  fee  system. 

Secondly,  the  feedstock  fee  would  be  imposed  on  a  relatively  few 
substances,  at  the  very  beginning  of  the  chain  of  production  and 
commerce.  It  would  be  spread  throughout  the  chemical  industry 
and  become  a  rapidly  diminishing  percentage  of  production  costs. 

Further,  this  fee  would  be  imposed  only  once,  avoiding  additive 
or  cumulative  effects  through  the  chain  of  production. 

Finally,  most  feedstock  producers  are  very  large  companies  that 
can  afford  both  the  fee  and  the  paperwork  required.  By  the  time 
the  fee  reaches  the  smaller  producers  it  will  be  a  very  small  per- 
centage of  the  costs,  imposing  little  or  no  paperwork  burden  on 
small  companies.  Fees  imposed  at  other  points  of  the  chain  of  pro- 
duction, or  on  other  substances,  would  place  a  proportionately 
heavier  burden  on  small  companies. 

Rapid  implementation. — One  of  the  prime  goals  of  any  fee 
system  is  to  build  rapidly  and  maintain  the  fund  at  a  point  where 
it  can  respond  to  large  number  of  incidents.  Any  delay  in  fee  collec- 
tion will  result  in  government's  inability  to  respond,  and  greater 
and  longer  exposure  of  people  and  the  environment  to  hazardous 
substance  releases.  Therefore,  it  is  critically  important  that  the  fee 
system,  whatever  it  is,  be  implemented  as  rapidly  as  possible,  im- 
mediately established  and  remain  in  place  for  the  life  of  the  fee 
system. 
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Adverse  economic  and  environmental  effects. — The  feedstock  fee 
is  levied  once  at  the  beginning  of  the  chain  of  production  and  com- 
merce; its  economic  impact  at  that  point  is  minimal,  and  would 
become  a  rapidly  decreasing  proportion  of  the  total  production  cost 
throughout  the  chain.  There  is  no  incentive  to  substitute,  because 
the  feedstock  fee  is  imposed  on  all  substitutes.  Thus,  no  sector  of 
the  industry  would  be  placed  at  a  competitive  disadvantage. 

Further,  because  there  is  no  incentive  for  substitutes,  there  is  no 
danger  that  substances  more  hazardous,  but  not  covered  by  the  fee, 
will  receive  a  competitive  advantage,  with  subsequent  increased 
use  of  these  substances. 

Industry  burden. — A  fee  system  should  be  administratively 
simple  for  industry  as  well  as  for  government.  Under  the  feedstock 
approach,  there  are  fewer  than  1,000  collection  points,  and  a  maxi- 
mum of  1,000  forms  to  be  filled  out.  Any  other  fee  system,  levied  at 
any  other  point  in  the  production  chain,  or  on  any  other  basis,  will 
have  far  more  substances  and/or  collection  points,  meaning  a 
greater  paperwork  burden  for  more  industries,  including  very 
small  ones. 

In  sum. — We  believe  that  the  feedstock  approach  provides  the 
fairest  and  simplest  means  of  raising  adequate  funds  for  Super- 
fund,  in  a  relatively  brief  period  of  time,  and  hope  that  this  system 
will  ultimately  be  adopted  in  the  final  Act. 

Jim  L.  Oberstar. 
Bob  Edgar. 
David  E.  Bonior. 


COMMITTEE  ON  SMALL  BUSINESS 


(Title  VI) 

The  Committee  on  the  Budget  concurs  that  the  Committee  on 
Small  Business  has  satisfied  its  reconciliation  directive  as  a  result  of 
the  enactment  into  law  of  Public  Law  96-302,  the  Small  Business 
Development  Act  of  1980  (see  letter  following) . 

Committee  on  Small  Business, 
Rayburn  House  Office  Building, 

Washington,  D.C,  June  26,  1980. 

Hon.  Robert  N.  Giaimo, 

Chairman,  Committee  on  the  Budget,  U.S.  House  of  Representatives, 
Washington,  D.C. 
Dear  Mr.  Chairman:  Section  3(a)(6)  of  H.  Con.  Res.  307,  the 
First  Concurrent  Resolution  on  the  Budget  for  Fiscal  Year  1981, 
requires  the  House  Committee  on  Small  Business  to  recommend  pro- 
gram reductions  in  laws  within  its  jurisdiction  to  reduce  spending  for 
fiscal  year  1981  by  $800,000,000  in  budget  authority  and  $600,000,000 
in  outlays.  Section  3(b)(1)  requires  the  Committee  to  submit  its 
recommendations  to  the  House  Budget  Committee  not  later  than 
July  2,  1980. 

The  conference  report  on  S.  2698,  which  was  adopted  by  the  Senate 
on  June  17th  and  by  the  House  on  June  19th,  contains  amendments  to 
the  Small  Business  Act  which  according  to  discussions  with  staff  of 
the  House  Budget  Committee  are  estimated  to  result  in  program  re- 
ductions of  the  required  amounts. 

Accordingly,  the  Committee  believes  that  enactment  of  S.  2698  will 
result  in  program  reductions  in  the  stated  amounts. 
Sincerely, 

Neal  Smith,  Chairman. 

Cost  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C,  July  21, 1980. 

Hon.  Neal  Smith, 

Chairman,  Committee  on  Small  Business,  U.S.  House  of  Represent- 
atives, Rayburn  House  Office  Building,  Washington,  D.C. 
Dear  Mr.  Chairman  :  At  the  request  of  Committee  staff  and  pur- 
suant to  Section  202  of  the  Congressional  Budget  Act  of  1974,  the 
Congressional  Budget  has  estimated  the  savings  in  budget  authority 
and  outlays  that  would  accrue  to  the  SBA  Disaster  Loan  Program 
as  a  result  of  the  enactment  of  Public  Law  96-302,  the  Small  Busi- 
ness Development  Act  of  1980.  Public  Law  96-302  makes  significant 
changes  to  the  laws  governing  disaster  lending  by  the  Federal 
Government. 
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Based  on  a  review  of  this  law,  the  Congressional  Budget  Office 
estimates  that  enactment  of  Public  Law  96-302  will  reduce  the  need 
for  budget  authority  by  $800  million  for  the  SBA  Disaster  Loan 
Program  in  fiscal  year  1981.  This  change  will  result  in  approximately 
$600  million  in  outlay  savings  in  fiscal  year  1981.  These  estimates  are 
relative  to  the  CBO  estimate  of  budget  authority  and  outlays  needed 
to  fund  the  program  in  an  average  disaster  year  under  provisions  in 
effect  prior  to  the  enactment  of  Public  Law  96-302,  and  all  savings 
would  occur  in  Function  450  Community  and  Regional  Development. 
Sincerely, 

Robert  D.  Reischauer 
(For  Alice  M.  Rivlin,  Director) . 


COMMITTEE  ON  VETERANS'  AFFAIRS 


(Title  VII) 

Standards  for  Presumption  of  Inability  To  Defray  Medical  Expenses 

Section  701  would  authorize  the  Administrator  to  look  beyond  the 
statement  under  oath  that  certain  veterans  must  sign  prior  to  admis- 
sion to  VA  medical  facilities  for  treatment.  This  proposal  would 
ensure  that  non-service-connected  veterans  under  65  years  of  age  who 
are  not  eligible  for  Medicaid  or  VA  pension  benefits  and  who  possess 
the  financial  means,  including  medical  insurance,  as  determined  by  the 
Administrator,  use  facilities  other  than  VA  for  their  medical  treat- 
ment when  they  can  afford  to  do  so. 

Under  existing  law,  a  veteran  of  any  war  or  of  service  after  Janu- 
ary 31, 1955,  who  is  under  age  65,  is  eligible  for  necessary  hospital  care 
for  a  non-service-connected  disability  if  he  or  she  is  unable  to  defray 
the  expenses  of  private  hospital  care.  Section  622  of  title  38,  United 
States  Code,  provides  that  the  statement  under  oath  of  an  applicant 
that  he  or  she  is  unable  to  defray  expenses  for  medical  care  outside  the 
VA  must  be  accepted  by  the  Administrator  as  sufficient  evidence.  The 
VA  cannot  deny  hospital  admission  to  a  veteran  who  files  the  required 
statement  of  inability  to  pay,  even  though  it  may  be  later  ascertained 
that  the  veteran  is  able  to  pay  for  his  or  her  care  elsewhere. 

Veterans  in  receipt  of  pension  under  any  law  administered  by  the 
Veterans  Administration  are  not  required  to  sign  the  statement  and 
are  automatically  admitted  for  treatment. 

Section  701  would  automatically  exclude  service-connected  veterans 
and  veterans  eligible  for  Medicaid  benefits  from  having  to  sign  the 
statement  under  oath,  in  addition  to  those  in  receipt  of  pension  benefits. 
On  the  other  hand,  the  proposed  change  would  modify  that  provision 
of  law  that  prohibits  the  Administrator  from  looking  beyond  the 
veteran's  signature  of  inability  to  pay.  It  would  not  in  any  way  affect 
the  current  VA  procedure  requiring  the  signing  of  a  statement  under 
oath  by  the  veteran  before  being  admitted  for  treatment.  It  would  not 
automatically  exclude  any  veteran  otherwise  eligible  for  treatment 
from  receiving  care  in  a  VA  medical  facility.  It  is  designed  to  allow 
the  Administrator  to  determine  whether  certain  veterans  are  able, 
based  on  outside  income,  or  adequate  private  insurance  coverage,  or 
both,  to  receive  treatment  for  non-service-connected  disabilities  outside 
the  Veterans  Administration. 

The  President's  budget  request  for  fiscal  year  1981  assumes  the  en- 
actment of  proposed  legislation  intended  to  enable  the  VA  to  recover 
from  health  insurance  companies  the  costs  of  providing  non-service- 
connected  hospital,  nursing  home,  or  outpatient  care  to  veterans  under 
age  65  who  have  private  health  insurance  coverage,  to  the  extent  that 
such  coverage  would  provide  for  payment  for  the  same  kind  of  care 
when  furnished  to  them  by  non-VA  sources. 
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The  VA  is  precluded  from  such  recoveries  because  almost  all  health 
insurance  policies  exclude  federally-provided  care  from  coverage.  The 
proposed  legislation  would  prohibit  such  exclusionary  clauses  prospec- 
tively— in  new  and  renewed  policies. 

The  Veterans  Administration  estimates  "cost-savings"  of  $321  mil- 
lion in  fiscal  year  1981  if  the  proposed  legislation  were  enacted  and 
fully  implemented  prior  to  October  1,  1980.  The  Veterans  Adminis- 
tration concedes  that  it  would  require  an  expensive  billing  system 
acceptable  to  health  insurors.  The  Agency  has  never  informed  either 
the  House  or  Senate  Committees  on  Veterans'  Affairs  that  it  has,  to 
any  degree,  established  such  a  billing  system. 

The  Veterans'  Affairs  Committee  is  not  convinced  that  the  "cost- 
savings"  estimated  by  the  Administration  would  be  realized.  This 
legislative  proposal  has  been  before  the  Congress  since  1970  and  the 
estimated  savings  have  been  grossly  overestimated  year  after  year. 
According  to  the  Congressional  Budget  Office  (March  4.  1980).  an 
estimate  of  $213  million  could  be  possibly  realized  provided  it  were 
fully  implemented. 

Although  the  Administration  estimated  that  the  savings  in  fiscal 
year  1981  would  be  $321  million,  its  estimate  in  fiscal  year  1980  for  a 
similar  proposal  was  $218  million.  In  fiscal  year  1979  it  was  $120 
million;  fiscal  year  1978,  $126  million;  fiscal  year  1977,  $130  million 
and  fiscal  year  1976,  $122  million. 

When  the  Agency  submitted  its  legislative  proposal  to  the  Congress, 
its  primary  argument  in  favor  of  the  proposal  was  that  health  insurors 
currently  receive  a  "windfall"  subsidy,  because  premiums  are  collected 
from  insured  veterans  who  utilize  the  VA  health  care  system  and  there- 
fore receive  no  benefit  from  their  private  health  insurance  coverage. 
There  is  no  evidence  to  support  this  argument.  In  fact,  during  hearings 
before  the  Senate  Committee  on  Veterans'  Affairs  on  S.  759,  the  VA 
conceded  not  only  that  there  is  no  such  windfall  but  also  that  premiums 
would  rise  for  all  policyholders,  including  veterans,  should  the  legisla- 
tion be  enacted. 

Even  more  important  are  the  serious  constitutional  issues  that  would 
obviously  be  raised  should  the  third-party  reimbursement  proposal  be 
enacted. 

In  testimony  before  the  Senate  Committee  on  Veterans'  Affairs  on 
S.  759,  the  spokesman  for  the  Blue  Cross  Association  and  the  Blue 
Shield  Association  said  in  reference  to  the  constitutional  issue : 

Now  let  me  turn  to  our  contention  that  S.  759  raises  serious 
constitutional  issues.  We  have  little  doubt  that  Congress  may 
choose  to  regulate  the  interstate  aspects  of  insurance  under  the 
Commerce  Clause  and  the  benefits  provided  veterans  under  its 
war  powers.  However,  the  powers  to  regulate  interstate  com- 
merce and  to  provide  benefits  for  veterans  do  not  necessarily 
include  the  power  to  regulate  private  contracts  in  the  fashion 
proposed  by  S.  759.  By  rationalizing  that  the  Congressional 
power  to  provide  veterans'  benefits  gives  rise  to  an  implied 
power  to  regulate  the  private  insurance  business  insofar  as 
private  insurers  contract  with  veterans  as  private  citizens,  we 
are  led  inexorably  to  conclude  that  Congress  might  regulate 
any  intrastate  activity  where  the  participants  contracted  or 
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dealt  with  veterans  in  the  area  of  pensions,  health  benefits, 
etc. 

We  believe  that  the  principal  constitutional  issue,  however, 
is  not  whether  Congress  has  the  power  to  act  in  this  area,  but 
whether  the  action  proposed  in  S.  759  is  in  accord  with  stand- 
ards of  due  process,  equal  protection,  and  freedom  to  contract. 
The  essence  of  insurance  is  reimbursement  or  payment  for  a 
liability  incurred  by  an  insured  person.  Under  the  proposed 
legislation,  the  insured  person  would  have  no  direct  loss  or 
liability  because  he  or  she  would  not  be  required  to  pay  for 
care  in  a  Veterans  Administration  facility  unless  he  or  she 
had  insurance  and  then  only  to  the  extent  provided  for  by  the 
policy.  The  proposed  bill  would  impose  a  liability  upon  the 
insurer,  not  upon  the  insured.  In  this  manner,  S.  759  would 
take  from  the  carrier,  not  the  insured,  and  would  thus  inter- 
fere with  the  carrier's  freedom  and  right  to  contract. 

In  Lynch  v.  UjS.,  292  U.S.  571  (1934),  which  involved  a 
challenge  to  the  retroactive  effect  of  a  federal  statute  upon 
vested  rights  contained  in  an  insurance  policy,  the  Supreme 
Court  held  that  Congress  had  no  power  to  reduce  Federal  ex- 
penditures by  abrogating  contract  obligations.  It  seems  that 
S.  759  seeks  to  do  what  the  decision  in  Lynch  prohibits,  that 
is,  to  reduce  federal  expenditures  for  veterans'  health  care, 
thereby  transferring  obligations  of  the  United  States  to  pro- 
vide health  care  for  non-service-connected  disabilities  for  vet- 
erans unable  to  pay  for  care. 

The  bill,  as  drafted,  would  seem  to  create  an  insurance 
benefit  for  a  particular  class  of  veterans  (those  with  health 
insurance  coverage)  who  receive  care  in  a  facility  not  open  to 
the  general  public  or  members  of  the  community.  We  submit 
that  this  policy  would  result  in  the  taking  of  property  from 
all  insureds — individual  and  group,  union  and  management, 
collectively  bargained  or  management-sponsored — without 
due  process. 

We  are  aware  that  the  Department  of  Justice  has,  in  its 
response  to  a  request  from  the  committee  Chair  for  an 
analysis  of  certain  provisions  of  this  proposal,  asserted  that 
the  retrospective  aspect  of  the  proposal  is  not  subject  to  con- 
stitutional infirmities.  For  the  above  reasons,  we  believe  the 
response  is  based  on  a  narrow  reading  of  the  cases  and  a  less- 
than-complete  understanding  of  all  the  issues.  These  issues 
involve  fundamental  concerns  of  equity  that  we  have  raised 
in  previous  testimony  and  that  I  want  to  review  here  today. 

It  is  reasonable  to  assume  that  the  VA's  legislative  proposal 
would  realize  little,  if  any,  savings  in  fiscal  year  1981.  It  seems 
certain  that  the  insurance  carriers  would  challenge  the  consti- 
tutionality of  the  legislation  should  it  be  enacted.  As  the 
Senate  Committee  on  Veterans'  Affairs  stated  in  its  report 
to  the  Senate  Budget  Committee  on  March  19,  1980 : 

"There  is  also  good  reason  to  believe  that  the  enactment 
of  S.  759  would  produce  disputes  and  long,  drawn-out  delays 
on  individual  claims,  all  culminating  in  extensive  litigation, 
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as  health  care  insurors  challenge  the  constitutionality  of  the 
legislation  and  resist  VA  billing  methodologies ;  would  create 
considerable  havoc  and  uncertainty  with  regard  to  medical 
care  appropriations;  would  not  result  in  Federal  budgetary 
cost-savings  of  any  magnitude  in  fiscal  year  1981  ■  and, 
finally,  would  actually  result  in  an  increase  in  health  insur- 
ance premiums  and  thus  an  increase  in  the  profits  of  com- 
mercial health  insurance  carriers." 

The  Veterans'  Affairs  Committee  has  continued  to  agree  with  the 
views  expressed  by  the  Senate  Committee  and  has  opposed  the  enact- 
ment of  this  legislative  proposal  since  1970  for  all  of  these  reasons. 

The  proposed  amendment  to  section  622  is  a  more  equitable  pro- 
cedure and  would  cost  only  $1.2  million  to  fully  implement,  compared 
with  the  proposal  submitted  by  the  Veterans  Administration  which 
could  reach  $70  million.  The  Administrator  of  Veterans  Affairs  is 
expected  to  submit  a  request  for  the  appropriate  staff  to  conduct  the 
application  and  review  process  for  this  program  and  for  the  Director 
of  the  Office  of  Management  and  Budget  to  approve  such  a  request. 
According  to  the  Congressional  Budget  Office,  it  would  reduce  Federal 
outlays  by  $109.1  million  in  fiscal  year  1981,  far  more  than  the  amount 
actually  realized  through  third-party  reimbursement  for  the  one  year. 
The  Committee  expects  the  Director  of  the  Office  of  Management  and 
Budget  to  withhold  making  any  fiscal  adjustments  to  the  VA  budget 
until  an  experience  rated  adjustment  can  be  determined  for  the  cost 
savings  of  this  measure. 

The  Committee  on  the  Budget  is  aware  that  the  proposed  change  in 
current  law  is  the  Committee's  alternative  to  third-party  reimburse- 
ment. If  a  non-service-connected  veteran  under  age  65  submits  an 
application  for  treatment  in  a  VA  medical  facility,  and  is  not  eligible 
for  Medicaid  or  in  receipt  of  pension  benefits,  he  will  be  required  to 
sign  a  statement  or  oath  of  his  or  her  inability  to  defray  the  expense  of 
hospital  care  outside  the  Veterans  Administration. 

The  Administrator  will  then  determine,  on  a  case  by  case  review, 
in  conjunction  with  a  medical  determination,  whether  the  veteran  is, 
in  fact,  unable  to  bear  the  expense  of  treatment  elsewhere,  especially 
noting  and  giving  consideration  to  whether  the  veteran  has  health 
insurance  and  the  scope  and  amount  of  benefits  available.  For  exam- 
ple, if  a  veteran  has  high-option  Blue  Cross-Blue  Shield  insurance 
coverage  and  desires  treatment  for  a  minor  disability  or  illness,  the 
Administrator  would  probably  determine  that  the  veteran  is  able  to 
pay  the  expense  for  care  in  a  non-VA  facility.  On  the  other  hand, 
if  a  veteran  has  the  same  coverage  and  the  illness  is  terminal  cancer 
or  the  illness  would  require  expensive  treatment  and  in  all  probability 
exhaust  all  of  his  financial  resources,  the  veteran  would  be  determined 
eligible  for  treatment  in  a  VA  facility. 

The  Veterans'  Affairs  Committee  recommends  that  in  all  cases  the 
Administrator  consider  the  current  law  relating  to  care  and  treatment 
of  non-service-connected  disabled  veterans.  The  determination  of  pro- 
viding care  to  this  category  of  veteran  is  necessarily  a  subjective  one, 
entailing  considerations  of  not  only  the  ability  to  privately  pay  for  the 
expenses  of  an  illness  or  injury,  but  also  a  judgment  of  whether  or  not 
the  disability  can  be  expected  to  require  such  a  period  of  lengthy  hos- 
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pitalization  as  can  reasonably  be  expected  to  exhaust  the  veterans'  pri- 
vate resources. 

In  these  cases,  the  Veterans'  Affairs  Committee  is  strongly  of  the 
opinion  that  the  Administrator  of  Veterans'  Affairs  shall  establish  pol- 
icies which  will  ensure  that  the  probabilities  of  catastrophic,  expensive 
or  extensive  medical  treatment  are  totally  considered  in  making  "abil- 
ity to  pay"  determinations  for  these  veterans. 

The  Congressional  Budget  Office  estimates  that  enactment  of  this 
provision  will  result  in  savings  of  $109.1  million  for  Fiscal  Year  1981. 

Limitation  on  Payment  of  Burial  Allowances 

Section  702  would  limit  payment  of  non-service-connected  death 
burial  and  plot  allowance  payments.  Under  current  provisions,  any 
wartime  veteran  who  was  discharged  under  conditions  other  than 
dishonorable  or  a  peacetime  veteran  entitled  to  service-connected  com- 
pensation at  time  of  death  or  discharge  is  entitled  to  burial  expenses 
in  an  amount  not  to  exceed  $300 ;  and  if  he  is  not  buried  in  a  National 
cemetery  or  other  cemetery  under  the  jurisdiction  of  the  United 
States  Government,  he  may  be  entitled  to  a  plot  allowance  in  an 
amount  not  exceeding  $150.  This  provision  would  limit  for  one  year 
these  benefits  to  families  with  adjusted  income  not  exceeding  $20,000 
for  the  12  month  period  preceding  death. 

In  determining  the  income  for  benefit  purposes,  the  Adminis- 
trator shall  make  his  determination  based  on  the  veteran's  taxable 
income  in  the  case  of  a  single  veteran,  or  the  joint  taxable  income  in 
the  case  of  a  married  veteran  who  filed  a  joint  tax  return,  or  the  com- 
bined taxable  income  of  the  veteran  and  spouse  in  the  case  of  a  married 
veteran  who  filed  a  separate  tax  return  for  the  taxable  year  preceding 
the  taxable  year  in  which  death  occurred.  Taxable  income  will  be  the 
income  as  defined  in  section  63  of  the  Internal  Revenue  Code  of  1954, 
as  amended. 

The  Congressional  Budget  Office  estimates  that  enactment  of  this 
provision  will  result  in  savings  of  $83.5  million  for  Fiscal  Year  1981. 

Repeal  or  Authority  for  Pursuit  of  Flight  and  Correspondence 

Training 

Section  703  of  the  bill  contains  numerous  amendments  to  Chapters 
32,  34,  35  and  36  of  title  38  proposing  to  terminate  the  authority  for 
pursuit  of  flight  training  by  veterans  and  pursuit  of  correspondence 
training  by  veterans,  spouses,  and  surviving  spouses.  The  changes 
would  repeal  the  basic  authority  (sections  1677  and  1786)  for  pur- 
suing these  forms  of  training  and  Avould  also  eliminate  the  numerous 
references  made  in  other  sections  of  title  38. 

Chapter  34,  title  38,  currently  provides  payment  of  90  percent 
of  the  tuition  charge  to  eligible  veterans  for  flight  training.  Corre- 
spondence program  are  administered  under  the  provisions  of  Chapter 
36  of  title  38,  which  also  require  the  Veterans'  Administration  to  pay 
90  percent  of  the  established  charges.  Chapter  32  requires  100  percent 
reimbursement  for  individuals  training  under  that  program. 

The  provisions  in  the  reported  bill  to  terminate  flight  and  corre- 
spondence training  are  a  budgetary  decision,  based  on  the  recom- 


296 


mendations  of  the  Administration  and  the  Budget  Committee  as 
contemplated  in  the  First  Concurrent  Budget  Resolution,  H.  Con. 
Res.  307,  96th  Congress,  However,  the  decision  to  terminate  these  two 
long  standing  programs,  which  have  been  available  to  veterans  in  all 
three  GI  bills  (World  War  II,  Korea  and  Vietnam)  should  not  be 
construed  to  mean  that  the  Veterans'  Affairs  Committee  agrees  with 
the  views  of  the  Veterans'  Administration  or  the  Budget  Committee 
regarding  these  programs.  The  termination  of  these  two  education 
and  training  programs  is  provided  for  in  this  bill  only  because  of  the 
mandate  of  the  House.  The  Veterans'  Affairs  Committee  has  made 
no  decision  nor  rendered  any  opinion  regarding  the  effectiveness  and 
worthiness  of  these  programs.  Because  legislative  savings  must  be  rec- 
ommended to  the  House  by  July  2,  the  Veterans'  Affairs  Committee 
has  included  provisions  in  the  reported  bill  to  end  these  programs 
effective  October  1,  1980,  which  will  result  in  a  cost  saving  of  $46 
million  for  flight  training  and  $11  million  for  correspondence  training. 

By  way  of  background,  a  bill  carrying  out  the  Veterans'  Admin- 
istration request  was  introduced  on  March  27,  1979,  which  includes 
provisions  to  repeal  flight  training  and  correspondence  training  under 
laws  administered  by  the  Veterans'  Administration.  Hearings  on 
March  28  and  July  31,  1979,  considered  H.R.  3272,  at  which  the  VA 
testified  in  favor  of  H.R.  3272.  This  was  the  third  straight  year  that 
these  programs  were  recommended  for  elimination  by  the  Veterans' 
Administration.  The  Subcommittee  on  Education,  Training  and  Em- 
ployment, however,  did  not  act  favorably  on  the  Veterans'  Admin- 
istration request  to  terminate  these  programs,  and  did  not  include  any 
provisions  to  reduce  or  terminate  flight  on  correspondence  training 
in  the  recommended  H.R.  5288,  which  was  considered  and  reported 
by  the  Committee  on  October  4,  1979  (House  Report  96-498)  and 
passed  by  the  House  on  October  16, 1979. 

In  presenting  its  fiscal  year  1981  budget  reqeust,  the  Veterans'  Ad- 
ministration again  recommended  the  elimination  of  flight  and  corre- 
spondence training  for  veterans  and  dependents  with  an  estimated 
savings  of  approximately  $57  million.  However,  the  report  to  the 
Committee  on  the  Budget  from  the  Committee  on  Veterans'  Affairs  on 
the  budget  proposed  for  fiscal  year  1981,  did  not  contemplate  termi- 
nating flight  and  correspondence  training.  After  indicating  that  the 
Committee  did  not  expect  to  favorably  consider  legislation  to  eliminate 
these  two  programs,  the  Committee  on  Veterans'  Affairs  report  to  the 
Budget  Committee  stated :  "This  is  the  fourth  consecutive  year  that 
the  Administration  has  submitted  this  proposal.  It  is  the  Commit- 
tee's views  that  this  program  has  fulfilled  its  intended  purpose — 
helping  the  beneficiary  adjust  to  his  or  her  changed  circumstances  by 
providing  the  training  needed  for  basic  employment." 

The  House  Budget  Committee,  however,  in  its  report  to  accompany 
the  First  Concurrent  Resolution  on  the  Budget  for  Fiscal  Year  1981. 
House  Concurrent  Resolution  307,  mandated  the  Committee  on  Vet- 
erans' Affairs  to  realize  $400  million  in  savings  as  specified  in  the 
reconciliation  instruction.  The  report  further  directed  the  Veterans' 
Affairs  Committee  to  submit  its  $400  million  reconciliation  recom- 
mendations by  June  15, 1980.  The  Budget  Committee  recommendation 
listed  a  number  of  ways  that  the  $400  million  in  legislative  savings 
could  be  achieved. 
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These  recommendations  include  terminating  flight  and  correspond- 
ence training  for  the  reasons  outlined  in  the  report,  House  Report 
96-857  accompanying  House  Concurrent  Resolution  307 — the  First 
Concurrent  Budget  Resolution  for  fiscal  year  1981,  as  follows: 

For  several  years  the  President  has  proposed  the  elimina- 
tion of  flight  and  correspondence  training  benefits.  These 
benefits  were  designed  to  enhance  readjustment  to  civilian 
life,  to  provide  training  for  basic  employment.  However, 
it  has  become  clear  that  these  programs  are  not  serving  their 
intended  goals,  that  the  training  is  used  for  recreational  pur- 
poses and  does  not  lead  to  professional  full-time  employment. 
Action  could  be  taken  this  year  to  eliminate  these  benefits  and 
the  Predischarge  Education  Program  (PREP).  CBO  esti- 
mates that  approximately  $60  million  in  savings  would  result 
from  termination  of  these  benefits. 

The  Congressional  Budget  Office  estimates  that  enactment  of  these 
provisions  will  result  in  savings  of  $56.3  million  for  fiscal  year  1981. 

Deduction  of  Overpayments  From  Future  Benefits  Payments 
and  Requirement  That  Interest  and  Other  Costs  Be  Charged 
on  the  Payment  or  Certain  Amounts  Due  the  United  States 
and  Disclosure  of  Certain  Information  by  the  Veterans'  Ad- 
ministration to  Consumer  Reporting  Agencies 

Section  704  would  add  two  new  provisions  (sections  3113  and  3114) 
to  title  38  to  (1)  provide  for  the  offsetting  of  overpayments  from 
future  benefits,  and  (2)  require  the  assessing  of  interest  and  adminis- 
trative costs  on  debts  which  are  not  paid  "within  a  reasonable  period 
of  time"  as  defined  by  the  Administrator.  The  latter  new  section  also 
requires  the  rate  of  interest  to  be  based  on  the  United  States'  cost  of 
borrowing  as  determined  by  the  Administrator. 

The  proposed  new  section  3113  would  require  that  overpayments 
created  under  Chapters  11,  13,  15,  31,  32,  34,  35  and  36,  or  section  306 
of  the  Veterans'  and  Survivors'  Pension  Improvement  Act  of  1978, 
will  be  deducted  from  any  future  payment  made  under  laws  admin- 
istered by  the  VA  to  that  recipient  unless  such  overpayments  are 
waived  by  the  Administrator  pursuant  to  section  3102  of  title  38.  The 
new  section  would  also  provide  that  such  deductions  will  not  be  subject 
to  any  limitations  with  respect  to  the  time  for  bringing  civil  actions 
or  commencing  administrative  proceedings. 

The  proposed  new  section  3114  would  create,  subject  to  waiver  where 
appropriate,  an  obligation  to  assess  interest  and  administrative  costs 
on  debts  owed  the  United  States  resulting  from:  (1)  overpayment  of 
VA  benefits,  or  (2)  the  provision  of  hospital,  domiciliary  and  med- 
ical care.  Interest  charges  under  this  section  will  accrue  from  the  date 
of  the  initial  notification  and  will  be  set  at  a  rate  determined  by  the 
Administrator,  based  on  the  rate  of  interest  paid  by  the  United  States 
for  borrowing.  These  charges  may  be  avoided  if  payment  is  rendered 
within  a  reasonable  period  as  determined  by  the  Administrator. 

Section  704(a)(2)  would  add  to  the  table  of  sections  preceding 
chapter  53,  the  listings  for  new  sections  3113  and  3114. 
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Subsection  (b)  (1)  and  (2)  would  include  the  statutory  provisions 
regarding  waiver  of  recovery  of  overpayments  a  provision  that  waiver 
authority  extends  to  any  interest  on  overpayments. 

Subsection  (c)  would  remove  offset  provisions  for  DIG  benefits 
now  contained  in  section  415  of  title  38.  These  provisions  have  been 
included  in  expanded  form  in  the  proposed  new  section  3113. 

Subsection  (d)  would  amend  existing  authority  for  offset  of  pension 
debts  to  provide  that  such  debts  may  be  offset  from  all  other  VA 
benefits,  and  create  authority  in  chapter  15  to  offset  debts  resulting 
from  overpayment  of  pension  under  section  306  of  the  Veterans'  and 
Survivors'  Pension  Improvement  Act  (Public  Law  No.  95-588 
(1978)). 

Subsection  (e)  amends  section  1785  of  title  38  to  require  of  veterans 
and  eligible  persons  the  same  duties  to  report  changes  in  status  that  are 
now  required  of  educational  institutions. 

Section  1785  imposes  liability  directly  on  the  schools  for  the  enu- 
merated acts  but  no  similar  explicit  duty  is  required  in  that  section  of 
the  veteran  or  eligible  person. 

The  Veterans'  Administration  has  long  provided  by  regulation  that 
the  veteran  or  eligible  person  must  report  changes  in  status  timely  and 
truthfully.  This  amendment  in  the  reported  bill  ratifies  this  long- 
standing practice.  In  each  of  these  two  situations,  direct,  explicit  statu- 
tory provisions  should  be  included  in  title  38. 

The  bill  would  'amend  section  1785  to  make  it  clear  that  the  veteran 
or  eligible  person  and  the  educational  institution  are  jointly  and  sev- 
erally liable  to  the  VA  for  overpayments.  In  some  cases,  schools  have 
objected  to  being  held  liable  for  overpayments  as  to  which  the  veteran 
is  absolved  by  waiver  as  authorized  by  section  3102  of  title  38.  This 
amendment  codifies  traditional  practice  that  the  school  is  not  only 
jointly  liable,  but  that  the  Federal  Government  has  the  legal  right  to 
seeks  its  remedy  from  the  school  alone,  if  a  veteran  has  been  granted 
a  waiver. 

Subsection  (f )  would  provide  that  new  section  3114,  relating  to  the 
charging  of  interest  and  other  costs,  shall  apply  to  payments  of 
amounts  due  after  the  date  of  enactment. 

Section  705  would  amend  section  3301  of  title  38,  United  States  Code, 
to  permit  disclosure  of  names  and  addresses  and  other  information 
maintained  by  the  Veterans'  Administration  for  certain  debt  collection 
purposes  and  in  connection  with  the  administration  of  the  VA  home 
loan  program.  Section  705(a)  is  similar  to  section  401  of  H.R.  5288, 
as  passed  by  the  House  on  October  16, 1979.  and  to  H.R.  4764.  on  which 
the  Veterans'  Affairs  Committee  held  hearings  on  July  31,  1979.  That 
bill  was  introduced  at  the  request  of  the  Administration,  which  trans- 
mitted a  draft  of  this  legislation  to  the  Speaker  on  July  10,  1979.  Sec- 
tion 704(b)  would  add  a  new  subsection  to  38  U.S.C.  §  3301  to  authorize 
disclosure  of  information  for  four  purposes  related  to  the  VA  home 
loan  program.  It  would  also  authorize  disclosure  of  VA  home  loan 
appraisal  reports  and  certificates  of  reasonable  value  to  any  member 
of  the  public. 

Section  705  (a)  amends  subsection  (f )  of  section  3301.  which  author- 
izes the  Administrator  to  disclose  the  name  and  address  of  a  VA 
claimant  to  nonprofit  organizations  in  certain  circumstances  or  to  law 
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enforcement  authorities  charged  with  the  protection  of  the  public 
health  or  safety.  This  section  would  add  additional  purposes  for  which 
names  and  addresses  could  be  disclosed.  Disclosure  of  other  informa- 
tion, such  as  a  social  security  number,  date  of  birth,  and  other  pertinent 
information,  is  not  restricted  by  subsection  (f ),  which  only  limits  dis- 
closure of  a  claimant's  name  or  address,  or  both.  Subsection  (e)  of 
section  3301  authorizes  disclosure  of  other  pertinent  information.  See 
Fitch  v.  Veterans  Administration,  597  F.2d  1152  (8th  Cir.  1979).  This 
amendment  is  consistent  with  the  holding  in  that  case.  An  amendment 
to  subsection  (f)  is  necessary  in  order  to  permit  the  VA  to  comply 
with  recent  standards  promulgated  by  the  General  Accounting  Office 
and  the  Department  of  Justice  which  require  all  Federal  agencies  to 
develop  procedures  to  utilize  consumer  reporting  agencies  (credit 
bureaus)  in  the  collection  of  debts  owed  to  the  Federal  Government. 
Section  705(a)  authorizes  the  VA  to  disclose  information  to  credit 
bureaus  for  three  purposes  related  to  debt  collection :  to  obtain  current 
addresses  of  debtors  from  credit  bureaus ;  to  obtain  credit  reports  in 
order  to  assess  a  debtor's  ability  to  repay  a  debt ;  and  to  give  notice  of 
the  outstanding  obligation. 

It  also  authorizes  the  VA  to  disclose  name  and  address  information 
in  any  proceeding  to  collect  debts  owed  to  the  Agency.  This  provision 
is  intended  to  clarify  the  VA's  authority  to  disclose  information  to 
any  party  involved  in  VA  collection  of  a  debt  owed  to  the  VA.  Such 
a  party  could  include  an  insurer  which  may  be  liable  to  the  VA  as  a 
result  of  the  participation  of  the  insured  in  a  VA  benefits  program. 

Both  section  401  of  H.K.  5288  and  H.R.  4764  included  a  prohibition 
against  using  information  provided  by  the  VA  for  any  other  purpose 
other  than  that  intended  by  the  VA  when  it  made  the  disclosure.  This 
provision  was  intended  to  prevent  credit  bureaus  from  utilizing  in- 
formation disclosed  for  locator  purposes,  or  in  order  to  obtain  a  credit 
report,  for  any  other  purposes.  However,  the  Veterans'  Affairs  Com- 
mittee has  determined  that  this  prohibition,  and  the  criminal  sanc- 
tions which  may  be  brought  if  the  prohibition  is  violated  would  dis- 
courage consumer  reporting  agencies  from  cooperating  with  the  Vet- 
erans' Administration  in  implementing  the  authority  provided  by  this 
legislation.  Therefore,  this  bill  would  make  this  prohibition  inappli- 
cable to  the  use  of  names  and  addresses  related  by  the  Veterans'  Ad- 
ministration to  a  consumer  reporting  agency.  The  Veterans'  Affairs 
Committee  has  been  advised  by  the  General  Accounting  Office  and  by 
the  President  of  Associated  Credit  Bureaus,  Inc.,  that  the  former  pro- 
vision posed  substantial  problems  for  credit  bureaus  that  are  already 
subject  to  the  provisions  of  the  Fair  Credit  Reporting  Act.  This  legis- 
lation would  make  an  exception  to  the  prohibition  on  redisclosure 
which  is  applicable  to  organizations  described  in  subsections  (f )  (1) 
(A)  and  (f)  (1)  (B).  The  Administrator  is  required,  however,  to  take 
whatever  steps  he  finds  to  be  reasonable  to  protect  the  personal  privacy 
of  individuals  affected  by  this  legislation  and  to  issue  regulations 
accordingly. 

Section  705(b)  (1)  would  amend  subsection  (c)  of  38  U.S.C.  §  3301, 
which  presently  authorizes  the  Administrator  to  disclose  to  any  person 
the  amount  of  pension,  compensation  or  dependency  and  indemnity 
compensation  of  any  VA  beneficiary.  The  Administrator  has  con- 
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strued  this  authority,  which  makes  limited  information  publicly  avail- 
able, as  authority  to  disclose  the  amount  of  retirement  pay,  subsistence 
allowance  or  educational  assistance  allowance,  38  C.F.R.  §  1.502.  The 
Veterans'  Affairs  Committee  agrees  with  this  interpretation  and  be- 
lieves that  no  legislative  change  is  warranted  to  authorize  these  dis- 
closures. However,  the  Administrator  has  also  determined  by  regula- 
tion that  home  appraisal  reports  and  certificates  of  reasonable  value 
should  be  made  available  to  any  person  who  requests  such  information. 
38  C.F.R.  §  1.512.  The  Veterans'  Affairs  Committee  believes  that,  al- 
though the  Administrator  is  authorized  to  disclose  this  information 
under  38  U.S.C.  §  3301  (e) ,  it  would  be  useful  to  include  this  authority 
in  the  same  subsection  that  makes  certain  other  information  available 
to  the  public.  The  Veterans'  Affairs  Committee  expects  that  the  Vet- 
erans' Administration  will  not  change  any  of  its  existing  practices  in 
making  this  type  of  disclosure,  including  the  practice  of  deleting  the 
veteran's  name  from  the  appraisal  report  or  certificate  of  reasonable 
value. 

Section  705(b)  (2)  would  add  a  new  subsection  (g)  to  section  3301 
and  would  redesignate  the  present  subsection  (g)  as  subsection  (h). 
It  is  the  Veterans'  Affairs  Committee's  belief  that  the  disclosures  that 
are  authorized  by  this  new  subsection  are  essential  to  the  proper  ad- 
ministration of  the  VA's  Loan  Guaranty  program.  If  the  agency  were 
barred  from  making  disclosures  of  this  type,  the  home  loan  program 
would  be  susceptible  to  increased  abuse  and  mismanagement,  ultimately 
resulting  in  diminished  home-buying  assistance  to  deserving  veterans. 
It  is  the  Committee's  understanding  that  there  has  been  some  question 
as  to  whether  section  3301  authorized  the  disclosures  which  the  VA 
must  make  in  connection  with  this  program.  The  Veterans'  Affairs 
Committee  has  therefore  determined  that  explicit  Congressional  sanc- 
tion of  these  disclosures  is  necessary.  It  would  be  accomplished  by 
the  addition  of  this  new  subsection. 

Both  section  705(a)  and  705(b)  provide  that  the  Privacy  Act,  5 
U.S.C.  §  552a,  shall  not  apply  to  records  disclosed  to  a  consumer  re- 
porting agency  under  the  authority  of  either  subsection  (f)  or  sub- 
section (g).  Although  the  Act  will  continue  to  apply  to  information 
held  by  the  VA,  it  will  not  apply  to  the  information  after  it  has  been 
disclosed  to  a  consumer  reporting  agency.  The  provisions  of  the  Fair 
Credit  Reporting  Act  provide  substantial  protection  to  individuals 
who  are  the  subject  of  consumer  reports.  It  would  be  impractical  to 
impose  the  requirements  of  the  Privacy  Act,  which  are  similar  to, 
but,  in  some  cases,  more  stringent  than  the  requirements  of  the  Fair 
Credit  Reporting  Act,  on  the  entire  credit  reporting  industry  when  the 
information  provided  by  the  VA  constitutes  only  one  factor  in  an  in- 
dividual's credit  record. 

Section  705(a)  would  also  enable  the  Veterans'  Administration  to 
contact  individual  veterans  where  necessary  to  perform  program 
evaluation  studies  or  any  other  evaluative  study.  The  VA  presently 
has  several  studies  in  various  stages  of  completion  for  which  it  lacks 
the  necessary  current  address  information  to  contact  the  individuals 
whose  responses  to  questionnaires  are  essential  to  complete  these 
studies.  Additionally,  38  U.S.C.  §  219  makes  the  conduct  of  program 
evaluation  studies  a  mandatory  activity  of  the  VA.  Prior  to  the  enact- 
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ment  of  the  Tax  Keform  Act  of  1976,  the  VA  had  obtained  current 
address  information  from  the  Internal  Revenue  Service.  However,  an 
amendment  to  section  6103  of  the  Internal  Revenue  Code  of  1954 
limits  IRS  disclosures  of  addresses  to  VA  to  those  VA  employees 
engaged  in  debt  collection  efforts  and  prohibits  redisclosures  to  others 
for  debt  collection  or  use  of  this  information  for  purposes  other  than 
debt  collection.  Therefore,  the  VA  has  been  forced  to  seek  alternative 
methods  of  obtaining  address  information. 

Most  distressing  to  the  Veterans'  Affairs  Committee  for  a  period  of 
years  has  been  the  staggering  high  number  of  educational  overpay- 
ments, totaling  over  a  billion  dollars,  which  the  Veterans'  Administra- 
tion has  been  unsuccessful  in  collecting  from  veterans.  These  overpay- 
ments occur  when  the  veteran  accepts  a  payment,  to  which  he  is  not 
entitled,  for  an  education  or  training  course.  By  the  time  the  Veterans' 
Administration  has  received  notice  from  either  the  veteran  or  the 
school,  the  veteran  has  already  been  paid  a  number  of  months  for 
terminated  education  or  training  courses.  In  some  instances,  these  over- 
payments represent  fairly  large  amounts  of  money.  However,  accord- 
ing to  a  General  Accounting  Office  study  of  this  problem,  there  are  a 
high  number  of  outstanding  debts  which  are  $600  or  less,  representing 
close  to  $200  million  in  debts.  These  debts  will  never  be  collected  be- 
cause the  Veterans'  Administration,  until  recently,  has  been  either  un- 
willing or  unable  to  establish  necessary  procedures  to  reach  these  vet- 
erans and  make  a  prompt  recovery  of  these  outstanding  debts.  This 
has  been  of  great  concern  to  the  Veterans'  Affairs  Committee  and  the 
General  Accounting  Office. 

The  policy  has  been  for  the  Veterans'  Administration  to  send  three 
computer-generated  letters  from  a  central  office  in  St.  Paul,  Minnesota 
to  the  veteran.  This  procedure  has  resulted  in  reducing  some  of  the 
overpayments. 

When  the  Veterans'  Administration  is  unsuccessful  in  collecting 
these  debts,  it  turns  the  cases  over  to  the  Justice  Department  for  fur- 
ther action.  However,  there  is  an  established  policy  under  which  the 
United  States  Attorneys,  assigned  to  U.S.  District  Courts,  do  not 
take  action  against  persons  whose  indebtedness  to  the  Government  is 
$600  or  less.  Further,  under  the  present  laws  administered  by  the 
Veterans'  Administration,  there  is  no  way  that  the  Veterans'  Admin- 
istration is  able  to  adversely  affect  the  credit  of  persons  who  have  an 
outstanding  debt  because  of  an  educational  or  other  overpayment. 

The  net  result  of  the  present  situation  is  that  veterans  with  a  debt  of 
$600  or  less  are  immune  from  court  or  administrative  process,  which  is 
a  disincentive  for  veterans  to  repay  the  debt.  In  fact,  the  Committee 
learned  that  many  veterans  repay  the  outstanding  debt  until  the  debt  is 
$600  or  less  knowing  that  they  will  not  be  reachable  under  current 
Department  of  Justice  and  Veterans'  Administration  procedures.  A 
number  of  hearings,  which  have  been  described  in  another  section  of 
this  report,  have  left  no  doubt  that  the  Veterans'  Administration  needs 
additional  authority  if  it  is  to  successfully  recover  this  huge  amount  of 
bad  debts,  currently  running  close  to  $600  million  during  fiscal  year 
1980. 

Not  only  did  the  Subcommittee  on  Education,  Training  and  Em- 
ployment of  the  Veterans'  Affairs  Committee  conduct  several  over- 


302 


sight  and  legislative  hearings  including  the  problems  of  outstand- 
ing debts,  but  the  Subcommittee  on  Special  Investigations  of  the 
Veterans'  Affairs  Committee  chaired  by  the  Hon.  Ronald  Mottl, 
also  addressed  itself  to  the  problems  of  waste,  fraud  and  misman- 
agement in  the  Veterans'  Administration.  Both  Subcommittees 
have  strongly  recommended  that  action  be  taken  by  the  Veterans' 
Affairs  Committee  to  strengthen  the  hand  of  the  Veterans'  Ad- 
ministration to  recover  these  outstanding  debts.  At  the  same  time, 
veterans'  rights  are  to  be  protected  and  the  Veterans'  Administra- 
tion is  to  implement  new  authority  only  after  making  certain  that  the 
veteran  has  had  ample  opportunity  to  receive  notice  and  make  restitu- 
tion of  the  debt  before  these  procedures  are  brought  into  effect. 

On  July  31,  1979,  the  Subcommittee  on  Education,  Training  and 
Employment,  chaired  by  the  Honorable  W.  G.  (Bill)  Hefner,  con- 
ducted hearings  on  H.R.  47 64  to  permit  disclosure  of  names,  addresses, 
and  other  information  maintained  by  the  VA  to  consumer  reporting 
agencies  for  certain  debt  collection  purposes.  The  Veterans'  Affairs 
Committee  recognizes  that  disclosure  of  names  and  addresses  for  the 
purposes  mentioned  above  requires  safeguards  against  potential  mis- 
uses of  such  information.  The  bill  requires  the  VA  to  take  reasonable 
steps  to  notify  every  debtor  of  the  possibility  that  his  or  her  credit 
rating  could  be  affected  if  the  debt  is  not  repaid.  In  addition,  the  re- 
ported bill  requires  the  VA  to  reexamine  their  records,  in  any  case 
where  the  debtor  alleges  error,  before  releasing  information  about  the 
debt  to  a  consumer  reporting  agency.  Once  information  about  the  debt 
is  released  to  the  consumer  reporting  agency,  the  debtor  may  exercise 
rights  afforded  by  the  Fair  Credit  Reporting  Act.  It  is  assumed  that 
the  VA  will  exercise  its  authority  to  release  debt  information  in  a 
prudent  and  responsible  manner.  Taken  together,  these  safeguards 
should  eliminate  any  serious  problems  which  could  arise  from  this 
new  practice. 

The  Subcommittee  on  Education,  Training  and  Employment  re- 
ceived testimony  from  the  Veterans'  Administration  (VA),  the  Gen- 
eral Accounting  Office  (GAO).  The  American  Legion,  AM  VETS, 
and  the  Non-Commissioned  Officers  Association. 

This  and  subsequent  hearings  demonstrated  that  a  number  of  un- 
resolved issues  have  impeded  Federal  debt  collection  efforts  in  gen- 
eral and  the  VA  in  particular.  Accordingly,  VA  and  Federal  debt 
collection  in  general  has  not  kept  pace  with  the  increasing  number 
of  debts.  The  Federal  Claims  Collection  Standards  issued  jointly  by 
the  Comptroller  General  and  the  Attorney  Gener  al  state : 

The  head  of  an  agency  or  his  designee  shall  take  aggres- 
sive action,  on  a  timelv  basis  with  effective  follow  up,  to 
collect  all  claims  of  the  United  States. 

Sec,  705  would  amend  section  3301  of  title  38,  United  States  Code, 
to  permit  disclosure  of  names  and  addresses  and  other  information 
maintained  by  the  Veterans'  Administration  to  a  consumer  reporting 
agencv  for  certain  debt  collection  purposes.  This  section  includes 
a  prohibition  against  using  information  provided  by  the  VA  for  a 
purpose  other  than  that  intended  by  the  VA  when  it  made  the  dis- 
closure. This  provision  is  intended  to  prevent  credit  bureaus  from 
utilizing  information  disclosed  for  locator  purposes,  or  in  order  to 
obtain  a  credit  report,  for  any  other  purposes.  Any  other  knowing  use 


303 


of  VA  information  would  be  subject  to  the  criminal  penalties  pres- 
ently found  in  subsection  (f ). 

The  president  of  Associated  Credit  Bureaus,  Inc.,  has  informed  the 
Committee  that  the  credit  bureaus  represented  by  this  trade  associa- 
tion are  interested  in  cooperating  with  the  Veterans'  Administraion 
in  accomplishing  the  purposes  of  this  legislation,  but  that  they  would 
be  unwilling  to  do  so  if  they  had  to  set  up  special  procedures  to  ac- 
commodate this  one  Federal  agency. 

The  language  of  Sec.  705  is  comprehensive  enough  to  permit  credit 
bureaus  to  treat  VA  inquiries  and  credit  data  in  the  same  manner 
as  private-sector  inquiries  and  credit  data.  The  primary  objective  of 
the  legislation  is  to  enable  the  Veterans'  Administration  to  utilize 
commercial  credit  bureaus  under  the  same  terms  and  conditions  as 
private-sector  creditors  to  locate  debtors,  assess  the  ability  of  persons 
to  repay  their  debts,  and  to  give  notice  of  outstanding  obligations 
pursuant  to  the  provisions  of  the  Fair  Credit  Reporting  Act;  and 
nothing  in  the  legislation  should  be  interpreted  as  requiring  credit 
bureaus  to  modify  or  otherwise  change  their  operating  and  disclosure 
procedures  in  order  to  do  business  with  the  Veterans'  Administration 
as  long  as  the  credit  bureaus  are  in  full  compliance  with  the  require- 
ments of  the  Fair  Credit  Reporting  Act. 

A  question  has  also  been  raised  as  to  whether  the  Veterans'  Adminis- 
tration's disclosure  of  information  to  a  commercial  credit  bureau  would 
constitute  "a  contract  for  the  operation  by  or  on  behalf  of  the  agency  of 
a  system  of  records  to  accomplish  an  agency  function,"  5  U.S.C.  552a 
(m).  This  subsection  could  require  that  the  Privacy  Act  be  applied  to 
the  credit  bureau's  record  system.  Under  these  contracts,  the  Veterans' 
Administration  would  provide  certain  information  from  its  own  sys- 
tem of  records  to  private-sector  systems  operated  by  commercial  credit 
bureaus  in  order  to  aid  it  in  collecting  delinquent  debts. 

Such  contracts  between  ia  credit  bureau  and  the  Veterans'  Adminis- 
tration, or  any  other  Federal  agency  for  that  matter,  would  not  be 
subject  to  subsection  552a  (m)  of  the  Privacy  Act  because  the  con- 
tract would  not  require  the  credit  bureau  to  operate  a  system  of  rec- 
ords on  behalf  of  the  agency.  Rather,  the  Veterans'  Administration 
would  contract  to  provide  information  to  and  receive  information  from 
a  private-sector  system  of  records  previously  established  by  the  con- 
tractor for  its  own  purposes.  Moreover,  the  Committee  position  on 
this  matter  is  supported  by  a  legal  opinion  contained  in  a  September  27, 
1979,  letter  from  GAO's  General  Counsel  to  the  Justice  Department's 
Office  of  Legal  Counsel. 

Nevertheless,  because  there  is  still  some  uncertainty  on  the  part  of 
the  Office  of  Management  and  Budget  concerning  this  matter,  the  bill 
includes  a  clarifying  statement  to  the  effect  that  records  disclosed  to 
commercial  credit  bureaus  pursuant  to  subsection  3301(f)  of  title  38, 
United  States  Code,  are  not  subject  to  section  552a  of  title  5.  It  should 
not  be  inferred  from  this,  however,  that  subsection  552a  (m)  is  applica- 
ble to  contracts  between  other  Federal  agencies  and  commercial  credit 
bureaus. 

VA  not  aggressive  in  debt  collection 

Many  agencies,  including  VA,  have  not  been  aggressive  in  pursuing 
debt  collection,  and  present  collection  methods  are  expensive,  slow,  and 
ineffective  when  compared  with  commercial  practices.  Consequently, 
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as  of  June  30,  1979,  VA  had  on  its  books  over  $186  million  in  educa- 
tional assistance  overpayment  accounts  for  which  active  collection 
action  was  no  longer  being  taken.  Unless  the  debtors  of  these  VA  ac- 
counts apply  for  future  benefits  from  which  the  debts  can  be  offset, 
there  is  little  hope  of  future  collection.  In  addition  to  the  dormant  or 
terminated  debts,  VA  was  actively  pursuing  $406  million  in  educa- 
tional assistance  overpayments  as  of  April,  1980.  Collection  on  some 
of  these  debts  will  be  unsuccessful  and  the  number  of  terminated  ac- 
counts will  continue  to  gro  w. 

The  number  and  amount  of  terminated  accounts  is  evidence  that 
VA's  debt  collection  efforts  are  only  partially  effective.  The  VA's  fail- 
ure to  collect  debts  is  a  disservice  to  veterans  and  American  taxpayers. 
When  veterans  do  not  repay  the  VA,  they  are  given  benefits  they  are 
not  entitled  to  and  unauthorized  money  is  given  to  veterans.  Further- 
more, it  is  unfair  to  veterans  who  repay  their  overpayments  and  other 
taxpayers  who  have  to  bear  the  cost  of  the  uncollected  overpayments. 

VA's  current  debt  collection  process 

The  current  VA  debt  collection  process  involves  sending  computer 
generated  collection  letters  to  debtors.  These  letters  give  the  debtor 
the  opportunity  to  have  the  debt  waived  or  compromised  or  to  pay  the 
debt  on  a  repayment  plan. 

Many  debtors  do  not  respond  to  the  VA  collection  letters  and  further 
VA  collection  action  depends  on  the  amount  of  the  debt.  If  the  debt  is 
over  $600  and  VA  determines  the  debtor  has  the  ability  to  repay,  the 
account  can  be  referred  to  the  Department  of  Justice  for  further  col- 
lection and  possible  litigation. 

With  the  exception  of  cases  involved  in  the  recently  instituted  test 
program  at  the  VA  to  obtain  repayment  of  these  debts  under  $600 
through  action  in  the  courts  by  VA  attorneys,  there  has  been  no  incen- 
tive for  debtors  to  pay,  once  their  accounts  are  terminated,  because  (1) 
they  will  not  receive  any  additional  requests  for  payment,  (2)  the  debt 
will  not  be  pursued  through  litigation,  (3)  no  interest  is  being  charged 
on  the  debt,  and  (4)  the  debt  is  not  part  of  their  credit  history  as 
recorded  as  a  commercial  credit  bureau.  Other  would-be  lenders  to  the 
debtor  are  unaware  of  the  delinquent  debt  and,  therefore,  it  is  not  a 
reflection  on  the  debtor's  credit  worthiness.  Until  recently,  all  ac- 
counts which  were  less  than  $600,  or  over  $600  but  the  debtor  was  un- 
employed, had  insufficient  income,  or  could  not  be  located,  were  ter- 
minated. When  an  account  is  terminated,  administrative  collection 
action  by  the  VA  stops,  and  the  debt  is  removed  from  the  VA's  Cen- 
tralized Accounts  Receivable  System  (CARS)  where  collection  ac- 
tivities are  conducted.  The  debt  may  then  be  collected  in  the  future 
if  the  veteran  applies  for  and  receives  additional  educational  or  com- 
pensation and  pension  (C&P)  benefits  or  if  the  veteran  applies  for  a 
VA  guaranteed  home  mortgage. 

There  is  evidence  that  some  veterans  know  the  dollar  limit  for  re- 
ferral to  GAO  and  Justice  for  further  collection  action.  With  this 
knowledge,  veterans  will  pav  onlv  the  balance  of  their  VA  debts  above 
the  dollar  limit  for  referral,  and  then,  under  VA  procedures,  the  ac- 
count will  be  terminated.  A  VA  official  has  stated  that  some  veterans7 
organizations  on  campuses  oublicize  the  dollar  limit  and,  in  one  case, 
the  VA  campus  representative  told  the  veteran  what  the  dollar  limit 
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was.  Because  of  the  concern  expressed  by  the  Veterans  Affairs  Com- 
mittee regarding  the  continuing  educational  overpayments,  the  VA 
has  now  discontinued  terminating  cases  on  a  large  scale  basis.  How- 
ever, no  further  collection  efforts  are  being  made  on  many  cases  due 
to  limitations  on  conducting  such  activity.  The  bill  would  remove  these 
limitations,  thus  allowing  the  VA  to  pursue  collection  efforts  on  ter- 
minated debts. 

G AO  study 

A  recent  GAO  review  for  the  Subcommittee  on  HUD-Independent 
Agencies  of  the  Committee  on  Appropriations,  U.S.  Senate,  gathered 
information  from  a  commercial  credit  bureau  on  debtors  with  termi- 
nated educational  assistance  overpayment  accounts.  This  review 
showed  that  from  a  sample  of  1,200  VA  accounts,  credit  reports 
were  available  at  the  commercial  credit  bureau  for  915,  or  76  percent. 
Information  from  the  credit  reports  revealed  that : 

Fifty-six  percent  of  the  veterans  had  what  GAO  considered 
good  credit  ratings. 

Fifty-seven  percent  had  been  extended  credit  which  exceeded  the 
amount  of  the  outstanding  overpayment.  A  creditor  had,  there- 
fore, determined  these  veterans  had  the  ability  to  repay  an 
amount  equal  to  the  overpayment. 

Eighty-one  percent  were  employed,  including  6  percent  with 
the  Federal  Government.  Two  of  the  debtors  are  VA  employees. 
Some  specific  examples  of  veterans  with  good  credit  ratings  but 
who  owed  a  debt  to  the  Government  for  which  collection  efforts  had 
been  terminated  follow : 

In  one  case,  VA  had  stopped  collection  efforts  on  an  overpay- 
ment of  about  $1,208  in  July  1977  because  the  VA  investigative 
credit  report  indicated  the  veteran  was  unemployed.  However, 
the  commercial  credit  bureau  report  GAO  obtained  in  January 
1979  showed  that  the  veteran  was  employed  and  had  been  ex- 
tended credit  of  $1,300  for  purchasing  household  goods. 

A  veteran's  OA^erpayment  account  of  $1,190  was  terminated  in 
December  1977  because  the  A^eteran  had  insufficient  income  for 
referral  to  GAO.  However,  the  credit  bureau  report  showed  that 
he  was  employed  and  had  obtained  an  unsecured  bank  loan  for 
$1,000  in  August  1978. 

Another  overpayment  account  of  $685  was  terminated  in  June 
1978  because  the  veteran  was  unemployed.  His  credit  bureau 
report  showed  he  had  satisfactorily  paid  two  auto  loans — one  for 
$6,400,  and  another  for  $1,600.  In  December  1978,  a  major  bank 
reported  the  veteran  had  a  credit  card  with  a  $700  line  of  credit. 
Many  of  the  veterans  with  VA  overpayment  accounts  on  which 
collection  efforts  have  stopped  have  the  ability  to  repay  the  overpay- 
ment but  are  simply  unwilling  to  do  so.  They  have  little  incentive  to 
repay  primarily  because  their  financial  status  and  credit  records  re- 
main unaffected  by  the  delinquent  debt.  However,  if  a  veteran's  delin- 
quent debt  were  entered  on  the  credit  bureau  report,  the  veteran's 
credit  worthiness  as  viewed  by  creditors  would  be  affected  and  most 
likely  there  would  be  an  incentive  to  pay. 

The  reporting  of  delinquent  debts  is  now  required  by  the  revisions 
to  the  Federal  Claims  Collection  Standards  dated  April  17,  1979. 
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However,  the  VA  has  testified  the  statute  which  protects  the  con- 
fidentiality of  VA  claim  records,  38  U.S.C.  §  3301,  prevents  VA  from 
implementing  the  revised  standards.  The  VA  has  requested  an  amend- 
ment to  section  3301  to  peremit  the  reporting  of  delinquent  debts,  and 
the  measure  as  reported  includes  this  statutory  authority.  Hopefully, 
the  threat  of  this  action  alone  would  prompt  veterans  to  pay.  Affect- 
ing veterans'  credit  should  be  used  in  pursuing  current  debts  and  also 
for  veterans  who  in  the  past  have  not  responded  to  administrative 
collection  action. 

The  VA  has  testified  that  locating  debtors  is  also  a  major  problem, 
and  they  propose  using  commercial  credit  bureau  locator  services  to 
locate  VA  debtors.  The  VA  now  relies  on  postal  locators  and  IES  to 
obtain  addresses  for  debtors.  Because  millions  of  Americans  have  credit 
records,  the  use  of  credit  bureau  locator  services  should  be  a  useful 
VA  debt  collection  tool. 

Location  of  debtors  has  to  be  coupled  with  effective  debt  collection 
methods,  including  reporting  debtors  to  commercial  credit  bureaus, 
as  well  as  pursuit  of  the  debt  in  the  Courts,  when  administrative  efforts 
fail  to  bring  about  a  satisfactory  resolution  of  the  debt. 

The  GAO  review  found  from  a  sample  of  1,000  accounts  that  only 
7  percent  were  terminated  because  the  debtor  could  not  be  located, 
but  83  percent  were  terminated  because  they  could  not  be  referred  to 
GAO  or  Justice.  These  sample  results  indicate  that  the  method  of 
collection  is  VA's  primary  problem. 

Offset  against  future  benefits  matching  program 

In  April  1979,  VA  instructed  its  regional  offices  to  check  guaran- 
teed mortgage  loan  applicants  to  determine  if  they  had  an  educational 
assistance  overpayment  account  or  a  defaulted  education  loan.  Since 
the  inception  of  this  program,  the  VA  has  collected  over  $6.5  million. 
While  the  Veterans  Affairs  Committee  commends  VA  on  initiating 
this  program,  it  is  disappointed  that  such  a  program  was  not  initiated 
years  ago  when  the  magnitude  of  the  educational  assistance  overpay- 
ment problem  became  apparent.  The  Federal  Claims  Collection  Stand- 
ards published  in  1966  state  that  agencies  seeking  the  collection  of 
statutory  penalties,  forfeitures,  or  debts  will,  as  an  enforcement  aid 
or  for  compelling  compliance,  give  serious  consideration  to  the  suspen- 
sion or  revocation  of  licenses  or  other  privileges  for  any  inexcusable, 
prolonged  or  repeated  failure  of  a  debtor  to  pay  such  claim.  These 
standards  gave  VA  the  authority  to  initiate  a  matching  program  long 
before  1979. 

Additionally,  the  matching  program  could  be  strengthened  to  be 
even  more  effective.  The  program  has  allowed  veterans  with  delinquent 
educational  assistance  overpayment  or  defaulted  education  loans  to 
pay  VA  on  a  repayment  plan  after  their  mortgage  loan  is  guaranteed 
by  VA.  The  VA,  however,  has  no  recourse  against  veterans  if  they 
stop  paying  once  the  guaranteed  mortgage  is  approved  and  the  debt 
owed  is  under  $600.  Also,  there  is  no  reason  to  believe  debtors  who 
have  refused  to  pay  VA  before  will  faithfully  follow  a  repayment 
plan,  in  the  absence  of  a  legally  enforceable  promissory  note.  In  the 
business  world  it  is  unlikely  a  bank  would  make  a  loan  to  an  individual 
if  he  or  she  had  an  outstanding  delinquent  debt. 
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Guaranteed  VA  mortgages  should  not  be  approved  until  the  veteran 
has  made  suitable  and  binding  arrangements  for  repayment  of  the 
delinquent  debt. 

Furthermore,  the  VA  has  no  criteria  on  how  much  regional  offices 
should  accept  as  a  down  payment  on  the  repayment  plans.  For  example, 
in  June  1979,  the  Philadelphia  VA  Center  established  22  repayment 
plans  on  delinquent  debts  totaling  $9,659.  Initial  cash  received  on 
these  plans  was  only  $210  or  2  percent  of  the  outstanding  indebted- 
ness. Also,  no  interest  is  charged  on  delinquent  educational  assistance 
overpayments. 

A  final  point  on  VA's  matching  program  is  that  approximately 
90  percent  of  guaranteed  mortgage  applications  are  submitted  by 
automatic  lenders.  These  lenders  can  commit  VA  to  guaranteeing  a 
loan.  The  current  procedures  require  automatic  lenders  to  ask  vet- 
erans if  they  have  any  indebtedness  to  VA,  and  if  there  is  an  indebted- 
ness, the  lender  is  to  instruct  the  veteran  to  clear  the  debt  with  VA. 

This  procedure  has  potential  for  abuse  because  (1)  it  relies  on  the 
honesty  of  the  debtor  to  admit  a  VA  indebtedness  and  the  diligence 
of  the  lender  to  question  potential  borrowers,  and  (2)  there  is  no 
followup  by  VA  to  ensure  that  lenders  are  following  VA  procedures. 
The  VA  should  develop  some  method  to  determine  the  effectiveness 
of  automatic  lenders  in  the  matching  program. 

In  another  method  of  offsetting  benefits,  the  GAO  found  that  of 
1,200  terminated  educational  assistance  overpayment  accounts,  1  per- 
cent of  the  veterans  were  receiving  payments  for  compensation  and 
pension  benefits.  This  indicates  that  VA's  checking  the  offsetting  bene- 
fits is  not  as  effective  as  it  should  be  and  concurs  with  GAO's  recom- 
mendation to  VA  in  1976  that  a  routine  automated  procedure  to  check 
for  offsetting  benefits  is  needed. 

There  are  conflicting  views  that  the  Veteran's  Administration  is  pre- 
cluded from  making  deductions  from  future  benefit  payments  because 
of  the  Federal  statute  of  limitations  with  respect  to  the  time  a  civil 
action  may  be  brought  or  commenced  for  administrative  proceedings. 
So  that  there  will  be  no  misunderstanding  on  this  issue,  the  bill  pro- 
vides that  overpayments  will  be  deducted  from  any  future  payments 
made  under  laws  administered  by  the  Veterans'  Administration  to  the 
person  to  whom  the  overpayment  was  made,  and  such  overpayment 
has  not  been  recovered  or  waived.  According  to  the  Congressional 
Budget  Office,  the  Federal  Government  should  realize  savings  total- 
ing more  than  $30  million  in  fiscal  year  1981  should  the  provision  be 
enacted. 

Assessment  of  interest  and  administrative  casts 

The  addition  of  interest  and  administrative  costs,  which  could  be 
avoided  by  prompt  payment,  would  provide  an  added  incentive  to 
debtors  to  repay  the  debt,  as  well  as  a  means  of  recovering  a  portion  of 
the  administrative  costs  of  collection  action.  The  bill  provides  that  the 
rate  of  interest  to  be  charged  shall  be  based  on  the  rate  of  interest  paid 
by  the  United  States  for  its  borrowing.  The  VA  will  be  responsible  for 
determining  a  reasonable  time  period  in  which  payment  would  avoid 
assessment  of  these  costs.  According  to  the  Congressional  Budget  Of- 
fice, the  Federal  Government  should  realize  savings  totaling  more  than 
$50  million  in  fiscal  year  1981  should  the  provision  be  enacted. 
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The  Congressional  Budget  Office  estimates  that  the  enactment  of 
Sections  704  and  705  will  result  in  a  savings  of  $116  million  for  fiscal 
year  1981. 

Repeal  of  Authority  to  Pursue  Predischarge  Education  Program 
(Prep)  Under  Chapter  32 

Section  706  would  provide  for  termination  of  the  Predischarge  Ed- 
ucation Program  (PREP)  provided  under  the  chapter  32  contribu- 
tory education  program  for  servicepersons.  The  basic  authority  (38 
U.S.C.  §  1631(b))  would  be  repealed.  In  addition,  those  provisions 
of  chapters  34  and  36  containing  the  authority  to  carry  out  the  PREP 
program  under  chapter  34  are  also  eliminated.  That  program  was  ter- 
minated by  section  210(5)  of  Public  Law  94-502  by  barring  any  en- 
rollments or  reenrollments  after  October  31,  1976.  The  provisions  of 
chapters  34  and  36  were  left  in  title  38,  however,  to  form  the  basis  for 
implementing  the  chapter  32  program. 

Current  law  (subchapter  III  of  chapter  32,  title  38)  provides  Vet- 
erans' Administration  educational  assistance  to  aid  enlisted  service- 
persons  to  prepare  for  their  future  education,  training  or  vocation  by 
providing  them  with  the  opportunity  to  enroll  in  and  pursue  a  pro- 
gram of  education  authorized  by  subchapter  VI  of  chapter  34  during 
the  last  6  months  of  the  individual's  first  enlistment. 

The  Department  of  Defense  administers  an  all-volunteer  Army. 
To  attract  qualified  men  and  women  into  the  all-volunteer  military 
forces,  the  military  services  recognize  that  they  must  provide  effective 
inducements,  among  which  educational  opportunity  is  one  of  the  most 
attractive. 

The  bill  would  terminate  the  Predischarge  Education  Program 
prior  to  the  enrollment  of  any  potentially  eligible  individuals  to  pur- 
sue such  courses.  The  continued  need  for  PREP  is  no  longer  apparent. 
Today  the  Department  of  Defense  operates  viable  inservice  education 
programs.  These  benefits,  which  range  all  the  way  from  vocational 
training  through  graduate  work,  are  available  in  the  military  service. 

It  is  understood  that  the  Department  of  Defense  concurs  in  the 
repeal  believing  that  adequate  inservice  education  programs  are  avail- 
able and  the  continuance  of  PREP  would  duplicate  efforts  of  these 
programs  and  contribute  little  to  the  military  mission. 

The  Congressional  Budget  Office  estimates  that  the  enactment  of 
this  provision  will  result  in  savings  of  $.9  million  for  fiscal  year  1981. 

Limitation  on  Benefits  to  Incarcerated  Veterans  and 
Incarcerated  Eligible  Persons 

Section  707(a)  would  amend  section  1682(b)  of  title  38.  to  add  a 
new  clause  (3).  The  change  would  limit  the  amount  which  would  be 
payable  to  an  incarcerated  veteran  to  the  cost  of  the  individual's 
tuition  and  fees.  The  incarcerated  veteran  would  be  paid  on  the  same 
basis  as  a  serviceperson  who  is  pursuing  a  program  of  education  under 
the  GI  Bill  while  still  in  service  and  those  training  on  a  less  than 
half-time  basis. 

It  is  understood  that  the  amendment  in  subsection  (c)  which  amends 
Sec.  1780(a)  will  disallow  payments  in  those  cases  where  the  tuition 
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and  fees  of  the  veteran  or  person  are  paid  under  another  Federal, 
State  or  local  program  or  there  are  no  tuition  or  fees. 

Subsection  (b)  would  impose  restrictions  on  payment  of  chapter  35 
benefits  to  incarcerated  individuals  similar  to  those  imposed  on  vet- 
erans in  the  amendment  to  chapter  34  discussed  above. 

The  Veterans'  Administration  has  received  a  number  of  complaints 
from  prison  officials  stating  that  when  the  Veterans'  Administration 
makes  payment  of  educational  benefits  to  incarcerated  veterans  for 
pursuing  programs  of  education,  excess  funds  over  and  above  educa- 
tional costs  being  paid  these  prisoners  have  caused  disciplinary  prob- 
lems. Some  of  the  incarcerated  veterans  have  used  these  excess  funds 
to  purchase  narcotics.  Others  have  had  their  GI  Bill  payments  stolen 
from  them. 

In  his  message  on  Vietnam  era  veterans  dated  October  10,  1978,  the 
President  stated  that : 

Like  veterans  of  all  wars,  a  certain  percentage  of  Vietnam 
era  veterans  end  up  in  prison  after  returning  home.  Available- 
data  suggest  that  there  are  about  29,000  Vietnam  era  veterans 
in  State  and  Federal  prisons.  Many  of  these  veterans  received 
discharges  which  entitle  them  to  VA  benefits.  Unfortunately, 
we  lack  comprehensive  information  about  imprisoned  vet- 
erans. 

I  have  directed  the  Law  Enforcement  Assistance  Adminis- 
tration (LEAA)  to  compile  accurate  data  about  incarcerated 
veterans.  I  have  also  asked  the  LEAA  and  the  Bureau  of 
Prisons  to  develop  an  information  dissemination  program 
for  criminal  justice  system  officials  aimed  at  informing  vet- 
erans of  the  benefits  available  to  them. 

Many  education  and  training  courses  are  offered  in  prisons  at  little 
or  no  cost  to  the  veteran  which  include  free  board  and  room  at  the 
expense  of  the  prisons.  This  results  in  a  financial  bonus  for  such 
veterans  which  is  not  the  intent  of  the  GI  Bill.  For  example,  it 
was  reported  in  California  that  a  Soledad  prisoner,  convicted  of 
armed  robbery,  prefers  to  remain  in  prison  rather  than  accept  proba- 
tion because  he's  receiving  $400  a  month  in  GI  Bill  payments  and  has 
no  subsistence  expenses.  In  another  case,  it  was  pointed  out  that  profit- 
able schooling  is  becoming  the  "in"  thing  among  prisoners.  Nearly 
200  criminals  in  nine  Illinois  prisons  are  receiving  "educational  allow- 
ances" with  no  strings  attached  for  attending  full-time  grade  school, 
high  school  or  college  classes  conducted  at  these  facilities.  Another 
report  from  Illinois  stated  that  the  Veterans'  Administration  will  pay 
more  than  two  dozen  convicted  felons  thousands  of  dollars  to  help 
fund  an  education  program  which  State  government  provides  inmates 
for  no  charge  at  an  Illinois  maximum-security  prison.  The  bill  would 
prohibit  the  payment  of  subsistence  allowance  to  such  veterans.  In- 
carcerated veterans  would  be  eligible  to  receive  only  the  cost  of  tuition 
and  fees. 

Present  law  provides  that  military  personnel  attending  school  under 
the  GI  Bill  are  paid  only  the  cost  of  tuition  and  fees  and  prohibits 
the  payment  of  a  subsistence  allowance.  The  basis  for  this  limitation 
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is  that  active  duty  servicemen  are  being  furnished  their  living  allow- 
ances by  the  Armed  Forces. 

The  bill,  therefore,  would  limit  the  amount  of  educational  assistance 
available  to  incarcerated  veterans  to  tuition  and  fees,  the  same  level 
of  assistance  now  being  paid  to  in-service  personnel  going  to  school 
under  the  program. 

707(d)  would  add  a  new  section  to  title  38.  United  States  Code 
entitled,  "§  3205,  Limitation  of  payment  of  compensation  for  service- 
connected  disabilities  and  payment  of  dependency  and  indemnity  com- 
pensation during  confinement  in  a  penal  institution.''  This  new  section 
would  reduce  compensation  for  incarcerated  veterans  to  no  more  than 
$60  after  the  61st  day  following  conviction.  The  remaining  compensa- 
tion which  such  veteran  would  receive  for  that  period  of  time  but  for 
his  confinement  may  be  apportioned  to  his  wife  and  children. 

Further,  this  section  would  disqualify  surviving  spouses  or  children 
from  receiving  compensation  or  dependency  and  indemnity  compensa- 
tion in  excess  of  $60  monthly  on  the  61st  day  while  serving  sentence 
in  a  penal  institution.  Again,  the  remaining  monies  may  be  appor- 
tioned to  the  remaining  dependents. 

The  Congressional  Budget  Office  estimates  that  the  enactment  of  the 
provision  limiting  educational  payments  to  incarcerated  veterans  will 
result  in  savings  of  $6.2  million  for  fiscal  year  1981,  and  the  limiting 
of  compensation  payments  to  incarcerated  veterans  will  result  in  sav- 
ings of  $3  million  for  fiscal  year  1981,  for  a  total  savings  of  $9.2 
million  for  fiscal  year  1981. 

There  follows  official  costs  estimates  received  from  the  Congressional 
Budget  Office  reflecting  the  costs  set  out  above. 

Cost  estimates 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  B.C.,  June  12, 1980. 

Hon.  Eat  Roberts, 

Chairman,  Committee  on  Veterans'  Affairs,  U.S.  House  of  Representa- 
tives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  H.R.  7511,  the  Veterans'  Disability  Compen- 
sation and  Survivors'  Benefits  Amendments  of  1980. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

Enclosure. 

congressional  budget  office  cost  estimate 

June  12, 1980. 

1.  Bill  number :  H.R.  7511. 

2.  Bill  title:  Veterans'  Disability  Compensation  and  Survivors' 
Benefits  Amendments  of  1980. 

3.  Bill  status :  As  reported  by  the  House  Veterans'  Affairs  Commit- 
tee on  June  12, 1980. 
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4.  Bill  purpose :  To  amend  title  38,  U.S.C.,  to  provide  a  cost-of-living 
increase  in  the  rates  of  disability  compensation  and  of  dependency  and 
indemnity  compensation,  and  for  other  purposes. 

5.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars] 

1981         1982  1983  1984  1985 

Title  h 

Required  budget  authority                                              804.6       810.1  817.8  823.2  828.6 

Outlays                                                                   740.4       809.7  817.2  822.8  828.2 

Title  II: 

Required  budget  authority                                              175.2       175.5  175.9  176.3  176.6 

Outlays                                                                    161.1        175.5  175.9  176.2  176.6 

Title  III: 

Estimated  authorization  level                                           0            1.1  1.1  1.2  1.2 

Required  budget  authority                                             -85.5        -2.0  -2.1  -2.1  -2.1 

Outlays                                                                  -85.3         -.9  -1.0  -.9  -.9 


Total  budgetary  impact: 

Estimated  authorization  level   0  1.1  1.1  1.2  1.2 

Required  budget  authority   894.3  983.6  991.6  997.4  1,003.1 

Outlays   816.2  984.3  992.1  998.1  1,003.9 


The  cost  of  this  bill  falls  within  function  TOO. 
6.  Basis  for  estimate. — 

Title  I :  Monthly  disability  compensation  rates  and  the  special  cloth- 
ing allowance  would  be  increased  by  13  percent.  The  rate  paid  under 
section  314  (k) ,  however,  would  not  be  increased. 

[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983         1984  1985 


Disability  compensation  increase 
Required  budget  authority.. 
Outlays  

Clothing  allowance  increase: 
Required  budget  authority.- 
Outlays  


802.5 

807.9 

815.5 

820.8 

826.1 

738.3 

807.5 

814.9 

820.4 

825.7 

2.1 

2.2 

2.3 

2.4 

2.5 

2.1 

2.2 

2.3 

2.4 

2.5 

The  cost  of  this  section  was  estimated  by  multiplying  by  13  percent 
the  projected  average  cost  for  all  veterans  receiving  compensation  in 
each  year.  The  resulting  average  increase  in  cost  was  then  multiplied 
by  the  estimated  number  of  disability  compensation  cases  in  each  year. 
This  gross  cost  figure  was  then  reduced  by  the  estimated  savings  from 
not  increasing  the  rates  for  section  314 (k)  cases.  The  cost  of  the  in- 
crease in  clothing  allowance  was  estimated  by  multiplying  the  pro- 
jected number  of  cases  receiving  clothing  allowances  by  the  amount  of 
the  increase. 

Title  IT:  All  monthly  dependency  and  indemnity  compensation 
(DIC)  rates  would  be  increased  by  13  percent. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority  

Outlays     ... 

  175. 2 

  161. 1 

175.5 
175.5 

175.9 
175.9 

176.3 
176.2 

176.6 
176.6 

The  cost  of  this  section  was  estimated  by  multiplying  the  projected 
average  cost  for  all  DIC  cases  in  each  year  by  13  percent,  then  multi- 
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plying  the  resulting  average  increase  in  cost  by  the  estimated  number 
of  cases  in  each  year. 

Title  III :  Section  301 :  This  section  would  extend  the  authority  of 
the  Administrator  of  Veterans  Affairs  to  maintain  a  regional  office  in 
the  Philippines  through  September  30,  1985.  The  current  authority 
expires  at  the  end  of  fiscal  year  1981. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Estimated  authorization  level . 

Estimated  outlays              .         -  - 

  0 

1.1 
1.1 

1.1 
1.1 

1.2 
1.2 

1.2 
1.2 

This  estimate  is  based  on  information  from  VA  on  the  projected 
cost  of  operating  the  Manila  regional  office. 

Section  302(a):  This  provision  would  affect  the  distribution  of 
retroactive  dependents'  payments  under  DIG.  The  change  would  not 
affect  total  award  levels  and,  therefore,  would  have  no  direct  benefit 
cost.  It  would,  however,  simplify  the  administration  of  certain  awards 
and  could  be  expected  to  result  in  some  savings  in  operating  expenses. 
These  savings  should  be  less  than  $500,000  a  year,  however. 

Section  302(h) :  This  section  would  eliminate  duplicate  DIG  pay- 
ments to  certain  children  in  the  month  in  which  they  reach  age  18. 
Although  there  would  be  some  benefit  savings  as  a  result  of  this  pro- 
vision, the  savings  would  not  be  significant. 

Section  303:  This  section  would  limit  eligibility  for  non-service- 
connected  burial  and  plot  allowances  to  cases  where  the  income  of  the 
deceased  veteran  and  his  spouse,  in  the  twelve  months  prior  to  the 
veteran's  death,  had  been  $20,000  or  less.  This  limitation  on  eligibility, 
however,  is  specified  to  apply  only  during  fiscal  year  1981. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority...  .  . 

  -83. 5 

0 

0 

0 

0 

Outlays... 

  -83.5 

0 

0 

0 

0 

The  income  distribution  for  veterans  age  65  and  older  from  the  1970 
census  (inflated  to  current  dollars)  was  used  to  estimate  the  number 
of  cases  with  incomes  greater  than  $20,000. 

Section  304 :  This  section  would  extend  eligibility  for  government 
headstones  or  grave  markers  to  the  spouses  and  certain  children  of 
veterans  who  are  buried  in  State  veterans'  cemeteries.  Since  there  are 
few  State  veterans'  cemeteries,  and  since  the  average  cost  of  a  govern- 
ment headstone  or  marker  is  approximately  $50,  the  cost  of  this  pro- 
vision should  not  be  significant. 

Section  305(a)  :  This  section  would  provide  that  pension  benefits 
may  be  paid  concurrently  with  military  retired  pay.  According  to 
the  YA  and  the  House  Committee  on  Veterans  Affairs,  there  are  only 
a  handful  of  individuals  whose  military  retired  pay  is  low  enough  for 
them  to  qualify  for  pension.  This  section  is.  therefore,  not  expected  to 
have  a  significant  cost. 
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Section  305(b) :  This  section  eliminates  a  discrepancy  in  the  pro- 
visions to  reduce  pension  benefits  during  hospital  stays.  According 
to  VA  sources,  the  provision  would  result  in  benefit  costs  of  approxi- 
mately $1  million  a  year. 


[By  fiscal  years,  in  millions  of  dollars) 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority.. .  . 

  1 

1 

1 

1 '  y 

1 

Outlays.      .                              _  .   

  1 

1 

1 

1 

1 

Section  306:  This  section  would  provide  that  unmarried  veterans 
in  receipt  of  disability  compensation  and  surviving  spouses  or  children 
in  receipt  of  dependency  and  indemnity  compensation  (DIC)  who  are 
incarcerated  for  more  than  60  days  would  have  their  compensation 
or  DIC  benefits  reduced  to  no  more  than  $60  a  month.  Incarcerated 
veterans  with  spouses,  dependent  children  or  dependent  parents  and 
incarcerated  surviving  spouses  with  dependent  children  would  have 
the  amount  of  their  benefits  in  excess  of  $60  a  month  apportioned  to 
their  dependents. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority  

Outlays    

   -3.0 

  -2.8 

-3 
-3 

-3.1 
-3.1 

-3.1 
-3.1 

-3.1 
-3.1 

There  are  no  data  available  on  the  number  of  service-disabled  veter- 
ans or  DIC  recipients  in  prison,  nor  on  the  level  of  compensation  bene- 
fits such  individuals  receive.  A  study  of  inmates  of  Pennsylvania  state 
prisons  (Kehrer  and  Mittra,  Characteristics  and  Needs  of  Veteran 
Inmates  in  Pennsylvania  State  Correctional  Institutions,  Office  of 
Equal  Opportunity,  Pennsylvania  Department  of  Education,  in  con- 
junction with  the  Bureau  of  Correction,  Pennsylvania  Department 
of  Justice,  May  1975)  determined  that  25  percent  of  the  inmates  of 
that  prison  system  were  veterans.  According  to  the  Bureau  of  the 
Census,  on  December  31,  1979  there  were  314,083  inmates  in  federal 
and  state  prisons.  If  25  percent  of  these  inmates  are  veterans,  there 
would  be  approximately  78,500  veterans.  Of  Vietnam  Era  veterans, 
5.4  percent  are  receiving  disability  compensation.  One  would  expect 
that  disabled  veterans  would  be  less  likely  to  commit  crimes  than  the 
rest  of  the  veteran  population  since  their  compensation  benefits  would 
provide  them  with  at  least  some  guaranteed  income.  On  this  basis,  it 
was  assumed  that  2,000  recipients  of  disability  compensation  and  200 
recipients  of  DIC  would  have  their  benefits  reduced  as  a  result  of  this 
provision.  The  estimate  further  assumes  that  such  individuals  cur- 
rently receive  one-half  the  average  benefit  level  of  all  recipients  of 
the  respective  program.  Since  there  is  little  hard  data  to  back-up  these 
assumptions,  this  estimate  should  be  viewed  only  as  a  rough  approxi- 
mation of  the  savings  that  would  result  from  this  provision. 

Section  307 :  This  section  would  establish  a  minimum  number  of 
employees  for  the  American  Battle  Monuments  Commission  ( ABMC) . 
The  Commission  is  directed  to  employ  not  less  than  50  individuals  in 
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competitive  service  and  not  less  than  348  individuals  who  are  citizens 
of  the  countries  in  which  ABMC  cemeteries,  monuments  and  me- 
morials are  located,  subject  to  the  availability  of  appropriations.  Ac- 
cording to  the  fiscal  year  1981  budget,  the  ABMC  currently  employs 
45  general  schedule  employees  and  339  unscheduled  employees.  The 
cost  of  the  additional  personnel  mandated  by  this  section  would  be 
less  than  $500,000  a  year. 

7.  Estimate  comparison :  None. 

8.  Previous  CBO  estimate :  None. 

9.  Estimate  prepared  by  K.  W.  Shepherd. 

10.  Estimate  approved  by : 

C.  G.  Nttckols, 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis) . 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  B.C.,  June  20, 1980. 

Hon.  Kay  Roberts, 

Chairman,  Committee  on  Veterans'  Affairs,  U.S.  House  of  Repre- 
sentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  H.R.  7394,  the  Veterans  Rehabilitation  and 
Education  Amendments  of  1980. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Robert  D.  Reischauer 
(For  Alice  M.  Rivlin,  Director) . 

Enclosure. 

Congressional  Budget  Office  Cost  Estimate 

June  20,  1980. 

1.  Bill  number :  H.R.  7394. 

2.  Bill  title:  Veterans  Rehabilitation  and  Education  Amendments 
of  1980. 

3.  Bill  status :  Ordered  reported  by  the  House  Committee  on  Vet- 
erans' Affairs  June  12, 1980. 

4.  Bill  purpose  :  To  amend  title  38,  United  States  Code,  to  revise  the 
veterans'  vocational  rehabilitation  program,  to  provide  a  10  percent 
increase  in  the  rates  of  educational  assistance  under  the  GI  bill,  to 
make  certain  improvements  in  the  educational  assistance  programs 
for  veterans  and  eligible  survivors  and  dependents,  to  revise  and 
expand  veterans'  employment  and  training  programs,  to  provide  cer- 
tain cost-saving  administrative  provisions,  and  for  other  purposes. 

5.  Cost  estimate :  This  bill  would  result  in  additional  future  federal 
liabilities  through  an  extension  of  existing  entitlements  and  would 
require  subsequent  appropriation  action  to  provide  the  necessary 
budget  authority.  The  figures  shown  as  "Required  Budget  Authority" 
represent  an  estimate  of  the  additional  budget  authority  needed  to 
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cover  the  estimated  outlays  that  would  result  from  enactment  of 
H.R.  7394. 

A  negative  budget  authority  indicates  that  this  bill  would  reduce 
future  federal  liabilities  through  a  change  to  an  existing  entitlement 
and  therefore  could  permit  subsequent  appropriations  action  to  reduce 
the  budget  authority  for  this  and  other  programs.  Negative  figures 
shown  as  "Required  Budget  Authority"  represent  that  amount  by 
which  budget  authority  for  the  program  could  be  reduced,  as  a  result 
of  this  bill,  below  the  level  needed  under  current  law. 

Only  those  sections  of  H.R.  7394  with  cost  impact  are  listed  in  the 
cost  estimate. 

The  costs  of  this  bill  fall  in  function  700. 

[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983         1984  1985 


Title  I: 

Modifications  to  vocational  rehabilitation: 


Title 

I 
I 

Title 


Required  budget  authority  

8.4 

8.4 

8.3 

8.3 

8.4 

Estimated  outlays.     .   

8.4 

8.4 

8.3 

8.3 

8.4 

17-percent  rate  increase  for  ch.  31: 

Required  budget  authority    

21.2 

30.2 

30.6 

25.4 

21.4 

Estimated  outlays    

19.2 

31.0 

31.2 

26.0 

21.4 

!  11:  10-percent  rate  increase  for  chs.  34  and  35: 

Required  budget  authority      

273.3 

293.9 

240.6 

165.8 

127.2 

Estimated  outlays.  ...                               .  .  

246.5 

300.4 

246.3 

172.4 

127.2 

i  VI: 

Repeal  of  correspondence  and  flight  training: 

Required  budget  authority    

-56.3 

-48.1 

-39.4 

-30.3 

-21.2 

Estimated  outlays.    

-56.3 

-48.1 

-39.4 

-30.3 

-21.2 

Debt  collection  provisions: 

Required  budget  authority    

-116.0 

-141.0 

-109.0 

-88.0 

-65.0 

Estimated  outlays.      _      __ 

-116.0 

-141.0 

-109.0 

-88.0 

-65.0 

Changes  affecting  training  under  the  post-Vietnam  era 

veteran's  educational  assistance  program  (ch.  32): 

Required  budget  authority   

-.9 

-2.4 

-1.7 

-1.0 

-.9 

Estimated  outlays    

-.9 

-2.4 

-1.7 

-1.0 

-.9 

Limitation  on  payments  to  incarcerated  veterans: 

Required  budget  authority    

-6.2 

-4.2 

-2.9 

-1.9 

-1.4 

Estimated  outlays.  

-6.2 

-4.2 

-2.9 

-1.9 

-1.4 

Total  cost: 

Required  budget  authority    

Estimated  outlays  

123.5 
94.7 

136.8 
144.1 

126.5 
132.8 

78.3 
85.5 

68.5 
68.5 

6.  Basis  for  estimate. — 

Title  I 

1.  Modification  of  Vocational  Rehabilitation 

This  provision  would  make  various  Administration  proposed  modi- 
fications to  the  program  to  rehabilitate  disabled  veterans  under 
Chapter  31,  Title  38,  U.S.C.  These  modifications  would  provide: 
1)  additional  employment  placement  and  adjustment  services,  2)  the 
payment  of  the  two  month  post-rehabilitative  subsistence  allowance 
at  the  full-time  rate  instead  of  at  the  previously  paid  rate,  3)  addi- 
tional counseling  and  guidance,  4)  prevocational  evaluation  and  as- 
sistance, and  5)  various  other  improvements  in  what  is  available  to 
these  veterans.  In  addition,  the  provision  would  bolster  the  Veterans' 
Administration's  capacity  to  provide  vocational  rehabilitation  serv- 
ices through  increased  staff  development  activities  and  research  and 
demonstration  grants. 

CBO  accepts  the  Veterans'  Administration's  estimates  for  these 
modifications. 
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(By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority   -   

Estimated  outlays...    

  8. 4 

  8.4 

8.4 
8.4 

8.3 
8.3 

8.3 
8.3 

8.4 
8.4 

Rate  Increase  for  Training  Tinder  Vocational  Rehabilitation 
The  provision  would  raise  the  payment  rate  for  vocational  rehabili- 
tation by  17  percent.  Additional  expenditures  would  occur  three  differ- 
ent ways:  1)  additional  payments  will  be  made  to  those  in  training; 
2)  some  disabled  veterans  will  be  induced  to  train  who  would  not  have 
trained ;  and  3)  some  disabled  veterans  currently  training  under  Chap- 
ter 34  would  be  induced  to  train  under  Chapter  31  at  the  new  higher 
rate. 

For  fiscal  year  1981,  these  three  costs  are  determined: 

(1)  For  the  projected  25,500  who  would  train  in  any  case,  average 
cost  rises  from  an  estimated  $3,450  to  $3,864,  resulting  in  a  cost  of 
$10.6  million. 

(2)  For  an  estimated  2,000  additional  disabled  veterans  induced  to 
train,  there  is  an  additional  cost  of  $7.7  million. 

(3)  And,  for  the  estimated  2,500  veterans  who  choose  chapter  31 
instead  of  chapter  34,  there  is  an  additional  cost  of  $2.9  million. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority.    .  

   21.2 

30.2 

30.6 

25.4 

21.4 

Estimated  outlays     

  19. 2 

31.0 

31.2 

26.0 

21.4 

Title  II 

1.  This  provision  would  raise  benefit  levels  by  10  percent  for  Chap- 
ters 34  and  35  (respectively,  the  Veterans'  Educational  Assistance  Pro- 
gram and  the  Survivors'  and  Dependents'  Educational  Assistance 
Program) .  It  is  expected  that  this  will  raise  expenditures  in  two  ways. 
First,  it  will  cause  the  average  cost  per  trainee  to  go  up  by  about  10 
percent.  For  veterans  training  under  the  Veterans'  Educational  Assist- 
ance Program,  average  cost  can  be  expected  to  rise  from  $2,025  per 
year  to  $2,225  per  year.  For  those  training  under  the  Survivors'  and 
Dependents'  Educational  Assistance  Program,  the  average  cost  will 
rise  from  an  estimated  $2,065  per  year  to  $2,275.  Second,  it  will  cause 
additional  persons  to  train  who  would  not  have  trained  otherwise.  The 
following  table  shows  the  estimated  number  of  veterans  training 
under  the  GI  Bill  with  and  without  the  10  percent  increase. 


ESTIMATED  NUMBER  OF  VETERANS  WHO  WILL  TRAIN  UNDER  THE  GI  BILL 
[By  fiscal  years,  in  thousands] 


1981 

1982 

1983 

1984 

1985 

Without  the  10-perent  increase    

With  the  10-percent  increase  (assumes  17-percent  rate  increase 
in  ch.  31)  

668 
719 

442 
515 

291 
349 

200 
237 

141 
166 
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Similar  relative  differences  occur  for  the  smaller  Survivors'  and 
Dependents'  Educational  Assistance  Program.  The  total  cost  includ- 
ing the  increased  cost  both  for  the  current  trainees  and  new  trainees  is 
shown  below. 

COST  ESTIMATE 
[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority    

  273. 3 

293.9 

240.6 

165.8 

127.2 

Estimated  outlays.  _  ______ 

  246. 5 

300.4 

246.3 

172.4 

127.2 

2.  This  provision  would  increase  payments  to  state  approving  agen- 
cies for  administration  by  10  percent.  Current  payments  are  about 
$1.4  million  for  fiscal  year  1981  which  means  an  added  cost  of  $140,000 
with  the  10  percent  increase. 

COST  ESTIMATE 
[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority  

Estimated  outlays  __     

  (0 

  (») 

0) 
0) 

(') 
(0 

0) 
(0 

0) 
0) 

i  Less  than  $500,000. 

Title  VI  (Cost  Savings  Provisions) 
1.  Repeal  of  Correspondence  and  Flight  Training 

VA  and  CBO  estimates  indicate  that  the  repeal  of  correspondence 
and  flight  training  would  result  in  over  50,000  fewer  GI  Bill  trainees  in 
fiscal  year  1981.  Resulting  savings  would  be  $56.3  million. 

COST  ESTIMATE 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority    

Estimated  outlays.                                .   .  . 

-56.3 
-56.3 

-48.1 
-48.1 

-39.4 
-39.4 

-30.3 
-30.3 

-21.2 
-21.2 

2.  Debt  Collection  Provisions 

There  are  three  basic  provisions  which  apply  to  VA  debt  collection 
procedures : 

(1)  To  allow  VA  to  disclose  names  and  addresses  of  veterans 
and  other  information  to  consumer  reporting  agencies  for  debt 
collection  purposes, 

(2)  To  authorize  VA  to  charge  interest  on  debts  owed  the  fed- 
eral government  plus  additional  charges  to  cover  the  cost  of  the 
debt  collection  procedures, 

(3)  To  eliminate  the  current  six  year  statute  of  limitations  on 
debts  owed  the  United  States  for  programs  administered  by  the 
Veterans  Administration. 

As  of  the  end  of  fiscal  year  1979,  the  Veterans  Administration  was 
owed  an  estimated  $394  million  in  terminated  overpayments.  In  addi- 
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tion,  as  of  the  end  of  January  1980,  it  had  another  $505  million  in  cur- 
rent overpayments  oustanding.  CBO  expects  that  greater  proportions 
of  both  categories  will  be  collected  should  these  provisions  become 
law.  In  fiscal  year  1981,  these  three  provisions  are  assumed  to  result 
in  a  savings  of  $100  million  to  the  federal  government  as  a  result  of 
increased  collections  (one-ninth  of  the  $900  million  total). 

[By  fiscal  years,  in  millions  of  dollars] 

1981         1982         1983         1984  1985 
Cost   -100        -125         -94         -75  -56 


The  Veterans  Administration  has  indicated  that  they  will  incur  the 
following  costs  for  administering  the  disclosure  of  names  to  consumer 
reporting  agencies. 

[By  fiscal  years,  in  millions  of  dollars] 

1981         1982         1983         1984  1985 
Cost      14  10  6  3  2 


Finally,  additional  savings  should  result  as  veterans  either  avoid 
overpayments  or  pay  them  back  more  quickly.  According  to  the  Vet- 
erans Administration,  during  fiscal  year  1979  there  were  $503  million 
in  overpayments  and  through  April  1980  there  were  $261  million  in 
overpayments.  While  there  is  no  hard  evidence  available,  CBO 
assumes  a  $30  million  savings  as  a  result  of  the  deterrent  factor  in 
fiscal  year  1981. 

(By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Cost  

Net  cost: 

Required  budget  authority  . 

Estimated  outlays                     -  -   

  -30 

  -116 

  -116 

-26 

-141 
-141 

-21 

-109 
-109 

-16 

-88 
-88 

-11 

-65 
-65 

3.  Changes  Affecting  Training  Under  the  Post-Vietnam  Era 
Veterans'1  Educational  Assistance  Program  (Chapter  32) 
One  proposal  would  make  counseling  available  under  Chapter  32. 
The  Veterans  Administration  has  estimated  that  this  would  result 
in  $100,000  in  additional  expenditures  in  fiscal  year  1981.  A  second 
proposal  would  eliminate  the  Predischarge  Education  Program 
(PREP)  provided  under  Chapter  32.  CBO  estimates  that  this  would 
result  in  2,500  fewer  trainees  and  save  $1  million  in  fiscal  year  1981. 

]By  fiscal  years,  in  millions  of  dollars] 


Make  counseling  available  under  ch.  32... 

Eliminate  PREP  training  under  ch.  32  

Net  change: 

Change  in  required  budget  authority. 

Estimated  change  in  outlays  


1981 

1982 

1983 

1984 

1985 

0.1 
-1.0 

0.3 
-2.7 

0.3 
-2.0 

0.4 
-1.4 

0.4 
-1.3 

-.9 
-.9 

-2.4 
-2.4 

-1.7 
-1.7 

-1.0 
-1.0 

-.9 
-.9 
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If.  Limitation  on  Payments  to  Incarcerated  Veterans 

This  provision  would  limit  veterans'  educational  assistance  for  in- 
carcerated veterans  to  the  payment  of  tuition  and  fees.  Payment  of 
tuition,  books  and  fees  would  also  be  eliminated  where  federal  or  state 
programs  provide  this  support.  Out  of  a  total  federal  state  and  prison 
population  of  314,000  (as  of  December  31,  1979)  it  has  been  estimated 
that  25  percent  are  veterans  (78,500).  Assuming  one  quarter  of  these 
are  eligible  for  the  GI  Bill  (19,625)  and  applying  a  20  percent  par- 
ticipation rate  implies  that  3,925  will  train  under  the  GI  Bill.  CBO 
assumes  that  payments  for  these  individuals  average  $2,000  per  year 
and  that  one-third  of  these  payments  go  for  tuition,  books  and  fees. 
Thus  limiting  these  veterans  to  tuition,  books  and  fees  gives  a  savings 
of  about  $5.2  million  in  fiscal  year  1981.  CBO  assumes  an  additional 
$1  million  will  be  saved  as  a  result  of  eliminating  payments  for  tui- 
tion, books  and  fees  for  those  veteran  inmates  receiving  payments  un- 
der federal  or  state  programs. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority   ... 

Estimated  outlays.    . 

  -6.2 

  -6.2 

-4.2 
-4.2 

-2.9 
-2.9 

-1.9 
-1.9 

-1.4 
-1.4 

7.  Estimate  comparison :  None. 

8.  Previous  CBO  estimate :  None. 

9.  Estimate  prepared  by  Al  Peden. 

10.  Estimate  approved  by : 

Charles  Seagrave 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis) . 


U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  B.C.,  June  26, 1980. 

Hon.  Ray  Roberts, 

Chairman,  Committee  on  Veterans'*  Affairs,  TJ.S.  House  of  Repre- 
sentatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  revised  cost  estimate  for  H.R.  7102,  the  Veterans'  Adminis- 
tration Health- Care  Personnel  Act  of  1980. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 

Enclosure. 

congressional  budget  ofeice  cost  estimate 

June  26,  1980. 

1.  Bill  number:  H.R.  7102. 

2.  Bill  title :  Veterans'  Administration  Health-Care  Personnel  Act 
of  1980. 


65-219  0-80-21 
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3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Veterans  Affairs,  April  24, 1980. 

4.  Bill  purpose :  To  amend  title  38,  U.S.C.,  to  promote  the  recruit- 
ment and  retention  of  physicians,  dentists,  nurses,  and  other  health- 
care personnel  in  the  Department  of  Medicine  and  Surgery  of  the 
Veterans'  Administration,  and  for  other  purposes. 

5.  Cost  estimate : 

[By  fiscal  years,  in  millions  of  dollars) 


1981         1982         1983         1984  1985 


Title  I— Revision  of  special  pay: 

Estimated  authorization  level   

Estimated  outlays  

Sec.  103(d)—  Civil  service  retirement  provision  (function  600): 

Estimated  budget  authority    

Estimated  outlays    

Title  II— Health  professional  scholarship  program: 
Scholarship  program  costs: 

Estimated  authorization  level   

Estimated  outlays    

Offsetting  savings  in  medical  care  costs: 

Estimated  authorization  level   .  

Estimated  outlays  

Title  III— Standards  for  presumption  of  inability  to  defray  medi- 
cal expenses: 

Estimated  authorization  level    

Estimated  outlays  

Net  function  600  impact: 

Estimated  budget  authority    

Estimated  outlays    

Net  function  700  impact: 

Estimated  authorization  level    

Estimated  outlays.     


40.0 
38.5 

40.0 
40.0 

40.0 
40.0 

40.0 
40.0 

40.0 
40.0 

0) 
-1.2 

.5 
-3.9 

.6 
-7.2 

.6 
-7.5 

.6 
-7.3 

14.0 
14.0 

13.8 
13.8 

13.0 
13.0 

12.8 
12.8 

13.2 
13.2 

0 
0 

-.4 
-.4 

-.6 
-.6 

-1.2 
-1.2 

-1.2 
-1.2 

109.1 
-109.1 

-124.8 
-124.8 

-143.4 
-143.4 

-165.8 
-165.8 

-193.4 
-193.4 

.3 
-1.2 

.5 
-3.9 

.6 
-7.2 

.6 
-7.5 

.6 
-7.3 

-55.1 
-56.6 

-71.4 
-71.4 

-91.0 
-91.0 

-114.2 
-114.2 

-141.4 
-141.4 

i  Less  than  $500,000. 

Note:  The  impact  of  this  bill  falls  within  budget  functions  600  and  700. 

6.  Basis  for  estimate. — 

Title  I. — This  title  would  increase  the  special  pay  authorized  for 
full-time  VA  physicians  and  dentists  by  approximately  65  percent. 
Title  I  would  also  make  permanent  the  authorization  for  special  pay 
and  would  exempt  VA  health-care  professionals  from  the  provisions 
of  title  V,  U.S.C.,  related  to  the  Senior  Executive  Service.  The  pro- 
visions relating  to  special  pay  would  be  effective  for  pay  periods 
beginning  after  September  30, 1980. 

[By  fiscal  years,  in  millions  of  dollars] 


1981         1982        1983        1984  1985 


Estimated  authorization  level   40.0  40  40  40  40 

Estimated  outlays   38.5  40  40  40  40 


The  cost  of  this  title  was  estimated  by  multiplying  the  increase  in 
each  special  pay  category  by  the  number  of  employees  receiving  special 
pay  in  that  category  according  to  VA  data  as  of  February  28,  1979. 
Employment  levels  were  assumed  to  remain  static  throughout  the 
projection  period. 

Section  103  {d) — In  addition,  title  I  would  provide  that  special  pay 
for  VA  physicians  and  dentists  with  15  or  more  years  of  full-time 
service  be  considered  basic  pay  for  the  purpose  of  their  contributions 
to  and  annuities  from  the  Civil  Service  Retirement  Fund. 
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[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Civil  service  retirement  (budget  function  600): 

Estimated  budget  authority  .          _  ___  __ 

Estimated  outlays    

  (0 

-1.2 

0.5 
-3.9 

0.6 
-7.2 

0.6 
-7.5 

0.6 
-7-3 

i  Less  than  $500,000. 


It  is  estimated  that  approximately  93  physicians  and  dentists  with 
15  or  more  years  of  full-time  service  are  eligible  to  retire  each  year. 
The  average  special  pay  for  individuals  in  this  group  is  estimated  to 
be  $10,500  after  the  increase  provided  by  this  title.  The  inclusion  of 
special  pay  would  substantially  increase  retirement  annuities,  there- 
fore, it  is  estimated  that  most  VA  physicians  and  dentists  would  post- 
pone retirement  until  they  could  include  three  years  of  special  pay 
in  their  retirement  annuity  calculations. 

Enactment  of  H.R.  7102  would  affect  the  Civil  Service  Retirement 
Fund  in  three  ways.  First,  it  would  increase  the  employee/employer 
contribution  to  the  fund.  This  amount  is  estimated  to  equal  $0.1  million 
in  estimated  budget  authority  to  the  retirement  fund  in  fiscal  year 
1981  and  grow  to  $0.4  million  for  fiscal  year  1983  and  subsequent  years. 
Second,  it  is  estimated  to  increase  the  unfunded  liability  of  the  Civil 
Service  Retirement  Fund.  The  estimated  increase  in  unfunded  liability 
of  $3.4  million  would  be  paid  in  annual  appropriations  of  $0.2  million 
to  amortize  this  liability  over  the  next  thirty  years.  Third,  it  would 
reduce  retirement  outlays  to  reflect  the  postponement  of  retirement, 
but,  beginning  in  fiscal  year  1985,  the  reductions  would  be  partially 
offset  by  larger  annuities  reflecting  the  impact  of  special  pay. 

Title  II. — This  title  would  establish  a  health  personnel  scholarship 
program.  Through  this  program  the  VA  would  grant  scholarships  for 
certain  types  of  health-related  training  in  exchange  for  obligated  VA 
employment  at  slightly  reduced  salary  levels  after  the  completion  of 
training.  Emphasis  would  be  placed  on  accepting  individuals  into  the 
program  whose  chosen  field  of  specialization  is  one  in  which  the  VA 
is  experiencing  a  shortage  of  qualified  personnel.  The  scholarships 
would  cover  all  tuition  and  fees,  as  well  as  a  monthly  stipend  of  $485. 
The  monthly  stipend  would  be  adjusted  annually  by  the  same  per- 
centage of  increase  that  is  made  to  the  rates  of  pay  under  the  General 
Schedule  for  federal  employees. 

Upon  completion  of  training,  each  scholarship  recipient  would  owe 
the  VA  one  year  of  obligated  employment  for  each  year  for  which  the 
individual  received  a  scholarship.  Medical  school  graduates  would  be 
allowed  to  defer  repayment  of  their  obligated  service  while  they  are 
receiving  graduate  medical  education,  but  their  period  of  obligated 
employment  would  be  increased  by  six  months  for  each  year  of  defer- 
ment, During  the  first  three  years  of  obligated  employment,  physicians 
and  dentists  would  not  be  eligible  for  special  pay  and  would  be  eligible 
for  only  half  of  the  normal  special  pay  level  during  the  remainder  of 
their  obligated  service. 
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[By  fiscal  years,  in  millions  of  dollars] 


1  Q01 

1099 

1300 

1304 

1300 

Scholarship  program  costs: 

Estimated  authorization  level  .   

  14 

13.8 

13.0 

12.8 

13.2 

Estimated  outlays    

  14 

13.8 

13.0 

12.8 

13.2 

Offsetting  savings  in  medical  care  costs: 

Estimated  authorization  level  .  __.   

  0 

-.4 

-.6 

-1.2 

-1.2 

Estimated  outlays.  ._.             _  .   

  0 

-.4 

-.6 

-1.2 

-1.2 

The  above  cost  estimate  is  based  on  the  following  assumptions : 

Forty  percent  of  medical  school  scholarships  are  assumed  to  be 
granted  to  students  in  their  fourth  year  of  medical  school,  30  percent 
to  students  in  their  third  year,  20  percent  to  students  in  their  second 
year  and  10  percent  to  students  in  their  first  year. 

In  the  first  year  of  the  program,  25  percent  of  nursing  school  scholar- 
ships are  assumed  to  be  granted  to  students  in  each  of  the  four  years  of 
nursing  school.  In  later  years  all  nursing  school  scholarships  are  as- 
sumed to  be  granted  to  students  in  their  first  year. 

In  the  first  year  of  the  program,  it  is  assumed  that  200  scholarships 
will  be  granted  to  medical  school  students  and  800  to  nursing  school 
students.  In  each  of  the  remaining  four  years,  100  new  scholarships  will 
be  granted  to  medical  school  students  and  200  new  scholarships  to 
nursing  school  students. 

Attrition  rates  for  medical  and  nursing  school  students  are  assumed 
to  be :  16  percent  before  the  beginning  of  the  second  year  of  school,  an 
additional  5  percent  before  the  beginning  of  the  third  year,  an  addi- 
tional 2  percent  before  the  beginning  of  the  fourth  year  and  a  final  2 
percent  before  the  beginning  of  graduate  medical  training. 

Ten  percent  of  medical  school  scholarship  recipients  are  assumed  to 
complete  one  year  of  graduate  work;  the  remainder  are  assumed  to 
complete  four  years. 

The  annual  savings  in  special  pay  is  assumed  to  be  $16,300  per  year 
for  each  physician  during  the  first  three  years  of  his/her  obligated 
service. 

The  salary  savings  for  nurses  is  assumed  to  be  $2,100  per  year  for 
each  nurse  during  the  period  of  obligated  employment. 

Current  CBO  projections  of  increases  in  federal  salary  levels  were 
used  to  inflate  the  scholarship  stipend  in  the  out-years. 

Title  III. — Section  301  of  this  title  would  limit  the  automatic  pre- 
sumption of  a  veteran's  inability  to  defray  necessary  medical  expenses 
(such  presumption  entitles  the  veteran  to  free  VA  medical  care)  to 
three  categories  of  veterans :  those  eligible  for  Medicaid,  those  with  a 
service-connected  disability  and  those  in  receipt  of  a  VA  pension. 
Under  current  law  the  VA  must  accept  the  signed  oath  of  anv  veteran 
that  he/she  is  unable  to  pay  for  needed  medical  services,  without  re- 
quiring any  further  evidence  of  financial  need. 

The  other  sections  of  this  title  would  make  technical  amendments  to 
title  38  which  would  not  be  expected  to  have  any  significant  budgetary 
impact. 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Estimated  authorization  level  

Estimated  outlays     

  -109.1 

  -109.1 

-124.8 
-124.8 

-143.4 
-143.4 

-165.8 
-165.8 

-193.4 
-193.4 
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The  above  estimate  assumes  that  slightly  over  400,000  cases,  who 
would  be  automatically  admitted  to  VA  hospitals  under  current  law 
on  the  basis  of  the  poverty  oath,  would  have  their  applications  for 
admission  reviewed  under  this  amendment  to  determine  their  ability 
to  pay.  Of  those  400,000  cases,  5  percent  are  assumed  to  have  sufficient 
insurance  coverage  to  defray  the  cost  of  treatment  and,  therefore, 
would  be  denied  admission.  An  additional  2  percent  are  assumed  to 
have  sufficient  personal  income  and  assets  to  pay  for  their  care.  For  out- 
patient care,  only  1  percent  of  visits  are  assumed  to  be  denied. 

An  average  cost  per  inpatient  treated  was  estimated  at  $2,367  for 
fiscal  year  1978  based  on  data  contained  in  1978  VA  Annual  Eeport. 
This  figure  was  increased  by  12  percent  a  year  to  account  for  inflation. 
An  average  cost  for  outpatient  visits  (staff  visits  only)  was  estimated 
at  $85  in  fiscal  year  1981  based  on  YA  information. 

According  to  VA  sources,  the  administrative  cost  of  reviewing  the 
financial  status  of  discretionary  admissions  would  be  approximately 
$1  million  a  year.  This  figure  was  increased  in  the  out-years  to  account 
for  federal  pay  raises  and  for  increases  in  the  number  of  applications 
for  admission. 

7.  Estimate  comparison :  Xone. 

8.  Previous  CBO  estimate:  A  formal  CBO  estimate  of  H.E.  7102 
was  transmitted  to  the  House  Committee  on  Veterans  Affairs  on 
May  2,  1980.  That  estimate,  however,  did  not  contain  the  impact  of 
section  103(d).  This  estimate  has  been  revised  to  include  the  effects 
of  this  provision. 

9.  Estimate  prepared  by  K.  W.  Shepherd. 

10.  Estimate  approved  by : 

James  L.  Blum, 
Assistant  Director  for  Budget  Analysis. 

Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  38,  UNITED  STATES  CODE 


*  *  *  *  *  *  * 

Part  Sec. 

I.  General  Provisions   101 

II.  General  Benefits   301 

III.  Readjustment  and  Related  Benefits   1501 

IV.  General  Administrative  Provisions   3001 

V.  Boards  and  Departments   4001 

VI.  Acquisition  and  Disposition  of  Property   5001 

PART  I.  GENERAL  PROVISIONS 

Chapter  Sec. 

1.  General    101 

3.  Veterans'  Administration  :  Officers  and  Employees   201 
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PART  II.  GENERAL  BENEFITS 

Chapter  gec 

11.  Compensation  for  Service-Connected  Disability  or  Death   301 

13.  Dependency   and   Indemnity    Compensation   for  Service-Connected 

Deaths   401 

1*5.  Pension  for  Non-Service-Connected  Disability  or  Death  or  for  Service.  501 

17.  Hospital,  Nursing  Home,  Domiciliary,  and  Medical  Care   601 

19.  Insurance   .   701 

21.  Specially  Adapted  Housing  for  Disabled  Veterans   801 

23.  Burial  Benefits   901 

PART  III.  READJUSTMENT  AND  RELATED  BENEFITS 

Chapter  geCi 

31.  Vocational  Rehabilitation   1501 

32.  Post- Vietnam  Era  Veterans'  Educational  Assistance   1601 

34.  Veterans'  Educational  Assistance   1651 

35.  Survivors'  and  Dependents'  Educational  Assistance   1700 

36.  Administration  of  Educational  Benefits   1770 

37.  Home,  Condominium  and  Mobile  Home  Loans   1801 

39.  Automobiles  and  Adaptive  Equipment  for  Certain  Disabled  Veterans 

and  Members  of  the  Armed  Forces   1901 

41.  Job  Counseling,  Training,  and  Placement  Service  for  Veterans   2001 

42.  Employment  and  Training  of  Disabled  and  Vietnam  Era  Veterans   2011 

43.  Veterans'  Reemployment  Rights   2021 

PART  IV.  GENERAL  ADMINISTRATIVE  PROVISIONS 

Chapter  Sec. 

51.  Applications,  Effective  Dates,  and  Payments   3001- 

53.  Special  Provisions  Relating  to  Benefits   3101 

55.  Minors,  Incompetents,  and  Other  Wards   3201 

57.  Records  and  Investigations   3301 

59.  Agents  and  Attorneys   3401 

'61.  Penal  and  Forfeiture  Provisions   3501 

PART  V.  BOARDS  AND  DEPARTMENTS 

Chapter 

Sec. 

71.  Board  of  Veterans'  Appeals   4001 

73.  Department  of  Medicine  and  Surgery   4101 

75.  Veterans'  Canteen  Service   4201 


PART  VI.  ACQUISITION  AND  DISPOSITION  OF  PROPERTY 

Chapter 

Sec. 

81.  Acquisition  and  Operation  of  Hospital  and  Domiciliary  Facilities ; 


Procurement  and  Supply   5001 

82.  Assistance  in  Establishing  New  State  Medical  Schools ;  Grants  to 

Affiliated  Medical  Schools  ;  Assistance  to  Health  Manpower  Training 

Institutions    5070 

83.  Acceptance  of  Gifts  and  Bequests   5101 

85.  Disposition  of  Deceased  Veterans'  Personal  Property   5201 

PART  I.  GENERAL  PROVISIONS 

Chapter 

Sec. 

1.  General    101 

3.  Veterans'  Administration  ;  Officers  and  Employees   201 
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PART  II.  GENERAL  BENEFITS 

******* 

CHAPTER  13— DEPENDENCY  AND  INDEMNITY  COMPEN- 
SATION FOR  SERVICE-CONNECTED  DEATHS 

Subchapter  I — General 

§  415.  Dependency  and  indemnity  compensation  to  parents 

(a)  *  *  * 

[(f)  If  the  Administrator  ascertains  that  there  have  been  overpay- 
ments to  a  parent  under  this  section,  the  Administrator  shall  deduct 
such  overpayments  (unless  waived)  from  any  future  payments  made 
to  such  parent  under  this  section.] 

[(g)]  (/)(!)  In  determining  income  under  this  section,  all  pay- 
ments of  any  kind  or  from  any  source  shall  be  included,  except — 

C(n)](^)  The  monthly  rate  of  dependency  and  indemnity  com- 
pensation payable  to  a  parent  shall  be  increased  by  $85,  as  increased 
from  time  to  time  under  section  3112  of  this  title,  if  such  parent  is 
(1)  a  patient  in  a  nursing  home  or  (2)  helpless  or  blind,  or  so  nearly 
helpless  or  blind  as  to  need  or  require  the  regular  aid  and  attendance  of 
another  person. 

CHAPTER  15 — PENSION  FOR  NON-SERVICE-CONNECTED 
DISABILITY  OR  DEATH  OR  FOR  SERVICE 

Subchapter  I — General 

§  506.  Resource  reports  and  overpayment  adjustments 

(a)  As  a  condition  of  granting  or  continuing  pension  under  sec- 
tions 521,  541,  or  542  of  this  title,  the  Administrator — 

*  *  * 

*  *  *  *  *  #  # 

[(b)  If  there  is  an  overpayment  of  pension  under  section  521,  541, 
or  542  of  this  title,  the  amount  thereof  shall  be  deducted  (unless 
waived)  from  any  future  payments  made  thereunder  to  the  person 
concerned.J 

(b)  If  there  is  an  overpayment  of  pension  under  section  521,  51^1, 
or  51$  of  this  title  or  under  section  306  of  the  Veterans^  and  Survivors^ 
Pension  Improvement  Act  of  1978,  the  amount  of  such  overpayment 
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shall  be  deducted  (unless  waived  by  the  Administrator  under  section 
3102  of  this  title)  in  accordance  tvith  section 3113  of  this  title. 

*  *  *  *  *  *  * 

PART  II.  GENERAL  BENEFITS 

*  *  *  *  *  *  * 

CHAPTER  17— HOSPITAL,  NURSING  HOME,  DOMICILIARY, 
AND  MEDICAL  CARE 

SUBCHAPTER  I— GENERAL 

Sec. 

*  *  *  *  *  *  * 

SUBCHAPTER  III— MISCELLANEOUS  PROVISIONS  RELATING  TO  HOS- 
PITAL AND  NURSING  HOME  CARE  AND  MEDICAL  TREATMENT  OF 
VETERANS 

*  *  *  *  *  *  * 
[622.  Statement  under  oath.] 

622.  Evidence  of  inability  to  defray  necessary  expenses. 

*  *  *  *  *  *  * 

Subchapter  III — Miscellaneous  Provisions  Relating  to  Hospital 
and  Nursing  Home  Care  and  Medical  Treatment  of  Veterans 

*  *  *  *  *  *  * 

[§  622.  Statement  under  oath 

[(a)  For  the  purposes  of  section  610(a)  (1)  (B),  section  610(b)  (2), 
section  624(c) ,  and  section  632(a)  (2)  of  this  title,  the  statement  under 
oath  of  an  applicant  on  such  form  as  may  be  prescribed  by  the  Admin- 
istrator shall  be  accepted  as  sufficient  evidence  of  inability  to  defray 
necessary  expenses. 

[(b  Notwithstanding  the  provisions  of  subsection  (a)  of  this  sec- 
tion, the  receipt  of  pension  under  any  law  administered  by  the  Vet- 
erans' Administration  shall  constitute  sufficient  evidence  of  inability  to 
defray  necessary  expenses,  and  any  veteran  in  receipt  of  such  pension 
shall  be  exempt  from  making  any  statement  under  oath  regarding  such 
veterans'  inability  to  defray  necessary  expenses.] 

§  622.  Evidence  of  inability  to  defray  necessary  expenses 

For  the  purposes  of  sections  610(a)  (1)  (B),  610(b)  (2) ,  624(c) ,  and 
632(a)  (2)  of  this  title,  the  fact  that  a  person  is — 

(1)  eligible  to  receive  medical  assistance  under  a  State  plan 
approved  under  title  XIX  of  the  Social  Security  Act  (42  U.S.C. 
1396etseq.)  ; 

(2)  a  veteran  with  a  service  connected  disability ;  or 

(3)  in  receipt  of  pension  under  any  laio  administered  by  the 
Veterans'*  Administration; 

shall  be  accepted  as  sufficient  evidence  of  such  persons  inability  to 
defray  necessary  expenses. 
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CHAPTER  32— POST-VIETNAM  ERA  VETERANS' 
EDUCATIONAL  ASSISTANCE 

Subchapter  III — Entitlement;  Duration 

******* 

§1631.  Entitlement;  loan  eligibility 

(a)  (1)  A  participant  shall  be  entitled  to  a  maximum  of  36  monthly 
benefit  payments  (or  their  equivalent  in  the  event  of  part-time  benefit 
payments). 

(2)  The  amount  of  the  monthly  payment  to  which  any  eligible 
veteran  is  entitled  shall  be  ascertained  by  (A)  adding  all  contributions 
made  to  the  fund  by  the  eligible  veteran,  (B)  multiplying  the  sum 
by  3,  (C)  adding  all  contributions  made  to  the  fund  for  such  veteran 
by  the  Secretary,  and  (D)  dividing  the  sum  by  the  lesser  of  36  or  the 
number  of  months  in  which  contributions  were  made  by  such  veteran. 

(3)  Payment  of  benefits  under  this  chapter  may  be  made  only  for 
periods  of  time  during  which  an  eligible  veteran  is  actually  enrolled 
in  and  pursuing  an  approved  program  of  education  and,  except  as 
provided  in  paragraph  (4),  only  after  an  eligible  veteran  has  been 
discharged  or  released  from  active  duty. 

(4)  Payment  of  benefits  under  this  chapter  may  be  made  after  a 
participant  has  completed  his  or  her  first  obligated  period  of  active 
duty  (which  began  after  December  31, 1976) ,  or  6  years  of  active  duty 
(which  began  after  December  31,  1976),  whichever  period  is  less. 

[(b)  Any  enlisted  member  of  the  Armed  Forces  participating 
in  the  program  shall  be  eligible  to  participate  in  the  Predischarge 
Education  Program  (PREP),  authorized  by  subchapter  VI  of 
chapter  34  of  this  title,  during  the  last  6  months  of  such  member's 
first  enlistment. 

[(c)  When  an  eligible  veteran  is  pursuing  either  a  program  of 
education  under  this  chapter  by  correspondence  or  a  program  of 
flight  training,  such  eligible  veteran's  entitlement  shall  be  charged 
at  the  rate  of  1  month's  entitlement  for  each  month  of  benefits  paid 
to  the  eligible  veteran  (computed  on  the  basis  of  the  formula 
provided  in  subsection  (a)(2)  of  this  section) .] 

[(d)]  (b)  Eligible  veterans  participating  in  the  program  shall  be 
eligible  for  education  loans  authorized  by  subchapter  III  of  chapter 
36  of  this  title  in  such  amounts  and  on  the  same  terms  and  conditions 
as  provided  in  such  subchapter,  except  that  the  term  "eligible 
veteran"  as  used  in  such  subchapter  shall  be  deemed  to  include  "eligible 
veteran"  as  defined  in  this  chapter. 

Subchapter  IV — Administration 

§  1641.  Requirements 

[The  provisions  of  sections  1670,  1671,  1673,  1674,  1676,  1677, 
1681(c),  1683,  1696,  and  1698  of  this  title  and  the  provisions  of 


328 


chapter  36  of  this  title,  with  the  exception  of  sections  1777,  1780  (c), 
and  1787  shall  be  applicable  to  the  program.] 

The  provisions  of  sections  1663,  1670,  1671,  1673,  1674,  1676,  and 
1683  of  this  title  and  the  provisions  of  chapters  36  of  this  title,  with 
the  exception  of  sections  1777,  1780(b),  and  1787,  shall  be  applicable 
to  the  program. 

CHAPTER  34 — VETERANS'  EDUCATIONAL  ASSISTANCE 

SUBCHAPTER  III— ENROLLMENT 

1670.  Selection  of  program. 

1671.  Applications ;  approval. 

1673.  Disapproval  of  enrollment  in  certain  courses. 

1674.  Discontinuance  for  unsatisfactory  conduct  or  progress. 
1676.  Education  outside  the  United  States. 

[1677.  Flight  training.] 

SUBCHAPTER  IV— PAYMENTS  TO  ELIGIBLE  VETERANS; 
VETERAN-STUDENT  SERVICES 

1681.  Educational  assistance  allowance. 

1682.  Computation  of  educational  assistance  allowances. 
1682A.  Accelerated-payment  of  educational  assistance  allowances. 

1683.  Approval  of  courses. 

1684.  Apprenticeship  or  other  on-the-job  training[ ;  correspondence  courses]. 

1685.  Veteran-student  services. 

1686.  Education  loans. 
******* 

[SUBCHAPTER  VI— PREDISCHARGE  EDUCATION  PROGRAM 

[1695.  Purpose;  definition. 

[1696.  Payment  of  educational  assistance  allowance. 
[1697.  Educational  and  vocational  guidance. 

[1698.  Coordination  with  and  participation  by  Department  of  Defense.] 

Subchapter  I — Purpose — Definitions 

§1652.  Definitions 

For  the  purposes  of  this  chapter — 
(a)(1)  *  *  * 

******* 

(c)  The  term  "educational  institution"  means  any  public  or  private 
elementary  school,  secondary  school,  vocational  school,  [correspond- 
ence school,]  business  school,  junior  college,  teachers'  college,  college, 
normal  school,  professional  school,  university,  or  scientific  or  tech- 
nical institution,  or  other  institution  furnishing  education  for  adults. 


329 


Subchapter  II — Eligibility  and  Entitlement 
§1661.  Eligibility;  entitlement;  duration 

Entitlement 

(a)  *  *  * 

******* 

(c)  Except  as  provided  in  subsection  (b)  and  in  [subchapters  V  and 
VI]  subchapter  V  of  this  chapter,  no  eligible  veteran  shall  receive 
educational  assistance  under  this  chapter  in  excess  of  45  months. 

§  1662.  Time  limitations  for  completing  a  program  of  education 

Delimiting  Period  for  Completion 

(a)(1)  *  *  * 

Savings  Clause 

(c)  In  the  case  of  any  eligible  veteran  who  was  discharged  or  re- 
leased from  active  duty  before  the  date  for  which  an  educational  as- 
sistance allowance  is  first  payable  under  this  chapter,  the  10-year 
delimiting  period  shall  run  from  such  date,  if  it  is  later  than  the  date 
which  otherwise  would  be  applicable.  In  the  case  of  any  eligible 
veteran  who  was  discharged  or  released  from  active  duty  before  the 
date  of  enactment  of  this  sentence  and  who  pursues  a  course  of  farm 
cooperative  training,  apprenticeship  or  other  training  on  the  job,  [or 
flight  training  within  the  provisions  of  section  1677  of  this  chapter,] 
the  10-year  delimiting  period  shall  run  from  the  date  of  enactment 
of  this  sentence,  if  it  is  later  than  the  date  which  would  otherwise  be 
applicable. 

******* 

Subchapter  III — Enrollment 

******* 
§  1673.  Disapproval  of  enrollment  in  certain  courses 

(a)  *  *  * 

(f  75iroVyV  •      *  *  v*  *  *  * 

(b)  [Except  as  provided  in  section  1677  of  this  title,  the]  The  Ad- 
ministrator shall  not  approve  the  enrollment  of  an  eligible  veteran  in 
any  course  of  flight  training  other  than  one  given  by  an  educational 
institution  of  higher  learning  for  credit  toward  a  standard  college 
degree  the  eligible  veteran  is  seeking. 

Jj£  jjc  jfc  5jc  5fc  s|c  s|c 

[§  1677.  Flight  training 

[(a)  The  Administrator  may  approve  the  pursuit  by  an  eligible 
veteran  of  flight  training  where  such  training  is  generally  accepted  as 
necessary  for  the  attainment  of  a  recognized  vocational  objective  in 
the  field  of  aviation  or  where  generally  recognized  as  ancillary  to  the 
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pursuit  of  a  vocational  endeavor  other  than  aviation,  subject  to  the 
following  conditions : 

[(1)  the  eligible  veteran  must  possess  a  valid  private  pilot's 
license  and  meet  the  medical  requirements  necessary  for  a  com- 
mercial pilot's  license ;  and 

£(2)  the  flight  school  courses  must  meet  the  Federal  Aviation 
Administration  standards  and  be  approved  both  by  that  Agency 
and  the  appropriate  State  approving  agency. 
[(b)  Each  eligible  veteran  who  is  pursuing  a  program  of  education 
consisting  exclusively  of  flight  training  approved  as  meeting  the 
requirements  of  subsection  (a)  hereof,  shall  be  paid  an  educational 
assistance  allowance  to  be  computed  at  the  rate  of  90  per  centum  of  the 
established  charges  for  tuition  and  fees  which  similarly  circumstanced 
non-veterans  enrolled  in  the  same  flight  course  are  required  to  pay. 
Such  allowance  shall  be  paid  monthly  upon  receipt  of  a  certification 
as  required  by  section  1681  (c)  of  this  title,  In  each  such  case  the  eligi- 
ble veteran's  period  of  entitlement  shall  be  charged  with  one  month 
for  each  $288  which  is  paid  to  the  veteran  as  an  educational  assistance 
allowance  for  such  course.] 

******* 

Subchapter  IV — Payments  to  Eligible  Veterans; 
Veteran-Student  Services 

§  1681.  Educational  assistance  allowance 

General 

(a)  The  Administrator  shall,  in  accordance  with  the  applicable 
provisions  of  this  section  and  chapter  36  of  this  title,  pay  to  each 
eligible  veteran  who  is  pursuing  a  program  of  education  under  this 
chapter  an  educational  assistance  allowance  to  meet,  in  part,  the 
expenses  of  the  veteran's  subsistence,  tuition,  fees,  supplies,  books, 
equipment,  and  other  educational  costs. 

Institutional  Training 

(b)  The  educational  assistance  allowance  of  an  eligible  veteran 
pursuing  a  program  of  education  [,  other  than  a  program  exclusively 
by  correspondence  or  a  program  of  flight  training,]  at  an  educational 
institution  shall  be  paid  as  provided  in  chapter  36  of  this  title. 

[Flight  Training 

[(c)  No  educational  assistance  allowance  for  any  month  shall  be 
paid  to  an  eligible  veteran  who  is  pursuing  a  program  of  education 
consisting  exclusively  of  flight  training  until  the  Administrator  shall 
have  received  a  certification  from  the  eligible  veteran  and  the  institu- 
tion as  to  actual  flight  training  received  by,  and  the  cost  thereof  to, 
the  veteran  during  that  month.] 

§  1682.  Computation  of  educational  assistance  allowances 

(a)  (1)  Except  as  provided  in  subsection  (b),  or  (c)  of  this  section, 
or  section  [1677  or]  1787  of  this  title,  while  pursuing  a  program  of 


331 


education  under  this  chapter  of  half -time  or  more,  each  eligible  veteran 
shall  be  paid  the  monthly  educational  assistance  allowance  set  forth  in 
column  II,  III,  IV,  or  V  (whichever  is  applicable  as  determined  by  the 
veteran's  dependency  status)  opposite  the  applicable  type  of  program 
as  shown  in  column  I. 

Sjj  5fl  >ti  if*  ,■; :     ,  'jjc  «  ,      Sjc 5{c 

(b)  The  educational  assistance  allowance  of  an  individual  pursu- 
ing a  program  of  education — 

(1)  while  on  active  duty,  [or] 

(2)  on  less  than  a  half-time  basis,  or 

(3)  in  the  case  of  a  veteran  who  is  incarcerated  in  a  Federal. 
State,  county,  or  local  prison  or  jail, 

shall  be  computed  at  the  rate  of  (A)  the  established  charges  for  tuition 
and  fees  which  the  institution  requires  similarly  circumstanced  non- 
veterans  enrolled  in  the  same  program  to  pay,  or  (B)  $342  per  month 
for  a  full-time  course,  whichever  is  the  lesser. 

§  1684.  Apprenticeship  or  other  on- job  training[ ;  correspondence 
courses] 

[Any  eligible  veteran  may  pursue  a  program  of  apprenticeship  or 
other  on- job  training  or  a  program  of  education  exclusively  by  cor- 
respondence and  be  paid  an  educational  assistance  allowance  or  train- 
ing assistance  allowance,  as  applicable,  under  the  provisions  of  section 
1787  or  1786  of  this  title.] 

Any  eligible  veteran  may  pursue  a  program  of  apprenticeship  or 
other  on-job  training  and  be  paid  a  training  assistance  allowance  as 
provided  in  section  1787  of  this  title. 

[Subchapter  VI — Predischarge  Education  Program 

[§  1695.  Purpose ;  definition 

[(a)  The  purpose  of  this  subchapter  is  to  encourage  and  assist  vet- 
erans in  preparing  for  their  future  education,  training,  or  vocation  by 
providing  them  with  an  opportunity  to  enroll  in  and  pursue  a  program 
of  education  or  training  prior  to  their  discharge  or  release  from  active 
duty  with  the  Armed  Forces.  The  program  provided  for  under  this 
subchapter  shall  be  known  as  the  Predischarge  Education  Program 
(PREP). 

[(b)  For  the  purposes  of  this  subchapter,  the  term  "eligible  person" 
means  any  person  serving  on  active  duty  with  the  Armed  Forces  who 
has  completed  more  than  180  consecutive  days  of  such  active  duty 
service  as  certified  to  the  Administrator  by  the  Secretary  concerned. 

[§  1696.  Payment  of  educational  assistance  allowance 

[(a)  The  Administrator  shall,  under  such  regulations  as  the  Ad- 
ministrator shall  prescribe  after  consultation  with  the  Secretary  of 
Defense,  pay  the  educational  assistance  allowance  as  computed  in 
subsection  (b)  of  this  section  to  an  eligible  person  enrolled  in  and 
pursuing  (1)  a  course  or  courses  offered  by  an  educational  institution 
(other  than  by  correspondence)  and  required  to  receive  a  secondary 
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school  diploma,  or  (2)  any  deficiency,  remedial,  or  refresher  course 
or  courses  offered  by  an  educational  institution  and  required  for  or 
preparatory  to  the  pursuit  of  an  appropriate  course  or  training  pro- 
gram in  an  approved  educational  institution  or  training  establishment. 

[(b)  The  educational  assistance  allowance  of  an  eligible  persons 
pursuing  education  or  training  under  this  subchapter  shall  be  com- 
puted at  the  rate  of  (1)  the  established  charges  for  tuition  and  fees 
which  the  educational  institution  requires  similarly  circumstanced 
nonveterans  enrolled  in  the  same  or  a  similar  program  to  pay,  and  the 
cost  of  books  and  supplies  peculiar  to  the  course  which  such  educa- 
tional institution  requires  similarly  circumstanced  nonveterans  en- 
rolled in  the  same  or  a  similar  program  to  have,  or  (2)  $311  per  month 
for  a  full-time  course,  whichever  is  the  lesser.  Where  it  is  determined 
that  there  is  no  same  program,  the  Administrator  shall  established  ap- 
propriate rates  for  tuition  and  fees  designed  to  allow  reimbursement 
for  reasonable  costs  for  the  education  or  training  institution. 

[(c)  The  educational  assistance  allowance  authorized  by  this  section 
shall  be  paid  without  charge  to  any  period  of  entitlement  earned  pur- 
suant to  section  1661  (a)  of  this  title. 

[(d)  After  October  31,  1976,  no  person  other  than  a  member  of  the 
Armed  Forces  described  in  section  1631(b)  of  this  title  shall  be  per- 
mitted to  enroll,  or  re-enroll,  in  any  course  provided  under  the  author- 
ity of  this  subchapter. 

[§  1697.  Educational  and  vocational  guidance 

[The  Administrator  shall,  to  the  extent  that  professional  counselors 
are  available,  provide,  by  contract  or  otherwise,  educational  and  voca- 
tional guidance  to  persons  eligible  for  educational  assistance  under  this 
subchapter. 

[§  1698.  Coordination  with  and  participation  by  Department  of 
Defense 

[(a)  The  Administrator  shall  designate  an  appropriate  official  of 
the  Veterans'  Administration  who  shall  cooperate  with  and  assist  the 
Secretary  of  Defense  and  the  official  the  Administrator  designates  as 
administratively  responsible  for  such  matters,  in  carrying  out  func- 
tions and  duties  of  the  Department  of  Defense  under  the  PREP 
program  authorized  by  this  subchapter.  It  shall  be  the  duty  of  such 
official  to  assist  the  Secretary  of  Defense  in  all  matters  entailing  coop- 
eration or  coordination  between  the  Department  of  Defense  and  the 
Veterans'  Administration  in  providing  training  facilities  and  re- 
leased time  from  duty  necessary  to  carry  out  the  purposes  of  the  pro- 
gram. (Added  P.L.  92-540,  §  308;  amended  P.L.  94-502,  §  211(14).) 

[(b)  Educational  institutions  and  training  establishments  admin- 
istered by  or  under  contract  to  the  Department  of  Defense  providing 
education  and  training  to  persons  serving  on  active  duty  with  the 
Armed  Forces  shall,  in  accordance  with  regulations  jointly  prescribed 
by  the  Administrator  and  the  Secretary  of  Defense,  be  approved  for 
the  enrollment  of  eligible  persons  only  at  such  time  as  the  Secretary 
submits  to  the  Committees  on  Veterans'  Affairs  of  the  Senate  and 
House  of  Representatives  a  report  containing  such  Department's  plan 
for  implementation  of  the  program  established  under  this  subchapter 
(except  that  on-going  programs  of  education  and  training  at  such 
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institutions  or  establishments  may  be  continued  for  ninety  days  after 
the  date  of  enactment  of  this  section  and  prior  to  the  submission  of 
such  report) ,  which  plan  shall  include  provision  for — 

[(1)  each  Secretary  concerned  to  undertake  an  information  and 
outreach  program  designed  to  advise,  counsel,  and  encourage  each 
eligible  person  within  each  branch  of  the  Armed  Forces  with 
respect  to  enrollment  in  a  program  under  this  subchapter,  with 
particular  emphasis  upon  programs  under  sections  1691(a)(2) 
and  1696(a)  (2)  of  this  title,  and  in  all  other  programs  for  which 
such  person,  prior  to  or  following  discharge  or  release  from  active 
duty,  may  be  eligible  under  chapters  31  and  34  of  this  title; 

[(2)  each  Secretary  concerned  to  undertake,  in  coordination 
with  representatives  of  the  Veterans'  Administration,  to  arrange 
and  carry  out  meetings  with  each  approved  educational  institu- 
tion located  in  the  vicinity  of  an  Armed  Forces  installation  (or, 
in  the  case  of  installations  overseas,  which  have  the  capacity  to 
carry  out  such  programs  at  such  overseas  installations)  to  en- 
courage the  establishment  of  a  program  by  such  institution 
under  this  subchapter  and  subchapter  V  of  this  chapter  in  connec- 
tion with  persons  stationed  at  such  installation,  with  particular 
emphasis  upon  programs  under  sections  1691(a)(2)  and  1696 
(a)  (2)  of  this  title; 

[ (3)  the  release  from  duty  assignment  of  any  such  eligible  per- 
son for  at  least  one-half  of  the  hours  required  for  such  person  to 
enroll  in  a  full-time  program  of  education  or  training  under  this 
subchapter  during  such  person's  military  service,  unless,  pur- 
suant to  regulations  prescribed  by  the  Secretary  concerned,  it  is 
determined  that  such  release  of  time  is  inconsistent  with  the  in- 
terests of  the  national  defense ;  and 

[(4)  establishment  of  an  Inter-Service  and  Agency  Coordinat- 
ing Committee,  under  the  co-chairmanship  of  an  Assistant  Sec- 
retary of  Defense  and  the  Chief  Benefits  Director  of  the  Veterans' 
Administration,  to  promote  and  coordinate  the  establishment 
and  conduct  of  programs  under  this  subchapter  and  other  pro- 
visions of  this  title  and  the  implementation  of  the  plan  submitted 
pursuant  to  this  section.] 

CHAPTER  35 — SURVIVORS'  AND  DEPENDENTS' 
EDUCATIONAL  ASSISTANCE 

SUBCHAPTER  IV— PAYMENTS  TO  ELIGIBLE  PERSONS 

1731.  Educational  assistance  allowance. 

1732.  Computation  of  educational  assistance  allowance. 

1733.  Special  assistance  for  the  educationally  disadvantaged. 

1734.  Apprenticeship  or  other  on-job  training^ ;  correspendence  courses] 

1735.  Approval  of  courses. 

1736.  Specialized  vocational  training  courses. 

1737.  Education  loans. 

*  *  *  *  *  #  * 
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Subchapter  I — Definitions 

§  1701.  Definitions 

(a)  For  the  purpose  of  this  chapter — 
^-jj  *  *  * 

(6)  The  term  "educational  institution"  means  any  public  or  private 
secondary  school,  vocational  school,  [correspondence  school,]  business 
school,  junior  college,  teachers'  college,  college,  normal  school,  pro- 
fessional school,  university,  or  scientific  or  technical  institution,  or 
any  other  institution  if  it  furnishes  education  at  the  secondary  school 
level  or  above. 

*  *  *  *  *  *  * 

Subchapter  IV— Payments  to  Eligible  Persons 

§  1732.  Computation  of  educational  assistance  allowance 

(a)(1)  *  *  * 

(e)  In  the  case  of  an  eligible  person  who  is  incarcerated  in  a  Federal, 
State,  or  local  prison  or  jail,  the  educational  assistance  allowance 
shall  be  at  the  same  rate  as  prescribed  in  section  1682 (b)  (3)  of  this 
title  for  incarcerated  veterans. 

******* 

§1734.  Apprenticeship  or  other  on- job  training!;  correspondence 
courses] 

[(a)]  Any  eligible  person  shall  be  entitled  to  pursue,  in  a  State,  a 
program  of  apprenticeship  or  other  on- job  training  and  be  paid  a 
training  assistance  allowance  as  provided  in  section  1787  of  this  title. 

[(b)  Any  eligible  spouse  or  surviving  spouse  shall  be  entitled  to 
pursue  a  program  of  education  exclusively  by  correspondence  and  be 
paid  an  educational  assistance  allowance  as  provided  in  section  1786 
of  this  title.] 

CHAPTER  36— ADMINISTRATION  OF  EDUCATIONAL 

BENEFITS 

SUBCHAPTER  I— STATE  APPROVING  AGENCIES 

Sec. 

1770.  Scope  of  approval. 

1771.  Designation. 

1772.  Approval  of  courses. 

1773.  Cooperation. 

1774.  Reimbursement  of  expenses. 

1775.  Approval  of  accredited  courses. 

1776.  Approval  of  nonaccredited  courses. 

1777.  Approval  of  training  on  the  job. 

1778.  Notice  of  approval  of  courses. 

1779.  Disapproval  of  courses. 

1780.  Payment  of  educational  or  subsistence  assistance  allowances. 
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SUBCHAPTER  II — MISCELLANEOUS  PROVISIONS 

1781.  Limitations  on  educational  assistance. 

1782.  Control  by  agencies  of  the  United  States. 

1783.  Conflicting  interests. 

1784.  Reports  by  institutions  ;  reporting  fee. 

1785.  Overpayments  to  eligible  persons  or  veterans. 
[1786.  Correspondence  courses] 

1787.  Apprenticeship  or  other  on-job  training. 

1788.  Measurement  of  courses. 

1789.  Period  of  operation  for  approval. 

1790.  Overcharges  by  educational  institutions ;  discontinuance  of  allowances ; 

examination  of  records  ;  false  or  misleading  statements. 

1791.  Changes  of  program. 

1792.  Advisory  committee. 

1793.  Compliance  surveys. 

1794.  Use  of  other  Federal  agencies. 

1795.  Limitation  on  period  of  assistance  under  two  or  more  programs. 

1796.  Limitation  on  certain  advertising,  sales,  and  enrollment  practices. 

SUBCHAPTER  III— EDUCATION  LOAN  TO  ELIGIBLE  VETERANS  AND 

ELIGIBLE  PERSONS 

1798.  Eligibility  for  loans  ;  amount  and  conditions  of  loans  ;  interest  rate  on  loans. 

1799.  Revolving  funds  ;  insurance. 

Subchapter  I — State  Approving  Agencies 

*  *  *  *  *  ♦  * 

§1780.  Payment  of  educational  assistance  or  subsistence  allow- 
ances 

Period  for  Which  Payment  May  Be  Made 

(a)  Payment  of  educational  assistance  or  subsistence  allowances 
to  eligible  veterans  or  eligible  persons  pursuing  a  program  of  educa- 
tion or  training[,  other  than  a  program  by  correspondence  of  a  pro- 
gram of  flight  training,]  in  an  educational  institution  under  chapter 
31.  34-,  or  35  of  this  title  shall  be  paid  as  provided  in  this  section  and, 
as  applicable,  in  section  1504,  1682,  1691,  or  1732  of  this  title.  Such 
payments  shall  be  paid  only  for  the  period  of  such  veterans'  or  persons' 
enrollment,  but  no  amount  shall  be  paid — 

(1)  to  any  eligible  veteran  or  eligible  person  enrolled  in  a 
course  which  leads  to  a  standard  college  degree  for  any  period 
when  such  veteran  or  person  is  not  pursuing  such  veterans'  or 
person's  course  in  accordance  with  the  regularly  established  pol- 
icies and  regulations  of  the  educational  institution  and  the  re- 
quirements of  this  chapter  or  of  chapter  34  or  35  of  this  title ; 

(2)  to  any  eligible  veteran  or  eligible  person  enrolled  in  a 
course  which  does  not  lead  to  a  standard  college  degree  (excluding 
programs  of  apprenticeship  and  programs  of  other  on- job  train- 
ing authorized  by  section  1787  of  this  title)  for  any  day  of  absence 
in  excess  of  thirty  days  in  a  twelve-month  period,  not  counting  as 
absences  weekends  or  legal  holidays  (or  customary  vacation  peri- 
ods connected  therewith)  established  by  Federal  or  State  law  (or 
in  the  case  of  the  Republic  of  the  Philippines,  Philippine  law) 
during  which  the  institution  is  not  regularly  in  session; 

(3)  to  any  eligible  veteran  or  person  for  auditing  a  course; 


336 


(4)  to  any  eligible  veteran  or  person  for  a  course  for  which  the 
grade  assigned  is  not  used  in  computing  the  requirements  for 
graduation  including  a  course  from  which  the  student  withdraws 
unless  the  Administrator  finds  there  are  mitigating  circumstances ; 
or 

[(5)  to  any  eligible  veteran  or  person  for  pursuit  of  a  program 
of  education  exclusively  by  correspondence  as  authorized  under 
section  1786  of  this  title  or  for  the  pursuit  of  a  correspondence 
portion  of  a  combination  correspondence-residence  course  lead- 
ing to  a  vocational  objective  where  the  normal  period  of  time 
required  to  complete  such  correspondence  course  or  portion  is  less 
than  6  months.  A  certification  as  to  the  normal  period  of  time 
required  to  complete  the  course  must  be  made  to  the  Administra- 
tor by  the  educational  institution.] 

(5)  to  any  eligible  veteran  or  person  incarcerated  in  a  Federal, 
State,  or  local  prison  or  jail  for  any  course  (A)  for  which  the 
tuition  and  fees  of  the  veteran  or  person  are  paid  under  any  Fed- 
eral program  {other  than  a  program  administered  by  the  Admin- 
istrator) or  wnder  any  State  or  local  program,  or  (B)  for  which 
there  are  no  tuition  and  fees. 

Notwithstanding  the  foregoing,  the  Administrator  may,  subject  to 
such  regulations  as  the  Administrator  shall  prescribe,  continue  to  pay 
allowances  to  eligible  veterans  and  eligible  persons  enrolled  in  courses 
set  forth  in  clause  (2)  or  (2)  of  this  subsection — ■ 

(A)  during  periods  when  the  schools  are  temporarily  closed 
under  an  established  policy  based  upon  an  Executive  order  of 
the  President  or  due  to  an  emergency  situation,  and  such  periods 
shall  not  be  counted  as  absences  for  the  purposes  of  clause  (2) ; 

(B)  during  periods  between  consecutive  school  terms  where 
such  veterans  or  persons  transfer  from  one  approved  educa- 
tional institution  to  another  approved  educational  institution  for 
the  purpose  of  enrolling  in  and  pursuing  a  similar  course  at  the 
second  institution  if  the  period  between  such  consecutive  terms 
does  not  exceed  30  days,  but  such  periods  shall  be  counted  as 
absences  for  the  purposes  of  clause  (2)  ;  or 

(C)  during  periods  between  a  semester,  term,  or  quarter  where 
the  educational  institution  certifies  the  enrollment  of  the  eligible 
veteran  or  eligible  person  on  an  individual  semester,  term,  or 
quarter  basis  if  the  interval  between  such  periods  does  not  exceed 
1  full  calendar  month,  but  such  periods  shall  be  counted  as  ab- 
sences for  the  purposes  of  clause  (2) . 

[Correspondence  Training  Certifications 

[(b)  No  educational  assistance  allowance  shall  be  paid  to  an  eligible 
veteran  or  spouse  or  surviving  spouse  enrolled  in  and  pursuing  a  pro- 
gram of  education  exclusively  by  correspondence  until  the  Adminis- 
trator shall  have  received — 

[  ( 1 )  from  the  eligible  veteran  or  spouse  or  surviving  spouse  a 
certificate  as  to  the  number  of  lessons  actually  completed  by  the 
veteran  or  spouse  or  surviving  spouse  and  serviced  by  the  educa- 
tional institution;  and 
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[(2)  from  the  training  establishment  a  certification  or  an 
endorsement  on  the  veteran's  or  spouse's  or  surviving  spouse's 
certificate,  as  to  the  number  of  lessons  completed  by  the  veteran  or 
spouse  or  surviving  spouse  and  serviced  by  the  institution  J 

Apprenticeship  and  Other  On-Job  Training 

C(c)l  (&)  ^°  training  assistance  allowable  shall  be  paid  to  an 
eligible  veteran  or  eligible  person  enrolled  in  and  pursuing  a  program 
of  apprenticeship  or  other  on-job  training  until  the  Administrator 
shall  have  received — 

(1)  from  such  veteran  or  person  a  certification  as  to  such 
veteran's  or  person's  actual  attendance  during  such  period;  and 

(2)  from  the  training  establishment  a  certification,  or  an  en- 
dorsement on  the  veteran's  or  person's  certificate,  that  such  vet- 
eran or  person  was  enrolled  in  and  pursuing  a  program  of  ap- 
prenticeship or  other  on- job  training  during  such  period. 

Advance  Payment  of  Initial  Educational  Assistance  or  Subsistence 

Allowance 

[(d)] (c)(1)  The  educational  assistance  or  subsistence  allowance 
advance  payment  provided  for  in  this  subsection  is  based  upon  a  find- 
ing by  the  Congress  that  eligible  veterans  and  eligible  persons  may 
need  additional  funds  at  the  beginning  of  a  school  term  to  meet  the 
expenses  of  books,  travel,  deposits,  and  payment  for  living  quarters, 
the  initial  installment  of  tuition,  and  the  other  special  expenses  which 
are  concentrated  at  the  beginning  of  a  school  term. 

(2)  Subject  to  the  provisions  of  this  subsection,  and  under  regula- 
tions which  the  Administrator  shall  prescribe,  an  eligible  veteran  or 
eligible  person  shall  be  paid  an  educational  assistance  allowance  or 
subsistence  allowance,  as  appropriate,  advance  payment.  Such  advance 
payment  shall  be  made  in  an  amount  equivalent  to  the  allowance  for 
the  month  or  fraction  thereof  in  which  pursuit  of  the  program  will 
commence,  plus  the  allowance  for  the  succeeding  month.  In  the  case 
of  a  serviceman  on  active  duty,  who  is  pursuing  a  program  of  educa- 
tion [(other  than  under  subchapter  VI  of  chapter  34)],  the  advance 
payment  shall  be  in  a  lump  sum  based  upon  the  amount  payable  for 
the  entire  quarter,  semester,  or  term,  as  applicable.  In  no  event  shall 
an  advance  payment  be  made  under  this  subsection  to  a  veteran  or 
person  intending  to  pursue  a  program  of  education  on  less  than  a 
half-time  basis.  An  advance  payment  may  not  be  made  under  this  sub- 
section to  any  veteran  or  person  unless  the  veteran  or  person  requests 
such  payment  and  the  Administrator  finds  that  the  educational  institu- 
tion at  which  such  veteran  or  person  is  accepted  or  enrolled  has  agreed 
to,  and  can  satisf actorly,  carry  out  the  provisions  of  paragraphs  [5] 
(Jf)  (B)  and  (C)  and  [(6)1  (#)  of  this  subsection.  The  application  for 
advance  payment,  to  be  made  on  a  form  prescribed  by  the  Adminis- 
trator, shall — 

(A)  in  the  case  of  an  initial  enrollment  of  a  veteran  or  person 
in  an  educational  institution,  contain  information  showing  that 
the  veteran  or  person  (i)  is  eligible  for  educational  benefits,  (ii) 
has  been  accepted  by  the  institution,  and  (iii)  has  notified  the 
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institution  of  such  veteran's  or  person's  intention  to  attend  that 
institution;  and 

(B)  in  the  case  of  re-enrollment  of  a  veteran  or  person,  con- 
tain information  showing  that  the  veteran  or  person  (i)  is  eligible 
to  continue  such  veteran's  or  person's  program  of  education  or 
training  and  (ii)  intends  to  re-enroll  in  the  same  institution, 
and,  in  either  case,  shall  also  state  the  number  of  semester  or  clock- 
hours  to  be  pursued  by  such  veteran  or  person. 

[(3)  Subject  to  the  provisions  of  this  subsection,  and  under  regu- 
lations which  the  Administrator  shall  prescribe,  a  person  eligible 
for  education  or  training  under  the  provisions  of  subchapter  VI  of 
chapter  34  of  this  tit]e  shall  be  entitled  to  a  lump-sum  educational 
assistance  allowance  advance  payment.  Such  advance  payment  shall 
in  no  event  be  made  earlier  than  thirty  days  prior  to  the  date  on  which 
pursuit  of  the  person's  program  of  education  or  training  is  to  com- 
mence. The  application  for  the  advance  payment,  to  be  made  on  a 
form  prescribed  by  the  Administrator,  shall,  in  addition  to  the  infor- 
mation prescribed  in  paragraph  (2)  ( A) ,  specify — 

[(A)  that  the  program  to  be  pursued  has  been  approved ; 
[(B)  the  anticipated  cost  and  the  number  of  Carnegie,  clock, 
or  semester  hours  to  be  pursued ;  and 

[(C)  where  the  program  to  be  pursued  is  other  than  a  high 
school  credit  course,  the  need  of  the  person  to  pursue  the  course 
or  courses  to  be  taken.] 
[,(4)3    {$\    For  purposes  of  the  Administrator's  determination 
whether  any  veteran  or  person  is  eligible  for  an  advance  payment 
under  this  section,  the  information  submitted  by  the  institution,  the 
veteran  or  person,  shall  establish  such  veteran's  or  person's  eligibility 
unless  there  is  evidence  in  such  veteran's  or  person's  file  in  the  process- 
ing office  establishing  that  the  veteran  or  person  is  not  eligible  for 
such  advance  payment. 

[(5)1  (4)  The  advance  payment  authorized  by  [paragraphs  (2) 
and  (3)]  paragraph  (2)  of  this  subsection  shall,  in  the  case  of  an  eligi- 
ble veteran  or  eligible  person,  be  (A)  drawn  in  favor  of  the  veteran  or 
person  by  such  institution;  and  (C)  delivered  to  the  veteran  or  person 
upon  the  veteran's  or  person's  registration  at  such  institution,  but  in 
no  event  shall  such  delivery  be  made  earlier  than  thirty  days  before  the 
program  of  education  is  to  commence. 

[(6)3  (5)  Upon  delivery  of  the  advance  payment  pursuant  to 
paragraph  [(5)]  (4)  of  this  subsection,  the  institution  shall  submit 
to  the  Administrator  a  certification  of  such  delivery.  If  such  delivery 
is  not  effected  within  thirty  days  after  commencement  of  the  program 
of  education  in  question,  such  institution  shall  return  such  payment 
to  the  Administrator  forthwith. 

Recovery  of  Erroneous  Payments 

[(e) 3  (<#)  If  an  eligible  veteran  or  eligible  person  fails  to  enroll 
in  or  pursue  a  course  for  which  an  educational  assistance  or  subsistence 
allowanace  advance  payment  is  made,  the  amount  of  such  payment  and 
any  amount  of  subsequent  payments  which,  in  whole  or  in  part,  are 
due  to  erroneous  information  required  to  be  furnished  under  subsection 
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[(d)]  (c)  (2)  [and  (3)2  of  this  section,  shall  become  an  overpayment 
and  shall  constitute  a  liability  of  such  veteran  or  person  to  the  United 
States  and  may  be  recovered,  unless  waived  pursuant  to  section  3102  of 
this  title,  from  any  benefit  otherwise  due  such  veteran  or  person  under 
any  law  administered  by  the  Veterans'  Administration  or  may  be  re- 
covered in  the  same  manner  as  any  other  debt  due  the  United  States. 

Payments  for  Less  Than  Half -Time  Training 

[(f)]  (e)  Payment  of  educational  assistance  in  the  case  of  any 
eligible  veteran  or  eligible  person  pursuing  a  program  of  education 
on  less  than  a  half-time  basis  [(except  as  provided  by  subsection  (d) 
(3)  of  this  section)]  shall  be  made  in  an  amount  computed  for  the 
entire  quarter,  semester,  or  term  during  the  month  immediately  follow- 
ing the  month  in  which  certification  is  received  from  the  educational 
institution  that  such  veteran  or  person  has  enrolled  in  and  is  pursuing 
a  program  at  such  institution.  Such  lump  sum  payment  shall  be  com- 
puted at  the  rate  provided  in  section  1682(b)  or  1732(a)  (2)  of  this 
title,  as  applicable. 

Determination  of  Enrollment,  Pursuit,  and  Attendance 

C(g)l  (/)  The  Administrator  may,  pursuant  to  regulations  which 
the  Administrator  shall  prescribe,  determine  enrollment  in,  pursuit 
of,  and  attendance  at,  any  program  of  education  or  training  or  course 
by  an  eligible  veteran  or  eligible  person  for  any  period  for  which  the 
veteran  or  person  receives  an  educational  assistance  or  subsistence  al- 
lowance under  this  chapter  for  pursuing  such  program  or  course. 
Subject  to  such  reports  and  proof  as  the  Administrator  may  require 
to  show  an  eligible  veteran's  or  eligible  person's  enrollment  in  and 
satisfactory  pursuit  of  such  person's  program,  the  Administrator  is 
authorized  to  withhold  the  final  payment  of  benefits  to  such  person 
until  the  required  proof  is  received  and  the  amount  of  the  final  pay- 
ment is  appropriately  adjusted. 

Subchapter  II — Miscellaneous  Provisions 

§  1784.  Reports  by  institutions ;  reporting  fee 

(a)  Educational  institutions  shall,  without  delay,  report  to  the 
Administrator  in  the  form  prescribed  by  the  Administrator,  the  en- 
rollment, interruption,  and  termination  of  the  education  of  each  eligi- 
ble person  or  veteran  enrolled  therein  under  chapter  34,  35,  or  36. 
The  date  of  interruption  or  termination  will  be  the  last  date  of  pursuit 
[or,  in  the  case  of  correspondence  training,  the  last  date  a  lesson  was 
serviced  by  the  school]. 

(b)  The  Administrator  may  pay  to  any  educational  institution, 
or  to  any  joint  apprenticeship  training  committee  acting  as  a  train- 
ing establishment,  furnishing  education  or  training  under  either  this 
chapter  or  chapter  34  or  35  of  this  title,  a  reporting  fee  which  will 
be  in  lieu  of  any  other  compensation  or  reimbursement  for  reports  or 
certifications  which  such  educational  institution  or  joint  apprentice- 
ship training  committee  is  required  to  submit  to  the  Administrator 
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by  law  or  regulation.  Such  reporting  fee  shall  be  computed  for  each 
calendar  year  by  multiplying  $7  by  the  number  of  eligible  veterans  or 
eligible  persons  enrolled  under  this  chapter  or  chapter  34  or  35  of  this 
title,  or  $11  in  the  case  of  those  eligible  veterans  and  eligible  persons 
whose  educational  assistance  checks  are  directed  in  care  of  each  insti- 
tution for  temporary  custody  and  delivery  and  are  delivered  at  the 
time  of  registration  as  provided  under  section  1780  ,[(d)  (5)]  (c)  (4) 
of  this  title,  on  October  31  of  that  year;  except  that  the  Administrator 
may,  where  it  is  established  by  such  educational  institution  or  joint 
apprenticeship  training  committee  that  eligible  veteran  plus  eligible 
person  enrollment  on  such  date  varies  more  than  15  per  centum  from 
the  peak  eligible  veteran  enrollment  plus  eligible  person  enrollment  in 
such  educational  institution  or  joint  apprenticeship  training  commit- 
tee during  such  calendar  year,  establish  such  other  date  as  represent- 
ative of  the  peak  enrollment  as  may  be  justified  for  such  educational 
institution  or  joint  apprenticeship  training  committee.  The  reporting 
fee  shall  be  paid  to  such  educational  institution  or  joint  apprenticeship 
training  committee  as  soon  as  feasible  after  the  end  of  the  calendar 
year  for  which  it  is  applicable.  No  reporting  fee  payable  to  an  educa- 
tional institution  under  this  subsection  shall  be  subject  to  offset  by  the 
Administrator  against  any  liability  of  such  institution  for  any  over- 
payment for  which  such  institution  may  be  administratively  deter- 
mined to  be  liable  under  section  1785  of  this  title  unless  such  liability 
is  not  contested  by  such  institution  or  has  been  upheld  by  a  final  decree 
of  a  court  of  appropriate  jurisdiction. 

§  1785.  Overpayments  to  eligible  persons  or  veterans 

[Whenever  the  Administrator  finds  that  an  overpayment  has  been 
made  to  an  eligible  person  or  veteran  as  the  result  of  (1)  the  willful 
or  negligent  failure  of  an  educational  institution  to  report,  as  required 
by  this  chapter  or  chapter  34  or  35  of  this  title  and  applicable  regula- 
tions, to  the  Veterans'  Administration  excessive  absences  from  a 
course,  or  discontinuance  or  interruption  of  a  course  by  the  eligible 
person  or  veteran,  or  (2)  false  certification  by  an  educational  institu- 
tion, the  amount  of  such  overpayment  shall  constitute  a  liability  of 
such  institution,  and  may  be  recovered,  except  as  otherwise  provided 
in  section  1784(b)  of  this  title,  in  the  same  manner  as  any  other  debt 
due  the  United  States.  Any  amount  so  collected  shall  be  reimbursed 
if  the  overpayment  is  recovered  from  the  eligible  person  or  veteran. 
This  section  shall  not  preclude  the  imposition  of  any  civil  or  criminal 
liability  under  this  or  any  other  law.  Nothing  in  this  section  or  any 
other  provision  of  this  title  shall  be  construed  as  requiring  any  institu- 
tion of  higher  learning  to  maintain  daily  attendance  records  for  any 
course  leading  to  a  standard  college  degree  J 

(a)  Whenever  the  Administrator  finds  that  an  overpayment  has 
been  made  to  an  eligible  person  or  veteran,  the  amount  of  such  over- 
payment shall  constitute  a  liability  of  the  eligible  person  or  veteran 
to  the  United  States. 

(b)  Whenever  the  Administrator  finds  that  an  overpayment  has 
been  made  to  an  eligible  person  or  veteran  as  the  result  of  (1)  the  will- 
ful or  negligent  failure  of  an  educational  institution  to  report,  as  re- 
quired by  this  chapter  or  chapter  31$  or  35  of  this  title  and  applicable 
regulations,  to  the  Veterans^  Administration  excessive  absences  from 
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a  course,  or  discontinuance  or  interruption  of  a  course  by  the  eligible 
person  or  veteran,  or  (2)  false  certification  by  an  educational  institu- 
tion, the  amount  of  such  overpayment  shall  constitute  a  liability  of 
the  educational  institution  to  the  United  States. 

(c)  Any  overpayment  referred  to  in  subsection  (a)  or  (b)  may  be 
recovered,  except  as  otherwise  provided  in  section  1784(b)  of  this 
title,  in  the  same  manner  as  any  other  debt  due  the  United  States. 

(d)  Any  such  overpayment  may  be  waived  as  to  the  eligible  person 
or  veteran  as  provided  by  section  3102  of  this  title.  Waiver  of  any 
such  overpayment  as  to  the  eligible  person  or  veteran  shall  in  no  event 
release  the  educational  institution  from  liability  under  subsection  (b). 

(e)  (1)  Any  amount  collected  from  the  eligible  person  or  veteran 
shall  be  reimbursed  to  the  educational  institution  which  is  liable  pur- 
suant to  subsection  (b),  to  the  extent  that  collection  was  made  from 
the  educational  institution. 

(2)  This  section  shall  not  preclude  the  imposition  of  any  civil  or 
criminal  liability  under  this  or  any  other  law. 

(3)  Nothing  in  this  section  or  any  other  provision  of  this  title  shall 
be  construed  as  requiring  any  institution  of  higher  learning  to  main- 
tain daily  attendance  records  for  any  course  leading  to  a  standard 
college  degree. 

[§  1786.  Correspondence  courses 

[(a)  (1)  Each  eligible  veteran  (as  defined  in  section  1652(a)  (1)  and 
(2)  of  this  title)  and  each  eligible  spouse  or  surviving  spouse  (as  de- 
fined in  section  1701(a)  (1)  (B),  (C),or  (D)  of  this  title)  who  enters 
into  an  enrollment  agreement  to  pursue  a  program  of  education  ex- 
clusively by  correspondence  shall  be  paid  an  educational  assistance 
allowance  computed  at  the  rate  of  90  per  centum  of  the  established 
charge  which  the  institution  requires  non veterans  to  pay  for  the  course 
or  courses  pursued  by  the  eligible  veteran  or  spouse  or  surviving 
spouse.  The  term  "established  charge"  as  used  herein  means  the  charge 
for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended 
time  payment  plan  offered  by  the  institution  and  approved  by  the 
appropriate  State  approving  agency  or  the  actual  cost  to  the  veteran  or 
spouse  or  surviving  spouse,  whichever  is  the  lesser.  Such  allowance 
shall  be  paid  quarterly  on  a  pro  rata  basis  for  the  lessons  completed 
by  the  veteran  or  spouse  or  surviving  spouse  and  serviced  by  the  insti- 
tution. 

[(2)  The  period  of  entitlement  of  any  veteran  or  spouse  or  surviv- 
ing spouse  who  is  pursuing  any  program  of  education  exclusively  by 
correspondence  shall  be  charged  with  one  month  for  each  $311  which 
is  paid  to  the  veteran  or  spouse  or  surviving  spouse  as  an  educational 
assistance  allowance  for  such  course. 

[(b)  The  enrollment  agreement  shall  fully  disclose  the  obligation  of 
both  the  institution  and  the  veteran  or  spouse  or  surviving  spouse  and 
shall  prominently  display  the  provisions  for  affirmance,  termination, 
refunds,  and  the  conditions  under  which  payment  of  the  allowance 
is  made  by  the  Administrator  to  the  veteran  or  spouse  or  surviving 
spouse.  A  copy  of  the  enrollment  agreement  shall  be  furnished  to  each 
such  veteran  or  spouse  or  surviving  spouse  at  the  time  such  veteran  or 
spouse  or  surviving  spouse  signs  such  agreement.  No  such  agreement 
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shall  be  effective  unless  such  veteran  or  spouse  or  surviving  spouse 
shall,  after  the  expiration  of  ten  days  after  the  enrollment  agreement 
is  signed,  have  signed  and  submitted  to  the  Administrator  a  written 
statement,  with  a  signed  copy  to  the  institution,  specifically  affirming 
the  enrollment  agreement.  In  the  event  the  veteran  or  spouse  or  surviv- 
ing spouse  at  any  time  notifies  the  institution  of  such  veteran's  or 
spouse's  intention  not  to  affirm  the  agreement  in  accordance  with  the 
preceding  sentence,  the  institution,  without  imposing  any  penalty  or 
charging  any  fee  shall  promptly  make  a  full  refund  of  all  amounts 
paid. 

[(c)  In  the  event  a  veteran  or  spouse  or  surviving  spouse  elects  to 
terminate  such  veteran's  or  spouse's  enrollment  under  an  affirmed 
enrollment  agreement,  the  institution  (other  than  one  subject  to  the 
provisions  of  section  1776  of  this  title)  may  charge  the  veteran  or 
spouse  or  surviving  spouse  a  registration  or  similar  fee  not  in  excess 
of  10  per  centum  of  the  tuition  for  the  course,  or  $50,  whichever  is 
less.  Where  the  veteran  or  spouse  or  surviving  spouse  elects  to  termi- 
nate the  agreement  after  completion  of  one  or  more  but  less  than  25 
per  centum  of  the  total  number  of  lessons  comprising  the  course,  the 
institution  may  retain  such  registration  or  similar  fee  plus  25  per 
centum  of  the  tuition  for  the  course.  Where  the  veteran  or  spouse  or 
surviving  spouse  elects  to  terminate  the  agreement  after  completion 
of  25  per  centum  but  less  than  50  per  centum  of  the  lessons  comprising 
the  course,  the  institution  may  retain  the  full  registration,  or  similar 
fee  plus  50  per  centum  of  the  course  tuition.  If  50  per  centum  or  more 
of  the  lessons  are  completed,  no  refund  of  tuition  is  required.] 
#*'*,**'*_* 

§  1788.  Measurement  of  courses 

(a)  For  the  purposes  of  this  chapter  and  chapters  34  and  35  of 

this  title — 
^     *  *  * 

******* 

(6)  an  institutional  course  offered  as  part  of  a  program  of  edu- 
cation not  leading  to  a  standard  college  degree  under  section  1691 
(a)  (2)  [or  1696(a)  (2)  J  of  this  title  shall  be  considered  a  full- 
time  course  on  the  basis  of  measurement  criteria  provided  in 
clause  (2),  (3),  or  (4)  as  determined  by  the  educational  insti- 
tution. 

******* 

§  1789.  Period  of  operation  for  approval 

(a)  The  Administrator  shall  not  approve  the  enrollment  of  an 
eligible  veteran  or  eligible  person  in  any  course  offered  by  an  educa- 
tional institution  when  such  course  has  been  in  operation  for  less  than 
two  years. 

(b)  Subsection  (a)  shall  not  apply  to — 
^  *  *  * 

******* 

(5)  any  course  offered  by  a  proprietary  nonprofit  educational 
institution  which  qualifies  to  carry  out  an  approved  program  of 
education  under  the  provisions  of  subchapter  V  [or  VT]  of  chap- 
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ter  34  of  this  title  (including  those  courses  offered  at  other  than 
the  institution's  principal  location  if  the  institution  offering  such 
course  has  been  in  operation  for  more  than  two  years ;  or 

Subchapter  III — Education  Loans  to  Eligible  Veterans  and 
Eligible  Persons 

§1798.  Eligibility  for  loans;  amount  and  conditions  of  loans; 
interest  rate  on  loans 

(a)  *** 

•{C  #J»     y  ;        3jC  S$!  jjj  #JC  jfS 

(c)  An  eligible  veteran  or  person  shall  be  entitled  to  a  loan  under 
this  subchapter  if  such  veteran  or  person — 

(1)  is  in  attendance  at  an  educational  institution  on  at  least  a 
half-time  basis  and  (A)  is  enrolled  in  a  course  leading  to  a  stand- 
ard college  degree,  or  (B)  is  enrolled  in  a  course,  the  completion 
of  which  requires  six  months  or  longer,  leading  to  an  identified 
and  predetermined  professional  or  vocational  objective,  except 
that  the  Administrator  may  waive  the  requirements  of  subclause 
(B)  of  this  clause,  in  whole  or  in  part,  if  the  Administrator 
determines,  pursuant  to  regulations  which  the  Administrator  shall 
prescribe,  it  to  be  in  the  interest  of  the  eligible  veteran  and  the 
Federal  Government ; 

(2)  enters  into  an  agreement  with  the  Administrator  meeting 
the  requirements  of  subsection  (d)  of  this  section ;  and 

(3)  satisfies  any  criteria  established  under  subsection  (g)  of 
this  section. 

No  loan  shall  be  made  under  this  subchapter  to  an  eligible  veteran 
or  person  pursuing  a  program  of  [correspondence,  flight,]  apprentice 
or  other  on- job  £,  or  PREP]  training. 

*  H=  *  *  *  * 

(f)(1)  At  the  time  of  application  by  any  eligible  veteran  for  a 
loan  under  this  section,  such  veteran  shall  assign  to  the  benefit  of  the 
Veterans'  Administration  (for  deposit  in  the  Veterans'  Administration 
Education  Loan  Fund  established  under  section  1799  of  this  title)  the 
amount  of  any  accelerated  payment  to  which  such  eligible  veteran  may 
become  entitled  from  the  Administrator  and  any  matching  contribu- 
tion by  a  State  or  local  governmental  unit  pursuant  to  section  1682A 
(b)  (8)  of  this  title  in  connection  with  the  school  term  for  which  such 
veteran  has  applied. 

(2)  Payment  of  a  loan  made  under  this  section  shall  be  drawn  in 
favor  of  the  eligible  veteran  and  mailed  promptly  to  the  educational 
institution  in  which  such  veteran  is  enrolled.  Such  institution  shall 
deliver  such  payment  to  the  eligible  veteran  as  soon  as  practicable 
after  receipt  thereof.  Upon  delivery  of  such  payment  to  the  eligible 
veteran,  such  educational  institution  shall  promptly  submit  to  the 
Administrator  a  certification,  on  such  form  as  the  Administrator 
shall  prescribe,  of  such  delivery,  and  such  delivery  shall  be  deemed 
to  be  an  advance  payment  under  section  1780  [(d)  (5)]  (c)  (4)  of  this 
title  for  purposes  of  section  1784  (b)  of  this  title. 
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PART  IV— GENERAL  ADMINISTRATIVE 
PROVISIONS 

******* 

CHAPTER  5^SPECIAL  PROVISIONS  RELATING  TO 

BENEFITS 

Sec. 

3101.  Nonassignability  and  exempt  status  of  benefits. 

3102.  Waiver  of  recovery  of  claims  by  the  United  States. 

3103.  Certain  bars  to  benefits. 

3104.  Prohibition  against  duplication  of  benefits. 

3105.  Waiver  of  retired  pay. 

3106.  Renouncement  of  right  to  benefits. 

3107.  Apportionment  of  benefits. 

3108.  Withholding  benefits  of  persons  in  territory  of  the  enemy. 

3109.  Payment  of  certain  withheld  benefits. 

3110.  Payment  of  benefits  for  month  of  death. 

3111.  Prohibition  of  certain  benefit  payments. 

3112.  Annual  adjustment  of  certain  benefit  rates. 

3113.  Overpayment  adjustments. 

311 4.  Interest  and  other  costs  on  delinquent  payments  of  certain  amounts  due 

the  United  States. 

§  3102.  Waiver  of  recovery  of  claims  by  the  United  States 

(a)  There  shall  be  no  recovery  of  payments  or  overpayments  (or 
any  interest  thereon)  of  any  benefits  under  any  of  the  laws  adminis- 
tered by  the  Veterans'  Administration  whenever  the  Administrator 
determines  that  recovery  would  be  against  equity  and  good  conscience, 
if  an  application  for  relief  is  made  within  two  years  from  the  date  of 
notification  of  the  indebtedness  by  the  Administrator  to  the  payee. 

(c)  The  Administrator  may  not  exercise  his  authority  under  sub- 
section (a)  or  (b)  of  this  section  to  waive  recovery  of  any  payment 
or  the  collection  of  any  indebtedness  (or  any  interest  thereon)  if,  in 
his  opinion,  there  exists  in  connection  with  the  claim  for  such  waiver 
an  indication  of  fraud,  misrepresentation,  material  fault,  or  lack  of 
good  faith  on  the  part  of  the  person  or  persons  having  an  interest  in 
obtaining  a  waiver  of  such  recovery  or  the  collection  of  such  indebted- 
ness (or  any  interest  thereon). 

******* 

§  3113.  Overpayment  adjustments 

(a)  If  there  is  an  overpayment  of  compensation  under  chapter  11 
of  this  title,  an  overpayment  of  dependency  and  indemnity  com- 
pensation under  chapter  13  of  this  title,  an  overpayment  of  pension 
under  chapter  15  of  this  title,  or  section  306  of  the  Veterans*  and 
Survivors'*  Pension  Improvement  Act  of  1978,  or  an  overpayment  of 
educational  assistance  benefits  under  chapter  31,  32,  34,  35,  or  36  of 
this  title,  the  amount  of  such  overpayment  shall  be  deducted  (unless 
waived  by  the  Administrator  under  section  3102  of  this  title)  from 
any  future  payment  made  under  laws  administered  by  the  Veterans' 
Administration  to  the  person  concerned. 

(b)  The  right  of  the  Administrator  to  make  deductions  under  this 
section  shall  not  be  subject  to  any  limitation  with  respect  to  the  time 
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for  bringing  civil  actions  or  for  commencing  administrative  proceed- 
ings. 

§3114.  Interest  and  other  costs  on  delinquent  payments  of  cer- 
tain amounts  due  the  United  States 

(a)  Subject  to  section  3102  of  this  title  and  to  subsection  (b) 
of  this  section,  interest  and  administrative  costs  shall  be  charged  on 
amounts  owed  to  the  United  States  for  (1)  overpayment  of  benefits 
under  laws  administered  by  the  Veterans''  Administration,  or  (2) 
the  provision  of  care  or  services  under  chapter  17  of  this  title.  Interest 
on  such  amounts  shall  accrue  from  the  date  of  the  initial  notification 
of  the  amount  due  to  the  person  or  educational  institution  owing  such 
amount.  The  administrative  costs  which  may  be  collected  are  such 
amount  of  the  cost  to  the  Veterans'  Administration  of  furnishing 
the  benefit  or  care  or  services,  and  such  amount  of  the  cost  of  the  collec- 
tion of  the  amount  owed  the  United  States  for  such  overpayment  or 
care  or  services,  as  may  be  determined  by  the  Administrator  to  be 
equitable. 

(b)  Interest  under  this  section  shall  not  be  charged  if  the  amount 
due  the  United  States  is  paid  within  a  reasonable  period  of  time.  The 
Administrator  shall  prescribe  by  regidation  what  shall  constitute  a 
reasonable  period  of  time  for  such  payment. 

(c)  The  rate  of  interest  to  be  charged*  under  this  section  shall  be 
based,  on  the  rate  of  interest  paid  by  the  United  States  for  its  borrow- 
ing and  shall  be  determined  under  such  regulations  as  the  Adminis- 
trator shall  prescribe. 

CHAPTER  55— MINORS,  INCOMPETENTS,  AND  OTHER 

WARDS 

Sec. 

3201.  Commitment  actions. 

3202.  Payments  to  and  supervision  of  guardians. 

3203.  Hospitalized  veterans  and  estates  of  incompetent  institutionalized  veterans. 

3204.  Administration  of  trust  funds. 

3205.  Limitation  of  payment  of  compensation  for  service-connected  disabilities  or 

death  and  payment  of  dependency  and  indemnity  compensation  during 
confinement  in  a  penal  institution. 

§3205,  Limitation  of  payment  of  compensation  for  service- 
connected  disabilities  or  death  and  payment  of  depend- 
ency and  indemnity  compensation  during  confinement  in 
a  penal  instiution 

(a)  Compensation  for  a  service-connected  disability  or  death  under 
chapter  11  of  this  title  or  any  other  law  administered  by  the  Veterans'* 
Administration  and-  dependency  and  indemnity  compensation  under 
chapter  13  of  this  title  or  any  other  law  administered  by  the  V eterans'' 
Administration  may  not  be  paid  in  an  amount  in  excess  of  $60  per 
month  to  or  for  any  individual  who  is  imprisoned  in  a  Federal,  State, 
or  local  penal  institution  as  a  result  of  conviction  of  a  felony  or  mis- 
demeanor for  the  period  beginning  sixty-one  days  after  such  individ- 
ual's imprisonment  begins  and,  ending  on  the  date  such  individual's 
imprisonment  ends. 
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(b)  If  a  veteran  is  disqualified  from  receiving  compensation  in  an 
amount  in  excess  of  $60  per  month  for  any  period  solely  by  reason  of 
subsection  (a)  of  this  section,  the  Administrator  may  apportion  and 
pay  to  such  veteran's  spouse,  children,  or  dependent  parents  the 
compensation  which  such  veteran  would  have  received  for  such  period 
but  for  this  section. 

(c)  If  any  surviving  spouse  or  child  of  a  veteran  is  disqualified  from 
receiving  compensation  or  dependency  and  indemnity  compensation 
for  any  period  solely  by  reason  of  subsection  (a)  of  this  section,  the 
Administrator  may  (1)  if  the  surviving  spouse  is  so  disqualified,  pay 
to  the  child,  or  children,  the  compensation  or  dependency  and  in- 
demnity compensation  which  would  be  payable  if  there  were  no  such 
surviving  spouse,  or  (2)  if  a  child  is  so  disqualified  pay  to  the  surviving 
spouse  or  other  children,  as  applicable,  the  compensation  which  would 
be  payable  if  there  were  no  such  child. 

CHAPTER  57— RECORDS  AND  INVESTIGATIONS 

SUBCHAPTER  I— RECORDS 

Sec. 

3301.  Confidential  nature  of  claims. 

3302.  Furnishing  of  records. 

3303.  Certification  of  records  of  District  of  Columbia. 

3304.  Transcript  of  trial  records. 

SUBCHAPTER  II— INVESTIGATIONS 

3311.  Authority  to  issue  subpenas. 

3312.  Validity  of  affidavits. 

3313.  Disobedience  to  subpena. 

Subchapter  I — Records 

§  3301.  Confidential  nature  of  claims 

(a)  *  *  * 

(c)(1)  The  amount  of  pension,  compensation,  or  dependency  and 
indemnity  compensation  of  any  beneficiary  shall  be  made  known  to  any 
person  who  applies  for  such  information,  and  the  Administrator,  with 
the  approval  of  the  President,  upon  determination  that  the  public 
interest  warrants  or  requires,  may,  at  any  time  and  in  any  manner, 
publish  any  or  all  information  of  record  pertaining  to  any  claim. 

(2)  Any  appraisal  report  or  certificate  of  reasonable  value  sub- 
mitted to  or  prepared  Jyy  the  Veterans'  Administration  in  connection 
with  any  home,  condominium,  or  mobile  home  loan  under  chapter  37 
of  this  title  shall  be  made  available  to  any  person  who  applies  for  such 
report  or  certificate. 

******* 

£(f)  The  Administrator  may,  pursuant  to  regulations  the  Admin- 
istrator shall  prescribe,  release  the  names  or  addresses,  or  both,  of  any 
present  or  former  members  of  the  Armed  Forces,  and/or  their 
dependents,  (1)  to  any  nonprofit  organization  if  the  release  is  directly 
connected  with  the  conduct  of  programs  and  the  utilization  of  benefits 
under  this  title,  or  (2)  to  any  criminal  or  civil  law  enforcement  gov- 
ernmental agency  or  instrumentality  charged  under  applicable  law 
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with  the  protection  of  the  public  health  or  safety  if  a  qualified  repre- 
sentative of  such  agency  or  instrumentality  has  made  a  written  request 
that  such  names  or  addresses  be  provided  for  a  purpose  authorized  by 
law.  Any  organization  or  member  thereof  or  other  person  who,  know- 
ing that  the  use  of  any  name  or  address  released  by  the  Administrator 
pursuant  to  the  preceding  sentence  is  limited  to  the  purpose  specified 
in  such  sentence,  willfully  uses  such  name  or  address  for  a  purpose 
other  than  those  so  specified,  shall  be  guilty  of  a  misdemeanor  and 
be  fined  not  more  than  $5,000  in  the  case  of  a  first  offense  and  not  more 
than  $20,000  in  the  case  of  am'  subsequent  offense.] 

(/)  (1)  The  Administrator  may  disclose  the  name  or  address,  or 
both,  of  any  person  who  is  a  present  or  former  member  of  the  Armed 
Forces  or  a  dependent  of  a  present  or  former  member  of  the  Armed 
Forces  (and  such  other  information  concerning  such  person  as  is 
authorized  to  be  released  under  subsection  (e)  of  this  section)  — 

(A)  to  any  nonprofit  organization,  if  the  release  is  directly  con- 
nected with  the  conduct  of  programs  and  the  utilization  of  benefits 
under  this  title,' 

(B)  to  any  criminal  or  civil  law  enforcement  governmental 
agency  or  instrumentality  charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety,  if  a  qualified  represent- 
ative of  such  agency  or  instrumentality  has  made  a  written  re- 
quest that  such  name  or  address,  or  both,  be  provided  for  a  purpose 
authorized  by  law; 

(C)  to  any  consumer  reporting  agency — 

(i)  for  the  purpose  of  locating  any  such  person — 

(/)  if  the  person  has  been  administratively  deter- 
mined to  be  indebted  to  the  United  States  by  virtue  of 
participation  in  any  Veterans'*  Administration  benefits 
program;  or 

(II)  when  necessary  to  conduct  any  study  authorized 
by  section  219  of  this  title  or  authorized  or  required  by 
any  other  Federal  law  pertaining  to  the  evaluation  of 
veterans''  benefits  programs;  or 

(ii)  subject  to  paragraph  (2)  of  this  subsection,  if  the  per- 
son has  been  determined  by  the  Administrator  to  have  failed 
to  respond  to  administrative  efforts  to  collect  moneys  owed 
by  such  person  to  the  United  States  by  virtue  of  participa- 
tion in  any  Veterans'  Administration  benefits  program;  or 

(D)  for  use  in  connection  with  proceedings  for  the  collection  of 
amounts  owed  to  the  United  States  by  virtue  of  the  participation 
by  such  person  in  any  V eteram?  Administration  benefits  program. 

(2)  (A)  Disclosure  of  information  under  clause  (O)  (ii)  of  para- 
graph (1)  of  this  subsection,  may  only  be  made  for  the  purpose  of 
obtaining  consumer  reports  in  order  to  assess  the  ability  of  the  person 
to  repay  the  amount  owed  to  the  United  States  or  to  give  notice  of  the 
outstanding  obligation. 

(B)  The  Administrator  may  not  disclose  any  information  under 
clause  (C)  (ii)  of  paragraph  (1)  of  this  sub section  which  ivould  give 
notice  of  a  debt  otoed  by  any  person  to  the  United  States  until  after 
thirty  days  have  elapsed  after  reasonable  efforts  have  been  made  to 
notify  the  person  of  the  Administrator's  intent  to  disclose  information 
concerning  the  debt. 
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(3)  If  a  person  to  whom  paragraph  (1)  of  this  subsection  applies 
who  has  been  administratively  determined  to  be  indebted  to  the 
United  States  by  virtue  of  participation  in  any  Veterans'  Administra- 
tion benefits  program  alleges  that  the  Veterans'  Administration  is  in 
error  as  to  the  existence  or  the  amount  of  the  indebtedness  or  alleges 
that  repayment  of  all  or  any  part  of  such  indebtedness  is  not  required 
disclosure  of  such  person's  name  and  address  may  not  be  made  under 
clause  (G)  (ii)  of  paragraph  (1)  of  this  subsection  until  a  determina- 
tion regarding  the  allegation  has  been  made  by  the  Administrator. 

(4)  Section  552a  of  title  5  shall  not  apply  to  records  released  by 
the  Administrator  to  a  consumer  reporting  agency  under  a  contract 
entered  into  to  accomplish  any  of  the  purposes  set  forth  in  clause  (C) 
of  paragraph  (1)  of  this  subsection.  The  Administrator  shall  take 
reasonable  steps  to  provide  for  the  personal  privacy  of  persons  about 
whom  information  is  disclosed  under  such  clause. 

(5)  (A)  Any  organization  or  member  thereof  or  other  person  who, 
knowing  that  the  use  of  any  name  or  address  released  by  the  Admin- 
istrator pursuant  to  paragraph  (1)  of  this  subsection  (except  as  speci- 
fied in  subparagraph  (B)  of  this  paragraph)  is  limited  to  the  pur- 
pose specified  in  such  paragraph,  willfully  uses  such  name  or  address 
for  a  purpose  other  than  those  so  specified,  shall  be  guilty  of  a  misde- 
meanor and  be  fined  not  more  than  $5,000  in  the  case  of  a  first  offense 
and  not  more  than  $20,000  in  the  case  of  any  subsequent  offense. 

(B)  Subparagraph  (A)  of  this  paragraph  shall  not  apply  to  the 
use  of  any  name  or  address  released  by  the  Administrator  to  a  con- 
sumer reporting  agency  under  a  contract  entered  into  to  accomplish 
any  of  the  purposes  of  clause  (C)  of  paragraph  (I)  of  this  subsection. 

(6)  The  Administrator  shall  prescribe  regulations  for  the  admin- 
istration of  paragraph  (1),  (2),  and  (3)  of  this  subsection. 

(7)  For  the  purpose  of  this  subsection,  the  term  "consumer  reporting 
agency"  means — 

(^L)  a  consumer  reporting  agency,  as  such  term  is  defined  in 
section  603 (/)  of  the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681 a(f))  or 

(B)  any  organisation  (as  determined  by  the  Administrator) 
lohich  provides  to  an  agency  described  in  subparagraph  (A)  of 
this  paragraph  information  relating  to  the  credit  experience  of 
persons. 

(a)(1)  The  Administrator  may  disclose  the  name  or  address,  or 
both,  of  any  person  (and  such  other  information  relating  to  the  iden- 
tity of  such  person  as  the  Administrator  may  prescribe)  to  any  per- 
son in, a  category  of  persons  described  in  regulations  prescribed  pur- 
suant to  paragraph  (3)  of  this  subsection,  if  the  release  of  such  in- 
formation is  necessary  for  the  purpose  of — 

(A)  determining  the  credit  worthiness,  credit  capacity,  income, 
or  financial  resources  of  a  person  who  has  (i)  applied  for  any 
benefit  under  chapter  37  of  this  title,  or  (ii)  submitted  an  offer 
to  the  Administrator  for  the  purchase  of  property  acquired  by 
the  Administrator  under  section  1820(a)  (5)  of  this  title; 

(B)  verifying,  either  before  or  after  the  Administrator  has 
approved  a,  person \s  application  for  assistance  in  the  form  of  loaf) 
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insurance  or  a  loan  guaranty  under  chanter  37  of  this  title,  infor- 
mation submitted  by  a  lender  to  the  Administrator  regarding  the 
creditworthiness,  credit  capacity,  income,  or  financial  resources  of 
such  person. 

(C)  offering  for  sale  or  other  disposition  by  the  Administra- 
tor, pursuant  to  section  1820  of  this  title,  any  loan  or  installment 
sale  contract  owned  or  held  by  the  Administrator;  or 

(D)  providing  assistance  to  any  applicant  for  benefits  under 
chapter  37  of  this  title  or  administering  such  benefits,  so  long  as 
the  Administrator  records  the  fact  of  the  disclosure  in  the  records 
of  the  person  concerned. 

(2)  Section  552a  of  title  5  shall  not  apply  to  records  released  by  the 
Administrator  to  a  consumer  reporting  agency  under  a  contract  en- 
tered into  to  accomplish  any  of  the  purposes  set  forth  in  paragraph 
(1)  of  this  subsection.  The  Administrator  shall  take  reasonable  steps 
to  provide  for  the  personal  privacy  of  persons  about  whom  informa- 
tion is  disclosed  under  such  paragraph.  For  the  purposes  of  this  para- 
graph, the  term  "consumer  reporting  agency"  has  the  meaning  given 
such  term  by  paragraph  (7)  of  subsection  (/)  of  this  section. 

(3)  The  Administrator  shall  prescribe  regulations  for  the  adminis- 
tration of  this  subsection.  Such  regulations  shall  specify  and  describe 
the  categories  of  persons  to  tvhom  information  may  be  released  under 
paragraph  (1)  of  this  subsection. 

[(g)!  W  Any  disclosure  made  pursuant  to  this  section  shall  be 
made  in  accordance  with  the  provisions  of  section  552a  of  title  5. 

SECTION  604  OF  THE  VIETNAM  ERA  VETERANS' 
READJUSTMENT  ASSISTANCE  ACT  OF  1972 

TITLE  VI— EFFECTIVE  DATES  AND  SAVINGS 
PROVISIONS 

******* 

Sec.  604.  (a)  Notwithstanding  the  provisions  of  section  1712(b)  of 
title  38,  United  States  Code,  a  wife  or  widow  [(1)  eligible  to  pursue  a 
program  of  education  exclusively  by  correspondence  by  virtue  of  the 
provisions  of  section  1786  of  such  title  (as  added  by  section  316  of  this 
Act)  or  (2)2  entitled  to  receive  the  benefits  of  subsection  (a)  of  section 
1733  of  this  title  (as  added  by  section  313  of  this  Act),  shall  have  10 
years  from  the  date  of  the  enactment  of  this  Act  in  which  to  complete 
such  a  program  of  education  or  receive  such  benefits. 


COMMITTEE  ON  WAYS  AND  MEANS 


(Titles  VIII  and  IX) 
I.  INTRODUCTION 

Sections  3(a)  (8)  and  3(a)  (9)  of  H.  Con.  Res.  307,  the  First  Con- 
current Budget  Resolution  for  Fiscal  Year  1981,  require  the  Com- 
mittee on  Ways  and  Means  to  report  specific  recommendations  by 
July  2,  1980,  which  (1)  reduce  spending  for  fiscal  year  1981  by 
$2  billion  with  respect  to  laws  or  bills  within  the  Committee's  juris- 
diction and  (2)  increase  fiscal  year  1981  revenues  by  $4.2  billion.  The 
specific  reconciliation  instructions  to  the  Committee  on  Ways  and 
Means  under  section  3(a)  of  H.  Con.  Res.  307  are  as  follows: 

(8)  the  House  Committee  on  Ways  and  Means  shall  recom- 
mend changes  in  laws  or  in  reported  bills  or  resolutions  within 
its  jurisdiction  which  provide  spending  authority  described 
in  section  401(c)  (2)  (C)  of  the  Budget  Act  to  reduce  spend- 
ing for  fiscal  year  1981  by  $700,000,000  in  budget  authority 
and  $2,000,000*000  in  outlays ;  and 

(9)  the  House  Committee  on  Ways  and  Means  shall  recom- 
mend changes  in  laws  within  its  jurisdiction  to  increase  reve- 
nues for  fiscal  year  1981  by  $4,200,000,000. 

The  reconciliation  recommendations  of  the  Committee  on  Ways  and 
Means  and  various  other  House  Committees  5  will  be  submitted  to  the 
House  Budget  Committee,  which  will  assemble  all  of  the  recommenda- 
tions without  any  substantive  revision  2  and  report  them  to  the  House 
in  a  single  omnibus  reconciliation  bill. 


1  The  other  House  committees  directed  to  reduce  spending  for  fiscal  year  1981 
under  the  reconciliation  instructions  (section  3(a)  of  H.  Con.  Res.  307)  are: 
(1)  the  Committee  on  Armed  Services,  $400  million;  (2)  the  Committee  on  Edu- 
cation and  Labor,  $850  million;  (3)  the  Committee  on  Interstate  and  Foreign 
Commerce,  $400  million;  (4)  the  Committee  on  Post  Office  and  Civil  Service, 
$1  billion  ;  (5)  the  Committee  on  Public  Works  and  Transportation,  $750  million  ; 
(6)  the  Committee  on  Small  Business,  $600  million;  and  (7)  the  Committee 
on  Veterans'  Affairs,  $400  million.  Comparable  reconciliation  instructions  apply 
to  counterpart  committees  of  the  Senate. 

2  Section  310(c)  (2)  of  the  Congressional  Budget  Act  (P.L.  93-344)  and  section 
3(c)  of  H.  Con.  Res.  307,  First  Concurrent  Budget  Resolution  for  Fiscal 
Year  1981,  expressly  provide  that  the  Committee  on  the  Budget  shall  report 
the  reconciliation  recommendations  of  the  various  committees  in  a  reconciliation 
bill  or  resolution  "without  any  substantive  revision". 
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II.  SUMMARY 


Titles  VIII  and  IX  contain  budget  reconciliation  recommendations 
of  the  Committee  on  Ways  and  Means  which  the  Committee  is  required 
to  report  by  July  2,  1980,  under  sections  3(a)  (8)  and  3(a)  (9)  of  H. 
Con.  Res.  307,  the  First  Concurrent  Budget  Resolution  for  Fiscal  Year 
1981.  Title  VIII  provides  spending  reductions  of  approximately  $2 
billion  with  respect  to  programs  within  the  jurisdiction  of  the  Ways 
and  Means  Committee.  Title  IX  of  the  bill  provides  revenue  increases 
of  approximately  $4.2  billion  in  fiscal  year  1981. 

A.  TITLE  VIII:  SPENDING  REDUCTIONS 

Health  Savings 
MEDICARE  AND  MEDICAID  REVISIONS 

Title  VIII  includes  the  provisions  of  H.R.  3990  (Medicare  Amend- 
ments of  1980)  and  H.R.  4000  (Medicare  and  Medicaid  Amendments 
of  1980)  which  contain  significant  legislative  savings  in  the  medi- 
care and  medicaid  programs.  Both  of  these  bills  were  previously  re- 
ported not  only  by  the  Committee  on  Ways  and  Means  but  also  by 
the  Committee  on  Interstate  and  Foreign  Commerce,  to  which  they 
were  jointly  referred. 

The  major  medicare  and  medicaid  savings  provisions  include:  (1) 
differential  payment  for  long-term  care  services  provided  in  hospitals; 
(2)  PSRO  review  of  routine  hospital  admission  services  and  excessive 
preoperative  stays;  (3)  making  medicare  payment  liability  secondary 
in  automobile  insurance  cases;  and  (4)  encouraging  the  use  of  out- 
patient surgical  centers.  Title  VIII  also  includes  a  provision,  not  previ- 
ously approved  by  the  Committee,  for  temporary  postponement  of 
periodic  interim  payments  to  hospitals. 

Title  VIII  also  includes  certain  improvements  in  medicare  benefits 
and  provisions  to  improve  the  administration  of  the  medicare  and 
medicaid  programs.  Among  these  provisions  are  liberalization  of  the 
home  health  benefit;  coverage  for  services  furnished  in  community 
mental  health  centers  and  outpatient  rehabilitation  facilities ;  author- 
ity for  the  President  to  enter  into  reciprocal  agreements  with  other 
countries  to  provide  hospital  and  medical  services  to  medicare  bene- 
ficiaries while  outside  the  United  States ;  elimination  of  the  medicare 
blood  deductible ;  coverage  of  pneumococcal  vaccine ;  and  benefit  im- 
provements relating  to  services  furnished  by  dentists,  optometrists, 
chiropractors,  and  physical  therapists.  The  bill  also  revises  the  medi- 
care method  of  providing  reimbursement  for  the  services  furnished  by 
health  maintenance  organizations.  The  original  effective  dates  for  the 
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provisions  increasing  medicare  or  medicaid  costs  by  more  than  a  neg- 
ligible amount  are  postponed  until  midyear  1981  or  later,  thus 
assuring  that  these  spending  provisions  are  consistent  with  the  target 
figures  assumed  for  purposes  of  the  First  Concurrent  Budget  Resolu- 
tion for  fiscal  year  1981. 

Among  the  additional  medicare  and  medicaid  provisions  designed 
to  improve  the  administration  of  these  programs  are  provisions  au- 
thorizing the  Secretary  of  Health  and  Human  Services  to  exercise 
flexibility  in  the  application  of  medicare  standards  to  rural  hospitals 
and  provisions  strengthening  protection  against  fraud  and  abuse  in 
the  medicare  and  medicaid  programs. 

These  revisions  in  the  medicare  and  medicaid  programs  are  esti- 
mated to  result  in  legislative  savings  of  approximately  $128  million 
in  fiscal  year  1981. 

Unemployment  Compensation  Savings 

1.  TERMINATION  OF  PROVISION  PROVIDING  FEDERAL  REIMBURSE- 

MENT  FROM  THE  FUBA  ACCOUNT  FOR  UNEMPLOYMENT  BENEFITS 
PAID  TO  CETA  WORKERS 

Under  present  law,  any  unemployment  compensation  benefits  paid 
to  a  former  CETA  worker  are  initially  paid  out  of  the  State  unem- 
ployment insurance  trust  fund.  The  State  is  then  reimbursed  from 
general  revenues  contained  in  the  Federal  Unemployment  Benefits  Ac- 
count (FUBA)  for  the  amount  of  the  unemployment  compensation 
that  was  based  on  CETA  employment. 

Title  VIII  includes  a  provision  which  terminates  Federal  Reim- 
bursement to  States  from  the  Federal  Unemployment  Benefits  Account 
(FUBA)  for  unemployment  compensation  benefits  paid  to  former 
CETA  workers.  Legislative  savings  from  this  provision  in  fiscal  year 
1981  are  estimated  to  be  approximately  $50  million. 

2.  INCREASE  IN  LENGTH  OF  SERVICE  IN  ARMED  FORCES  REQUIRED 

OF  EX-MILITARY  PERSONNEL  FOR  PURPOSES  OF  UNEMPLOY- 
MENT BENEFITS 

Under  present  law,  federally  funded  unemployment  benefits  are 
provided  to  former  members  of  the  Armed  Forces  upon  their  separa- 
tion from  military  service  if  they  meet  the  qualifying  requirements 
of  the  State  in  which  they  apply  for  unemployment  compensation. 
The  military  service  of  the  individual  can  be  considered  as  wages  or 
employment  in  the  determination  of  eligibility  under  the  State  un- 
employment compensation  law  only  if  (1)  the  person  had  served  con- 
tinuously for  90  days  or  more  prior  to  separation  and  (2)  the  indi- 
vidual was  separated  under  other  than  dishonorable  or  bad-conduct 
circumstances.  The  90-day  continuous  service  requirement  does  not 
apply  where  separation  was  the  result  of  a  service-incurred  injury 
or  disability. 

Title  VIII  includes  a  provision  which  extends  to  one  year  (currently 
90  days)  the  period  of  continuous  active  duty  an  individual  must  serve 
in  the  military  in  order  for  such  service  to  qualify  as  employment  in 
the  determination  of  eligibility  for  unemployment  compensation  bene- 
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fits  following  separation  from  the  military.  Legislative  savings  from 
this  provision  in  fiscal  year  1981  are  estimated  to  be  approximately 
$43  million. 

3.  TERMINATION  OF  EXTENDED  UNEMPLOYMENT  INSURANCE  BENE- 
FITS WHEN  PAID  UNDER  AN  INTERSTATE  CLAIM  IN  A  STATE 
WHERE  THE  UNEMPLOYMENT  LEVEL  HAS  NOT  TRIGGERED  THE 
EXTENDED  BENEFITS  PERIOD 

Under  present  law,  a  State  is  required  to  pay  unemployment  bene- 
fits to  individuals  who  meet  the  State  qualifying  requirements  even  if 
they  are  or  become  residents  of  another  State.  If  an  individual  works 
and  qualifies  for  benefits  in  a  State  in  which  the  extended  unemploy- 
ment benefits  program  is  in  effect,  the  State  will  be  required  to  pay 
him  such  benefits  (so  long  as  he  or  she  meets  the  requirements  for  such 
benefits)  even  if  the  individual  changes  residence  to  a  State  in 
which  the  extended  benefits  program  is  not  in  effect  because  unem- 
ployment in  the  new  State  of  residence  has  not  reached  the  extended 
benefits  trigger  level. 

Title  VIII  includes  a  provision  which  precludes  individuals  from 
receiving  more  than  two  weeks  of  extended  unemployment  compensa- 
tion benefits  through  an  interstate  benefit  claim  if  such  claim  is  filed 
in  a  State  where  extended  benefits  are  not  payable  because  unemploy- 
ment has  not  reached  the  extended  benefit  trigger  level.  The  provision 
does  not  change  other  conditions  of  eligibility  or  benefit  computation 
that  may  differ  between  the  two  States.  Legislative  savings  from  this 
provision  in  fiscal  year  1981  are  estimated  to  be  approximately  $46 
million. 

Trade  Adjustment  Assistance  Savings 

RESCISSION  OF  H.R.  1543,  TRADE  ADJUSTMENT  ASSISTANCE  PROGRAM 

IMPROVEMENTS 

H.R.  1543,  a  bill  to  improve  the  operation  of  the  adjustment  assist- 
ance programs  for  workers  and  firms  under  the  Trade  Act  of  1974, 
passed  the  House  on  May  30, 1979.  The  Senate  Finance  Committee  re- 
ported the  bill  with  amendments  October  30,  1979.  A  significant  part 
of  the  bill  would  extend  adjustment  assistance  coverage  to  workers  in 
firms  which  supply  parts  or  services  essential  to  the  production  of 
import-impacted  end  products.  The  First  Concurrent  Budget  Resolu- 
tion for  fiscal  3Tear  1981  assumes  enactment  of  this  legislation.  Title 
VIII  rescinds  passage  of  H.R.  1543,  resulting  in  legislative  savings  of 
$822  million  which  is  the  Congressional  Budget  Office  estimate  of  the 
fiscal  year  1981  costs  of  H.R.  1543. 

Enacted  Legislation 

1.  SOCIAL  SECURITY  DISABILITY  AMENDMENTS  OF  1980  (P.L.  96-265) 

H.R.  3236,  the  Social  Security  Disability  Amendments  of  1980,  was 
signed  into  law  by  the  President  on  June  9,  1980,  as  Public  Law  96- 
265.  The  legislation  provides  better  work  incentives  for  disability  bene- 
ficiaries, improves  accountability  in  the  disability  insurance  program 
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and  makes  ia  number  of  related  improvements  in  the  SSI  and  AFDC 
programs,  some  of  which  were  passed  by  the  House  in  H.R.  3464. 
Legislative  savings  of  $133  million  in  fiscal  year  1981  resulting  from 
enactment  of  Public  Law  96-265  will  be  credited  against  the  $2  billion 
reconciliation  requirement  of  the  Committee  on  Ways  and  Means. 

2.  ADOPTION  ASSISTANCE  AND  CHILD  WELFARE  ACT  OF  1980 

(P.L.  96-272) 

H.R.  3434,  the  Adoption  Assistance  and  Child  Welfare  Act  of  1980, 
was  approved  by  the  President  on  June  17,  1980,  as  Public  Law  96- 
272.  Legislative  savings  of  $103  million  in  fiscal  year  1981  resulting 
from  enactment  of  Public  Law  96-272  will  be  credited  against  the  $2 
billion  reconciliation  requirement  of  the  Committee  on  Ways  and 
Means. 


B.  TITLE  IX:  REVENUE  INCREASES 


1.  MORTGAGE  SUBSIDY  BOND  TAX  ACT  OF  1980 

Title  IX  includes  the  provisions  of  the  Mortgage  Subsidy  Bond 
Tax  Act  of  1980  which  is  designed  generally  to  direct  the  subsidy 
from  the  use  of  tax-exempt  bonds  for  housing  to  those  individuals 
who  have  the  greatest  need  for  the  subsidy,  to  increase  the  efficiency 
of  the  subsidy,  and  to  restrict  the  overall  revenue  loss  from  the  use 
of  tax-exempt  bonds  for  housing. 

a.  Single-Family  Owner-Occupied  Residences 

Except  in  the  case  of  a  qualified  mortgage  bond  or  a  qualified 
veterans'  mortgage  bond,  interest  on  any  bond  is  not  tax-exempt  if 
a  significant  portion  of  the  proceeds  are  to  be  used  for  mortgages 
(or  other  financing)  of  owner-occupied  residences. 

(1)  Qualified  mortgage  bonds 

(a)  Principal  residence  requirement 

All  mortgages  must  be  for  single  family  residences  which  can 
reasonably  be  expected  to  become  the  principal  residences  of  the 
mortgagors.  The  residences  must  be  located  within  the  jurisdiction 
of  the  issuing  authority. 

(b)  Three-year  requirement 

Each  mortgagor  must  not  have  been  a  homeowner  within  the  last  3 
years.  However,  exceptions  to  the  3-year  rule  are  provided  for  re- 
habilitation loans,  for  home  improvement  loans,  and  for  mortgages 
placed  in  targeted  areas. 

A  loan  qualifies  as  a  rehabilitation  loan  if  the  residence  is  at  least 
20  years  old  at  the  time  of  the  rehabilitation,  75  percent  or  more  of 
the  external  walls  of  the  residence  are  retained,  and  the  rehabilita- 
tion costs  are  25  percent  or  more  of  the  mortgagor's  basis  in  the  resi- 
dence (after  the  rehabilitation). 

Home  improvement  loans  are  loans  in  an  amount  not  in  excess  of 
$15,000  for  certain  alterations  or  repairs  for  existing  single  family 
residences. 

(c)  Income  limitations 

The  income  of  each  mortgagor  must  not  exceed  115  percent  of  the 
median  family  income  in  the  Standard  Metropolitan  Statistical  Area 
(SMSA),  or  county,  if  not  in  an  SMSA,  in  which  the  mortgage  is 
placed.  In  the  case  of  financing  provided  under  any  issue  for  targeted 
area  residences,  one-third  of  the  residences  in  targeted  areas  financed 
from  the  issue  may  be  for  any  mortgagor  regardless  of  his  income. 
With  respect  to  the  remainder  of  the  residences  located  within  targeted 
areas,  the  income  of  the  mortgagor  cannot  exceed  140  percent  of  median 
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family  income  for  the  State  or  the  SMSA  where  the  residence  is  lo- 
cated, whichever  is  higher.  Both  in  targeted  and  non-targeted  areas,  50 
percent  of  the  mortgage  funds  must  go  to  families  with  incomes  of  90 
percent  or  less  of  the  median  family  income  in  the  SMSA. 

(d)  Targeted  areas 

Targeted  areas  are  defined  as  follows : 

(1)  census  tracts  in  which  70  percent  of  the  families  have  in- 
comes of  not  more  than  80  percent  of  statewide  median  income,  or 

(2)  areas  of  chronic  economic  distress  as  defined  by  States  sub- 
ject to  the  approval  of  the  Secretaries  of  Treasury  and  Housing 
and  Urban  Development.  Criteria  used  by  Treasury  and  HUD  to 
evaluate  a  proposed  targeted  area  designation  are:  (1)  the  con- 
dition of  the  housing  stock,  including  age  and  number  of  aban- 
doned and  substandard  units,  (2)  the  need  of  area  residents  for 
owner-financing,  as  indicated  by  a  high  percentage  of  families  in 
poverty,  low  per  capita  income,  high  numbers  of  welfare  recipi- 
ents, and  high  unemployment  rates,  (3)  the  potential  for  use  of 
tax-exempt  mortgage  bonds  to  improve  conditions  in  the  area, 
and  (4)  the  existence  of  a  housing  assistance  plan  which  provides 
a  displacement  program  and  a  public  improvements  and  services 
program  (similar  to  that  required  by  HUD  under  its  Community 
Development  Block  Grant  program). 

(e)  Purchase  price  limitation 

The  purchase  price  of  each  residence  must  not  exceed  80  percent  of 
the  average  purchase  price  in  the  preceding  year  in  the  SMSA  in 
which  the  mortgage  is  placed.  In  the  case  of  targeted  areas,  the  per- 
centage would  be  110  percent  of  the  average  purchase  price  in  the 
SMSA.  Average  purchase  price  means  average  purchase  price  of  a 
new  home,  in  the  case  of  a  purchase  of  a  new  home,  and  average  pur- 
chase price  of  an  existing  home,  in  the  case  of  the  purchase  of  an  exist- 
ing home.  In  the  case  of  home  improvement  loans,  the  purchase  price 
limitation  would  not  apply. 

(f)  New  mortgage  requirement 

Except  for  construction  period  loans,  bridge  loans  or  similar  tem- 
porary initial  financing,  and  an  existing  mortgage  in  the  case  of  a 
rehabilitation  loan,  none  of  the  bond  proceeds  can  be  used  to  acquire 
or  replace  an  existing  mortgage. 

(g)  Low  downpayment  requirement 

At  least  75  percent  of  the  lendable  proceeds  (other  than  for  re- 
habilitation loans  and  home  improvement  loans)  must  be  used  for 
mortgages  which  have  a  95-percent  loan  to  value  ratio.  In  addition, 
certain  graduated  payment  mortgages  with  as  low  as  a  90-percent 
loan  to  value  ratio  will  qualify  for  purposes  of  the  75-percent  require- 
ment. 

(h)  Assumptions  of  mortgages 

Individuals  assuming  a  mortgage  originally  financed  with  tax- 
exempt  bonds  must  meet  the  principal  residence  requirement,  the 
three-year  requirement,  the  purchase  price  limitation,  and  the  income 
limitation. 
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(i)  Market  limitations 

The  total  amount  of  housing  bonds  that  could  be  issued  in  a  State 
each  year  would  be  limited  to  the  greater  of  $50,000,000  or  5  percent  of 
the  average  of  all  mortgages  originated  in  that  State  in  the  preceding 
3  years.  The  limit  is  to  be  allocated  among  governmental  units  within 
a  State  first  on  the  basis  of  mortgages  originated  in  the  smallest  ju- 
risdiction having  authority  to  issue  housing  bonds.  This  allocation  can 
be  changed  by  agreement  among  issuing  subdivisions  or  by  State 
statute. 

(j)  Required  targeted  portion 

If  an  issuing  jurisdiction  includes  a  targeted  area,  at  least  20  per- 
cent of  the  lendable  proceeds  of  a  bond  issue  (but  no  more  than  40 
percent  of  the  market  share  of  the  targeted  areas)  must  be  made 
available  for  one  year  for  mortgage  loans  in  the  targeted  areas  in  the 
issuing  jurisdiction. 

(k)  Multiple  originators'  requirement 

There  must  be  more  than  one  person  who  originates  mortgages  from 
the  bond  proceeds,  unless  there  is  only  one  willing  and  able  origina- 
tor or  there  is  a  sound  public  purpose  for  using  only  one  originator. 

(I)  Bond  issue  approval 

All  bonds  must  be  submitted  to  a  State  agency  for  the  agency's 
opinion  as  to  whether  or  not  the  issue  meets  the  market  limitation  and 
targeted  portion  requirement.  The  State  agency  must  issue  an  opin- 
ion within  30  days  after  submission. 

(m)  Arbitrage  restrictions 

The  effective  interest  rate  on  mortgages  to  homeowners  is  limited  to 
1.0  percentage  point  above  the  yield  to  maturity  to  the  purchasers  of 
the  bonds,  calculated  on  the  date  of  issuance.  In  addition,  arbitrage 
is  not  permitted  on  reserves  that  exceed  150  percent  of  the  annual 
debt  service  on  the  bonds.  Finally,  arbitrage  earnings  other  than  the 
1.0  percentage  point  on  home  mortgages  must  be  returned  to  the 
mortgagors. 

(n)  Termination 

The  issuance  of  single  family,  owner-occupied  housing  bonds  will 
be  permitted  under  the  above  rules  only  for  2  years  from  the  date  of 
enactment.  Interest  on  such  bonds  issued  after  this  2-year  period 
will  be  taxable. 

(o)  Miscellaneous 

All  tax-exempt  housing  bonds  issued  after  the  date  of  enactment 
must  be  in  registered  form.  No  advance  refunding  of  mortgage  sub- 
sidy bonds  will  be  permitted  after  the  date  of  enactment. 

(2)  Qualified  veterans'  mortgage  bonds 

(a)  Residences  for  veterans 

Substantially  all  of  the  proceeds  from  the  bonds  must  be  used  to 
provide  residences  for  veterans. 
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(b)  New  mortgage  requirement 

Except  for  construction  period  loans,  bridge  loans  or  similar  tem- 
porary initial  financing,  and  an  existing  mortgage  where  the  residence 
is  substantially  rehabilitated,  none  of  the  proceeds  of  the  bonds  can 
be  used  to  replace  or  acquire  an  existing  mortgage. 

(c)  General  obligation  requirement 

Both  the  principal  and  interest  of  the  bond  must  be  secured  by  the 
general  obligation  of  a  State. 

(d)  Miscellaneous 

All  qualified  veterans'  mortgage  bonds  issued  after  the  date  of  en- 
actment must  be  in  registered  form.  No  advance  refunding  of  these 
bonds  will  be  permitted  after  the  date  of  enactment. 

(3)  Effective  date  and  transitional  rules 

General  rule. — The  bill  applies  to  bonds  issued  after  April  24, 1979, 
with  eigfht  exceptions : 

(a)  Official  action 

Tax-exempt  housing  bonds  may  be  issued  without  complying  with 
the  requirements  of  a  qualified  mortgage  bond  if,  prior  to  April  25, 
1979,  the  governing  body  of  the  unit  having  authority  to  issue  the 
bonds  had  taken  official  action  which  indicated  an  intent  to  issue  such 
bonds.  A  qualifying  official  action  would  include  an  authorization  to 
hire  bond  counsel,  an  authorization  to  hire  bond  underwriters,  or  an 
authorization  to  make  a  market  analysis  with  respect  to  a  specified 
bond  issue.  Such  authorization  must  be  a  specific  authorization  relat- 
ing to  a  specified  bond  issue. 

In  the  case  of  a  sized  or  tentatively  sized  bond  issue,  only  the 
amount  of  bonds  the  issuer  reasonably  intended  to  issue  based  on  the 
documentation  that  existed  before  April  25,  1979,  will  qualify  under 
this  rule. 

In  case  of  an  unsized  bond  issue,  only  an  amount  of  bonds  (exclusive 
of  issuance  costs  and  a  reasonably  required  reserve)  equal  to  the 
amount  of  mortgages  for  which  the  lenders  had  given  firm  com- 
mitments to  home  buyers  within  9  months  after  the  bonds  are  issued 
will  qualify  under  this  rule.  Bond  proceeds  for  which  commitments 
were  not  made  within  9  months  from  the  issuance  date  of  the  bonds 
must  be  used  to  redeem  bonds.  The  uncommitted  proceeds  must  be 
used  to  redeem  obligations  within  15  months  of  the  issuance  date. 

(b)  Exception  for  State  housing  finance  agencies 

The  bill  also  provides  a  special  exemption  for  State  housing  finance 
agencies  which  permit  such  an  agency  to  issue  up  to  $150  million  of 
tax-exempt  indebtedness  even  though  it  took  no  action  prior  to  April 
25,  1979.  However,  the  $150  million  is  reduced  by  any  tax-exempt  in- 
debtedness issued  under  the  official  action  rule  for  owner-occupied 
housing  by  any  State  housing  finance  agency  within  a  State  which 
provides  owner  financing  from  the  proceeds  of  tax-exempt  obligations. 
In  addition,  substantially  all  of  the  lendable  proceeds  from  the  bond 
issue  must  be  committed  by  firm  commitment  letters  to  home  buyers  by 
January  1,  1981. 
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(c)  Special  rules 

The  bill  contains  five  special  rules  which  provide  that  the  restric- 
tions on  owner-occupied  housing  do  not  apply  to  certain  obligations. 
Each  of  these  rules  is  subject  to  dollar  limitations.  Each  of  these  rules 
requires  that  affidavits  be  filed  by  a  majority  of  the  members  of  the 
governing  body  of  the  governmental  unit  in  order  to  qualify  under  the 
rule.  In  addition,  substantially  all  of  the  lendable  proceeds  from  each 
bond  issue  that  qualifies  under  any  of  these  special  rules  must  be  com- 
mitted by  firm  commitment  letters  to  home  buyers  by  January  1, 1981. 

(d)  Rehabilitation  programs 

Tax-exempt  indebtedness  may  be  issued  without  complying  with 
the  requirements  of  a  qualified  mortgage  bond  with  certain  limitations 
in  the  case  of  certain  ongoing  local  governmental  programs  which  pro- 
vide rehabilitation  loans.  The  maximum  amount  of  tax-exempt  in- 
debtedness that  can  be  issued  under  this  rule  is  the  lesser  of  $10  mil- 
lion or  the  aggregate  amount  of  loans  made  under  a  qualified  rehabili- 
tation program  from  January  1, 1977  until  April  24, 1979.  This  amount 
is  reduced  by  any  indebtedness  issued  under  the  official  action  rule. 
In  addition,  substantially  all  of  the  lendable  proceeds  of  the  indebted- 
ness issued  under  this  rule  must  be  committed  by  firm  commitment 
letters  to  home  owners  by  January  1,  1981. 

(e)  $50  per  capita  exception  for  local  governments 

Tax-exempt  housing  bonds  may  be  issued  without  complying  with 
the  requirements  of  a  qualified  mortgage  bond :  (1)  if  there  is  written 
evidence  that,  prior  to  April  24,  1979,  the  governing  body  of  the  is- 
suing local  governmental  unit  had  taken  action  indicating  an  intent 
to  issue  (or  establish  a  program  for  issuing)  owner-occupied  housing 
bonds,  (2)  the  local  government  unit  had  authority  to  issue  such  bonds 
by  October  30,  1979,  and  (3)  the  majority  of  the  members  of  the  gov- 
erning body  of  the  local  governmental  unit  file  affidavits  that  the  gov- 
ernmental unit  intended  to  issue  tax-exempt  housing  bonds  (or  estab- 
lish a  program  to  issue  tax-exempt  housing  bonds).  The  maximum 
amount  that  qualifies  under  this  rule  is  $50  multiplied  by  the  popula- 
tion in  the  local  governmental  unit  reduced  by  the  amount  of  any 
obligations  for  owner-occupied  housing  issued  under  the  other  transi- 
tion rules. 

(f)  Rollover  rule 

Tax-exempt  indebtedness  outstanding  on  April  24,  1979,  may  be 
rolled-over  where  the  maturity  date  of  the  tax-exempt  housing  bond 
is  no  longer  than  2  years  after  the  life  of  the  initial  mortgages  on  the 
properties. 

(g)  Special  rule  for  projects  under  development 

Tax-exempt  housing  bonds  for  the  financing  of  projects  in  the  devel- 
opment stage  may  be  issued  where,  prior  to  April  25,  1979,  (1)  sub- 
stantial expenditures  had  been  made  for  detailed  plans  and  specifica- 
tions, and  (2)  tax-exempt  construction  financing  had  been  issued  with 
respect  to  the  project  or  there  exists  written  evidence  that  a  govern- 
mental unit  intended  to  issue  tax-exempt  bonds  to  finance  the  acquisi- 
tion of  the  unit  by  home  buyers. 
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(h)  Rule  for  local  governments  whose  home  rule  powers 
were  modified  on  April  26, 1979 

The  bill  contains  an  additional  rule  which  provides  that  the  re- 
strictions on  owner-occupied  housing  do  not  apply  to  obligations  is- 
sued by  certain  local  governments  whose  home  rule  powers  were  modi- 
fied on  April  26,  1979.  This  rule  applies  where  prior  to  April  25,  1979, 
the  governing  body  of  a  local  government  had  authorized  a  demo- 
graphic or  related  study,  but  was  waiting  enactment  of  the  legislation 
modifying  its  home  rule  powers  prior  to  issuing  tax-exempt  housing 
bonds.  Under  this  rule,  substantially  all  the  lendable  proceeds  of  a  bond 
issue  must  be  committed  by  firm  commitment  letters  to  home  buyers  by 
January  1, 1981. 

b.  Multi-Family  Rental  Housing 

(1)  Applicable  rules 

(a)  General  rules 

The  present  exception  for  tax-exempt  industrial  development  bonds 
will  be  limited  to  obligations  from  which  substantially  all  the  pro- 
ceeds are  to  be  used  for  multi-family  rental  housing  projects  in  which 
at  least  20  percent  of  the  units  are  to  be  occupied  by  individuals  of  low 
or  moderate  income,  determined  in  a  manner  consistent  with  the  Leased 
Housing  Program  under  Section  8  of  the  United  States  Housing  Act 
of  1937.  In  the  case  of  bonds  issued  before  January  1,  1981  (which  do 
not  come  within  the  transitional  rules),  the  20-percent  requirement 
need  only  be  met  for  a  period  of  20  years. 

(b)  Miscellaneous 

All  tax-exempt  housing  bonds  issued  after  the  date  of  enactment 
must  be  in  registered  form. 

(2)  Effective  date  and  transitional  rules 

General  rule. — The  bill  applies  to  bonds  issued  after  April  24, 1979, 
with  three  exceptions : 

(a)  Official  action 

Tax-exempt  housing  bonds  may  be  issued  without  complying  with 
the  requirements  of  the  bill  if,  prior  to  April  25.  1979,  the  governing 
body  of  the  unit  having  authority  to  issue  the  bonds  had  taken  official 
action  which  indicated  an  intent  to  issue  such  bonds.  A  qualifying 
official  action  would  include  an  authorization  to  hire  bond  counsel, 
an  authorization  to  hire  bond  underwriters,  or  an  authorization  to 
make  a  market  analysis  with  respect  to  a  specified  bond  issue.  Such 
authorization  must  be  a  specific  authorization  relating  to  a  specified 
bond  issue. 

In  the  case  of  a  sized  or  tentatively  sized  bond  issue,  only  the  amount 
of  bonds  the  issuer  reasonably  intended  to  issue  based  on  the  docu- 
mentation that  existed  before  April  25,  1979,  will  qualify  under  this 
rule. 

(b)  Rollover  rule 

Tax-exempt  indebtedness  outstanding  on  April  24,  1979,  may  be 
rolled-over  where  the  maturity  date  of  the  tax-exempt  housing  bonds 
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is  no  longer  than  2  years  after  the  life  of  the  initial  mortgages  on  the 
properties. 

(c)  Special  rule  for  projects  under  development 

Tax-exempt  housing  bonds  for  financing  of  projects  in  the  devel- 
opment stage  may  be  issued  if  a  plan  specifying  the  number  and  loca- 
tion of  rental  units  was  approved  on  or  before  April  24,  1979,  by  a 
governing  body  of  a  State  or  local  government  or  a  governing  body 
of  a  State  or  local  housing  agency  or  a  similar  agency,  and  substantial 
expenditures  for  site  improvement  for  the  project  had  been  incurred 
on  or  before  such  date. 

As  an  alternative  to  this  rule,  tax-exempt  indebtedness  may  be  issued 
for  projects  if,  prior  to  April  25,  1979,  a  plan  specifying  the  number 
and  location  of  rental  units  was  preliminarily  approved  by  the  Secre- 
tary of  HUD  pursuant  to  section  221(d)(4)  or  section  232  of  the 
United  States  Housing  Act  of  1937  and  fees  for  the  processing  of  the 
project  application  and  other  expenditures  had  been  incurred  on  or 
before  April  24, 1979. 

2.  ESTIMATED  INCOME  TAX  PAYMENTS  BY  LARGE  CORPORATIONS 

Title  IX  requires  large  corporations  to  pay  estimated  taxes  equal 
to  at  least  60  percent  of  their  current  year's  tax  liability,  effective  for 
taxable  years  beginning  after  December  31,  1980. 

Corporations  subject  to  this  new  requirement  are  those  corpora- 
tions (including  any  predecessor  corporations)  which  had  taxable 
income  of  $1  million  or  more  in  any  of  the  three  taxable  years  im- 
mediately preceding  the  taxable  year  involved. 

3.  ENVIRONMENTAL  EXCISE  TAXES  AND  TRUST  FUNDS 

a.  Environmental  Revenue  Act  of  1980 

Title  IX  includes  the  provisions  of  the  Environmental  Revenue 
Act  of  1980  which  impose  excise  taxes  on  crude  oil,  specified  petro- 
chemical feedstocks,  and  specified  inorganic  substances.  These  ex- 
cise taxes  are  expected  to  raise  $75  million  a  year  from  oil,  $50  mil- 
lion from  petroleum  feedstocks  and  $25  million  from  inorganic  chemi- 
cals. Revenues  from  the  excise  tax  on  crude  oil  (1.3  cents  a  barrel)  are 
to  be  deposited  into  a  new  "Comprehensive  Oil  Pollution  Liability 
Trust  Fund,"  the  proceeds  of  which  can  be  used  to  finance  cleanup 
costs  and  pay  claims  for  certain  damages  resulting  from  the  discharge 
of  oil  into  the  navigable  waters  of  the  United  States.  Similarly,  reve- 
nues from  the  excise  taxes  on  petroleum  feedstocks  ($1.18  a  ton)  and 
on  specified  inorganic  chemicals  ($0.31  a  ton)  are  to  be  deposited  into 
a  new  "Hazardous  Substance  Pollution  Liability  Trust  Fund,"  the 
proceeds  of  which  can  be  used  to  finance  cleanup  costs  and  to  pay 
certain  claims  arising  from  discharges  of  hazardous  substances  into 
the  navigable  waters  of  the  United  States. 

These  new  trust  funds  will  absorb  or  replace  other  Federal  funds 
relating  to  oil  and  hazardous  substance  liability — including  the  Off- 
shore Oil  Pollution  Compensation  Fund,  the  Trans-Alaska  Pipeline 
Liability  Fund,  the  Deep  Water  Port  Fund,  and  the  section  311  re- 
volving fund  of  the  Clean  Water  Act.  In  addition  to  financing  cleanup 
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and  removal  costs,  both  Trust  Funds  could  pay  claims  for  (1)  property 
damage,  (2)  loss  of  income  by  fishermen,  and  (3)  destruction  of 
natural  resources  (if  the  claim  is  asserted  by  the  President  or  by  a 
State) .  The  Trust  Funds  cannot  borrow  from  the  United  States  Treas- 
ury, and  no  claim  against  a  Trust  Fund  constitutes  an  entitlement  from 
the  United  States.  Claims  against  a  Trust  Fund  will  be  payable  only 
to  the  extent  the  Trust  Fund  has  assets  in  excess  of  a  $30  million 
"cleanup  reserve."  Claims  which  are  unpaid  due  to  this  reserve  require- 
ment will  be  deferred  until  excise  tax  revenues  become  available  to  pay 
them.  The  excise  taxes  are  to  be  effective  on  October  1,  1980,  and  will 
terminate  on  September  30,  1985.  Payments  out  of  the  funds  are 
prohibited  after  September  30,  1985,  unless  further  action  is  taken  by 
the  Congress. 

Title  IX  includes  a  requirement  that  the  Secretary  of  the  Treasury, 
in  consultation  with  the  Department  of  Transportation,  the  Environ- 
mental Protection  Agency,  the  Department  of  Commerce  and  the  U.S. 
Trade  Representative,  conduct  a  study  on  the  feasibility  of  (1)  impos- 
ing environmental  excise  taxes  on  the  basis  of  the  frequency  of  pollu- 
tion by  hazardous  substances  and  the  degree  of  environmental  harm 
resulting  from  such  pollution,  and  (2)  adjusting  the  environmental 
taxes  according  to  various  modes  of  transportation.  The  Secretary  is 
to  report  to  the  Congress  not  later  than  January  1, 1985. 

b.  Hazardous  Waste  Revenue  Act  of  1980 

Title  IX  includes  the  provisions  of  the  Hazardous  Waste  Reve- 
nue Act  of  1980  which  impose  excise  taxes  on  crude  oil,  specified 
petrochemical  feedstocks,  and  specified  inorganic  substances.  These 
excise  taxes  are  expected  to  raise  $35  million  a  year  from  oil,  $108 
million  a  year  from  petrochemical  feedstocks,  and  $36  million  a  year 
from  inorganic  substances.  Revenues  from  these  taxes  are  to  be  de- 
posited into  a  "Hazardous  Waste  Response  Trust  Fund,"  the  proceeds 
of  which  can  be  used  to  finance  the  costs  of  containing  or  cleaning  up 
waste  from  inactive  hazardous  waste  sites  which  are  causing  or  threat- 
ening to  cause  harm  to  the  public  health  and  environment. 

These  excise  taxes  are  to  be  imposed  for  the  period  October  1,  1980 
through  September  30,  1985.  Payments  out  of  the  Trust  Fund  are 
prohibited  after  September  30,  1985,  unless  further  action  is  taken  by 
the  Congress. 

In  addition,  Title  IX  provides  for  a  study  by  the  Secretary  of  the 
Treasury,  in  consultation  with  the  Environmental  Protection  Agency, 
the  Department  of  Commerce  and  the  United  States  Trade  Repre- 
sentative, on  various  aspects  of  the  taxes  imposed  under  Title  IX.  The 
Secretary  of  the  Treasury  is  to  report  to  the  Congress  by  January  1, 
1985. 

4.  TELEPHONE  EXCISE  TAX 

Title  IX  delays  by  one  year  the  remaining  scheduled  reductions  in 
the  communication  services  (telephone,  etc.)  excise  tax.  Thus,  for  1980 
and  1981,  the  tax  will  be  2  percent.  For  1982,  the  tax  will  be  1  per- 
cent, and  the  tax  will  expire  on  January  1,  1983. 
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5.  FOREIGN  INVESTMENT  IN  REAL  PROPERTY  TAX  ACT  OF  1980 

Under  present  law,  capital  gains  realized  by  foreign  investors  on 
the  sale  of  U.S.  property  are  generally  not  subject  to  U.S.  tax  unless 
the  property  is  held  in  connection  with  a  U.S.  trade  or  business. 

Title  IX  includes  the  provisions  of  the  Foreign  Investment  in  Real 
Property  Tax  Act  of  1980  whicih  subject  foreign  investors  to  U.S.  tax 
on  gains  on  the  sale  or  other  disposition  of  U.S.  real  property.  For- 
eign investors  also  will  be  taxed  on  gains  realized  through  the  sale  or 
exchange  of  an  interest  in  a  corporation,  trust,  or  partnership  formed 
or  availed  of  to  hold  U.S.  real  property  interests.  Reporting  require- 
ments are  established  to  identify  when  taxable  transactions  have  oc- 
curred. Title  IX  contains  no  withholding  provisions — neither  the  pur- 
chaser of  the  property  nor  any  U.S.  agent  is  required  to  withhold  any 
tax  from  the  seller  or  to  take  any  other  action  to  ensure  that  the  for- 
eign seller  pays  the  tax  due  on  the  sale. 

The  provision  is  effective  for  sales  or  other  dispositions  of  U.S.  real 
property  interests  occurring  after  June  18,  1980.  However,  to  the  ex- 
tent that  a  provision  conflicts  with  a  U.S.  treaty  obligation,  the  pro- 
vision will  not  take  effect  until  1985. 

6.  INCLUSION  IN  WAGES  OF  SOCIAL  SECURITY  AND  UNEMPLOYMENT 
TAXES  PAID  BY  EMPLOYERS 

Title  IX  provides  that  an  employer  payment  of  an  employee's 
social  security  or  unemployment  tax  liability  (except  with  respect  to 
domestic  service)  is  includible  in  wages  for  purposes  of  social  security 
and  unemployment  insurance  taxes  and  social  security  benefits.  Ex- 
cept in  cases  of  employment  by  certain  State  or  local  governmental 
units,  the  provision  applies  with  respect  to  remuneration  paid  after 
December  31,  1980.  The  provision  applies  with  respect  to  payments  by 
certain  State  or  local  governmental  units  after  December  31,  1988. 


SUMMARY   OF   SPENDING   REDUCTIONS   AND  REVENUE 

INCREASES 

[In  millions  of  dollars] 
Title  VIII:  Spending  Reductions 


Fiscal  year  1981  Savings 

Budget 
authority  Outlays 


Health  Savings 

1.  Medicare  Amendments  of  1980   28 

2.  Medicare  and  Medicaid  Amendments  of 

1980  .        -r   100 

3.  Temporary  delay  in  periodic  interim  pay- 

ments (PIP)   675 

Unemployment  Compensation  Savings 

1.  Termination  of  provision  providing  Fed- 

eral reimbursement  from  the  FUBA 
account  for  unemployment  benefits  paid 

to  CETA  workers   50  50 

2.  Increase  in  length  of  service  in  Armed 

Forces  required  for  ex-military  personnel 

for  purposes  of  unemployment  benefits   43  43 

3.  Termination  of  extended  unemployment 

insurance  benefits  when  paid  under  an 
interstate  claim  in  a  State  where  the  un- 
employment level  has  not  triggered  the 

extended  benefits  period   46  46 

Trade  Adjustment  Assistance  Savings 
Rescission  of  H.R.  1543,  Trade  Adjustment 
Assistance  Program  Improvements   863  822 

Enacted  Legislation 

1.  Social  Security  Disability  Amendments  of 

1980  (P.L.  96-265)   34  133 

2.  Adoption  Assistance  and  Child  Welfare  Act 

of  1980  (P.L.  96-272)   103  103 


Total,  spending  reductions   1, 139         2, 000 


(365) 


366 

Title  IX:  Revenue  Increases 


Fiscal  year  1981 
revenue  increase 


1.  Mortgage  Subsidy  Bond  Tax  Act  of  1980   413 

2.  Estimated  income  tax  payments  of  corpora- 

tions  3, 063 

3.  Environmental  Revenue  Act  of  1980  and 

Hazardous  Waste  Revenue  Act  of  1980   302 

4.  Telephone  excise  tax   358 

5.  Foreign  Investment  in  Real  Property  Tax 

Act  of  1980   40 

6.  Employer  payment  of  employee  payroll 

taxes   50 


Total,  revenue  increases   4,  226 


III.  EXPLANATION  OF  PROVISIONS 


A.  TITLE  VIII:  SPENDING  REDUCTIONS 
1.  SUBTITLE  A:  MEDICARE  AND  MEDICAID  PROGRAM  SAVINGS 
a.  Medicare  Amendments  of  1980  (Provisions  of  H.R.  3990)  1 

Home  Health  Services  (Section  802) 

Since  the  beginning  of  the  medicare  program,  home  health  benefits 
have  been  available  under  both  part  A — hospital  insurance — and  part 
B — medical  insurance. 

To  be  eligible  for  home  health  care,  the  beneficiary  must  be :  (1)  es- 
sentially confined  to  his  home,  (2)  under  the  care  of  a  physician, 
and  (3)  in  need  of  skilled  nursing  care,  speech  therapy,  or  physical 
therapy.  If  all  these  requirements  are  met,  an  individual  is  eligible 
for  the  full  range  of  home  health  services. 

Title  VIII  amends  the  medicare  home  health  benefit  in  the  follow- 
ing manner:  (1)  unlimited  visits  are  to  be  available  under  both 
parts  A  and  B;  (2)  the  present  three-day  prior  hospitalization  re- 
quirement under  part  A  is  eliminated;  (3)  home  health  bene- 
fits under  part  B  will  no  longer  be  subject  to  the  $60  deductible; 
(4)  the  need  for  occupational  therapy  will  be  included  as  one  of  the 
qualifying  criteria  for  the  home  health  benefit;  and  (5)  the  present 
requirement  that  proprietary  home  health  agencies  can  participate 
in  medicare  only  in  those  States  that  license  home  health  agencies 
is  eliminated.  In  addition,  Title  VIII  establishes  additional  standards 
and  reimbursement  guidelines  for  the  effective  administration  of  the 
home  health  benefit. 

Elimination  of  the  limits  on  the  number  of  visits  under  parts  A 
and  B. — Beneficiaries  are  presently  eligible  for  100  visits  per  benefit 
period  during  the  year  following  a  hospital  stay  of  at  least  three  days 
under  part  A  and  100  visits  per  calendar  year  under  part  B.  Title  VIII 
eliminates  the  limitation  on  visits  under  each  part. 

Elimination  of  the  three-day  prior  hospitalization  requirement 
under  part  A. — In  order  to  receive  home  health  benefits  under  part  A, 
beneficiaries  must  be  hospitalized  for  at  least  three  consecutive  days. 
Elimination  of  this  requirement  will  be  particularly  helpful  to  the 
more  than  1.1  million  beneficiaries  who  have  only  part  A  of  medicare; 
presently  they  do  not  have  access  to  the  home  health  benefit  unless 
they  have  met  this  prior  hospitalization  requirement. 


lrThe  Committee  on  Ways  and  Means  favorably  reported  H.R.  3990  to  the 
House  (H.  Rept.  96-588,  Part  I)  on  November  5,  1979.  A  supplemental  report 
(H.  Rept.  96-588,  Part  II)  was  filed  by  the  Ways  and  Means  Committee  on 
December  5,  1979.  The  Committee  on  Interstate  and  Foreign  Commerce  favor- 
ably reported  the  bill  with  amendments  (H.  Rept.  96-588,  Part  HI)  on  March  18, 
1980. 
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Elimination  of  the  part  B  $60  deductible  with  respect  to  home  health 
services. — In  1972,  legislation  was  enacted  which  exempted  the  part  B 
home  health  benefit  from  the  20-percent  coinsurance  applicable  to 
other  part  B  services.  Elimination  of  the  part  B  $60  deductible  with 
respect  to  such  services  will  eliminate  the  remaining  patient  cost- 


Addition  of  the  need  for  occupational  therapy  as  one  of  the  criteria 
qualifying  a  beneficiary  for  home  health  benefits. — Under  present  law, 
only  the  need  for  skilled  nursing  care  or  speech  or  physical  therapy 
qualifies  a  beneficiary  for  home  health  benefits.  Occupational  therapy 
services  are  available  as  a  home  health  benefit  only  after  the  benefici- 
ary has  otherwise  qualified.  Occupational  therapy,  like  physical  ther- 
apy or  speech  therapy,  is  a  skilled  health  service  which  assists  a 
patient  who  is  recovering  from  an  illness  or  injury  in  making  the  tran- 
sition between  an  institution  and  self -care  in  the  home.  Accordingly, 
Title  VIII  recognizes  occupational  therapy  as  the  fourth  skilled  serv- 
ice which  will  qualify  beneficiaries  for  the  home  health  benefit. 

Elimination  of  the  licensing  requirement  for  proprietary  home 
health  agencies. — By  law,  proprietary,  or  for-profit,  home  health  agen- 
cies are  eligible  to  participate  in  the  medicare  program  only  where 
the  agency  is  licensed  pursuant  to  State  law  and  meets  such  additional 
standards  and  requirements  as  may  be  prescribed  in  regulations.  Since 
only  24  States  presently  license  home  health  agencies,  there  are  a  num- 
ber of  States  in  which  proprietary  agencies  are  precluded  from  partici- 
pating in  the  medicare  program.  With  respect  to  additional  standards 
which  by  law  may  be  imposed  on  proprietary  home  health  agencies,  it 
is  required  that  such  agencies  offer  skilled  nursing  services  and  one 
other  therapeutic  service  directly,  whereas  public  and  nonprofit  agen- 
cies are  allowed  to  contract  for  either  the  skilled  nursing  service  or 
the  other  therapeutic  service.  Title  VIII  eliminates  the  special  licens- 
ing requirement  under  medicare  pertaining  to  proprietary  home  healtji 
agencies  and  the  authority  of  the  Security  of  HHS  to  establish  addi- 
tional standards  solely  on  the  basis  of  the  tax  status  of  the  agencv. 

In  addition  to  the  liberalizations  in  the  home  health  benefit,  Title 
VIII  also  includes  several  provisions  to  assure  the  more  efficient  and 
economical  administration  of  the  benefit. 

Regional  intermediaries  for  home  health  agencies. — Title  VIII  re- 
quires the  Secretary  of  HHS  to  establish  regional  intermediaries  for 
home  health  agencies.  The  Committee  has  found  a  wide  variation  in 
administrative  and  reimbursement  practices  among  intermediaries 
with  respect  to  home  health  providers.  This  is  largely  attributable  to 
the  small  proportion  of  an  intermediary's  medicare  business  that  is 
devoted  to  this  particular  type  of  provider.  As  a  consequence,  little 
expertise  is  developed  in  this  area  and  there  is  no  way  of  making 
meaningful  comparisons  of  the  utilization  and  cost  of  various  agen- 
cies. Consolidation  of  the  medicare  home  health  business  among  a 
smaller  number  of  intermediaries  will  enable  intermediaries  to  focus 
more  resources  on  the  administration  of  the  benefit  and  develop  uni- 
form cost  and  performance  criteria. 

Title  VIII  provides  that,  in  the  case  of  those  hospital-based  homQ, 
health  agencies  which  use  the  same  medicare  intermediary  used  bv 
their  affiliated  hospital,  the  Secretary  is  to  reassign  the  homo  health 
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agency  to  another  intermediary  only  where  he  determines  such  a  re- 
assignment would  result  in  more  effective  and  efficient  administration 
of  the  program. 

Home  health  aides. — Title  VIII  modifies  the  present  provision  of  the 
home  health  benefit  which  covers  services  furnished  by  a  home  health 
aide  on  a  part-time  or  intermittent  basis  by  requiring  that  such  aides 
meet  certain  qualification  standards.  It  has  come  to  the  attention  of  the 
Committee  that,  in  some  cases,  aides  have  been  used  to  provide  services 
under  the  medicare  home  health  benefit  who  have  no  prior  training  or 
experience  in  caring  for  the  medical  needs  of  the  aged  and  disabled. 
This  has  been  found  to  be  particularly  true  in  the  case  of  some  agencies 
which  do  not  directly  employ  home  health  aides,  but  contract  out  for 
those  services,  sometimes  with  personnel  agencies  which  supply  general 
temporary  help.  Title  VIII  makes  it  clear  that  home  health  aides, 
whether  employed  directly  by  the  home  health  agency  or  made 
available  through  contract  with  another  entity,  must  have  completed 
a  training  program  approved  by  the  Secretary. 

Physician  certification. — Title  VIII  requires  that  the  physician  who 
performs  the  required  certification  with  respect  to  home  health  services 
and  establishes  and  reviews  the  plan  of  treatment  cannot  be  a  physician 
who  has  a  significant  ownership  interest  in  or  a  significant  financial  or 
contractual  relationship  with  the  home  health  agency  that  is  providing 
the  service  to  the  medicare  beneficiary. 

The  Committee  has  found  that  some  home  health  agency  patients 
have  had  their  certifications  or  plans  of  treatment  signed  and  author- 
ized by  phvsicians  who  are  medical  directors  or  owners  of  the  provider 
home  health  agencies.  Title  VIII  will  prevent  potential  conflicts  of 
interest  from  arising  as  part  of  the  certification  and  plan  of  treatment 
process. 

Bonding  and  escroni  requirements. — In  settling  the  medicare  cost 
reports  after  the  close  of  a  home  health  agency's  fiscal  year,  it  is  some- 
times determined  that  in  making  interim  payments  throughout  the 
year  the  medicare  program  has  substantially  overpaid  the  agency. 
Since  home  health  agencies  are  generally  established  with  very  little 
capital  investment  and  have  little  or  no  equity,  there  may  be  no  fi- 
nancial resources  available  to  repay  the  medicare  program.  For  ex- 
ample, in  the  case  of  an  agency  which  serves  only  medicare  bene- 
ficiaries, the  agency  can  borrow  funds  to  repay  the  overpayment  and 
medicare  will  reimburse  the  agency  for  100  percent  of  the  costs  re- 
lated to  the  loan. 

As  in  the  case  with  agencies  which  receive  all  or  a  substantial  por- 
tion of  their  income  from  the  medicare  program,  it  is  not  in  the  best 
interest  of  the  medicare  program  to  totally  or  almost  totally  finance 
a  loan  to  repay  itself.  Accordingly,  the  bill  provides  the  Secretary  of 
HHS  authority  to  establish  bonding  and  escrow  requirements  for  such 
agencies  in  order  to  assure  the  availability  of  funds  to  repay  any  over- 
payments. Medicare  will  not  recognize  as  allowable  costs  for  reim- 
bursement purposes  any  costs  which  are  incurred  in  connection  with 
meeting  the  bonding  requirement  or  establishing  an  escrow  account. 
To  assure  that  the  restricted  funds  are  used  to  make  the  repayments, 
medicare  will  not  recognize  as  allowable  costs,  any  costs  or  interest 
charges  incurred  in  connection  with  amounts  borrowed  for  the  purpose 
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of  repaying  overpayments.  (This  limitation  on  borrowing  expenses 
is  to  apply  only  to  agencies  subject  to  the  bonding  and  escrow  re- 
quirements.) The  Committee  recognizes,  however,  that  the  amounts 
available  from1  the  bond  or  the  escrow  account  may  not  be  sufficient  to 
repay  the  entire  amount  of  the  overpayment.  In  cases  where  the  re- 
stricted amounts  are  used  but  are  insufficient,  the  borrowing  costs 
are  to  be  recognized  as  allowable  costs,  to  the  extent  they  are  reason- 
able. 

Limitations  an  reimbursement  for  certan  types  of  contracts. — Title 
VIII  provides  that,  in  the  case  of  contracts  entered  into  after  the  date 
of  enactment  under  which  services  are  furnished  for  or  on  behalf  of 
the  agency,  no  costs  incurred  by  the  agency  in  connection  with  such  a 
contract  are  to  be  considered  allowable  costs  if  either  (i)  the  term  of 
the  contract  exceeds  five  years,  or  (ii)  the  amount  payable  under  the 
contract  is  based  on  a  percentage  of  the  agency's  reimbursement  for 
services  furnished. 

The  General  Accounting  Office  has  concluded  that  long-term1  con- 
tracts, as  long  as — 20  to  30  years — which  typically  provide  for  manage- 
ment consulting  services,  are  a  source  of  abuse  in  the  medicare  pro- 
gram. Similarly,  franchise  operations  have  been  identified  which  base 
their  fees  on  a  percentage  of  reimbursement,  with  the  result  that  pay- 
ment under  the  contract  may  be  considerably  more  than  the  actual 
value  of  the  services  furnished.  Title  VIII  requires  the  home  health 
agencies  to  follow  normal  prudent  business  practices  and  assures 
that  the  program  will  not  have  to  pay  excessive  costs. 

With  respect  to  existing  percentage-of-reimbursement  contracts  for 
services,  Title  VIII  limits  medicare  reimbursement  to  amounts  which 
are  equal  to  the  reasonable  value  of  the  service.  In  adapting  these 
limitations  on  reimbursement  for  existing  percentage  contracts  of 
home  health  agencies,  the  Committee  intends  in  no  way  to  diminish 
any  of  the  Secretary's  authority,  under  current  law,  to  impose  limita- 
tions on  the  costs  that  will  be  recognized  as  allowable  with  respect  to 
contracts  entered  into  by  providers  of  services. 

Other  administrative  requirements. — Title  VIII  authorizes  the 
Secretary  to  establish  such  other  administrative  requirements  for 
home  health  agencies  as  he  finds  necessary  for  the  effective  and  efficient 
operation  of  the  program.  It  is  the  Committee's  intent  to  provide  suffi- 
cient direction  to  the  Secretary  of  HHS  to  insure  the  development  of 
more  adequate  administrative  and  reimbursement  guidelines  and,  at 
the  same  time,  provide  the  Secretary  with  authority  to  establish  such 
additional  guidelines  or  requirements  he  deems  necessary  in  order  to 
improve  the  administration  of  the  program.  In  particular,  the  Com- 
mittee expects  the  Secretary  to  take  the  following  actions : 

Develop  and  promulgate  under  the  authority  of  section  223  of 
Public  Law  92-603,  where  appropriate,  limits  on  specific  cate- 
gories of  costs  incurred  by  home  health  agencies;  such  limits 
would  be  in  addition  to  those  overall  per  visit  limits  which  may 
already  be  in  effect ; 

Develop  and  issue  to  fiscal  intermediaries  by  January  1,  1981, 
cost  screens  which  are  to  be  used  by  the  intermediaries  in  deter- 
mining whether  an  agency's  overall  costs  or  costs  in  specific  cate- 
gories are  substantially  out  of  line  with  those  of  comparable  home 
health  agencies ; 
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Develop  and  issue  to  the  fiscal  intermediaries  by  January  1, 
1981,  detailed  utilization  screens  which  can  be  used  for  both  reim- 
bursement purposes  and  identifying  potential  program  abuse ; 

Develop  appropriate  mechanisms  for  assuring  that  the  present 
standards  related  to  the  supervision  of  home  health  aides  by  nurse 
supervisors  are  enforced ;  and 

Conduct  a  comprehensive  demonstration  program  to  evaluate 
alternatives  to  the  present  cost  reimbursement  method  for  home 
health  services,  and  report  back  to  the  Committee  on  the  prog- 
ress and  findings  of  the  demonstrations  by  January  1,  1982,  and 
annually  thereafter. 
The  amendments  made  by  this  section  are  effective  with  respect  to 
services  furnished  on  or  after  July  1,  1981. 

Reciprocal  Agreements  for  Services  Furnished  Outside  the 
United  States  (Section  803) 

Title  VIII  authorizes  the  President  to  enter  into  reciprocal  agree- 
ments with  other  countries  to  provide  hospital  and  medical  benefits  for 
medicare  beneficiaries  living  or  traveling  outside  the  United  States. 

Under  present  law,  medicare  coverage  is  provided  with  a  few  lim- 
ited exceptions,  only  for  health  care  services  rendered  within  the 
United  States.  These  exceptions  cover  only  cases  in  which  the  bene- 
ficiary needs  emergency  hospital  services  while  traveling  in  Canada 
between  the  48  contiguous  states  and  Alaska ;  or  needs  hospital  serv- 
ices because  of  a  medical  problem  that  arose  while  traveling  or  resid- 
ing within  the  United  States  near  the  border,  and  a  Canadian  or  Mexi- 
can hospital  is  more  accessible  than  the  nearest  United  States  hospital. 
This  limitation  on  medicare  coverage  was  included  in  the  law  because 
of  the  administrative  problems  involved  in  verifying  the  medical 
necessity  for  services  furnished  outside  the  United  States,  establishing 
the  qualifications  of  foreign  medical  practitioners  and  institutions,  and 
determining  the  appropriate  amount  of  payments  to  make  for  services. 

A  significant  number  of  medicare  beneficiaries  are  deprived  of  their 
medicare  benefits  during  such  times  as  they  may  be  traveling  or  living 
outside  the  United  States.  Since  the  basis  of  the  limitation,  in  present 
law  is  administrative,  the  Committee  believes  that  considerations  of 
equity  dictate  the  development  of  a  reasonably  workable  arrangement 
for  assuring  medicare  protection,  to  the  extent  feasible,  for  such 
beneficiaries. 

The  Committee  recognizes  that  there  are  limitations  in  the  approach 
included  in  Title  VIII  to  providing  coverage  outside  the  United  States. 
The  negotiation  process  is  likely  to  be  time-consuming  (although  Title 
VIII  provides  authority,  pending  the  conclusion  of  an  agreement,  for 
the  Secretary  of  HHS  to  enter  into  interim  arrangements  with  ac- 
credited hospitals  in  a  country  if  serious  negotiations  are  in  progress), 
and  there  is  the  possibility  that  some  countries  will  choose  not  to  enter 
into  an  agreement.  Moreover,  Title  VIII  includes  certain  restrictions 
on  the  authority  to  negotiate  such  agreements.  For  example,  no  re- 
ciprocal agreement  negotiated  under  the  authority  granted  by  Title 
VIII  may  provide  entitlement  to  benefits  in  the  United  States  for  for- 
eign nationals  who  do  not  meet  medicare's  entitlement  requirements 
with  respect  to  age  or  medical  condition  (regardless  of  that  individ- 
ual's status  under  his  country's  program) ,  or  authorize  any  individual 
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to  receive  benefits  in  the  United  States  on  a  reciprocal  basis  in  excess 
of  those  benefits  provided  for  medicare  beneficiaries.  Nevertheless, 
the  Committee  believes  that  the  use  of  reciprocal  agreements  represents 
the  most  effective  method  at  this  time  to  begin  to  overcome  the  admin- 
istrative and  technical  obstacles  that  have  heretofore  precluded  any 
coverage  for  services  furnished  to  beneficiaries  while  they  are  outside 
the  United  States. 
This  section  is  effective  on  enactment. 

Dentists'  Services  (Section  804) 

Title  VIII  modifies  present  law  to  cover  services  performed  by 
dentists  where  those  services  are  presently  covered  when  performed 
by  physicians.  Title  VIII  also  covers  hospital  stays  for  the  per- 
formance of  noncovered  dental  services  where  the  severity  of  the 
dental  procedure  warrants  hospitalization. 

Under  present  law,  services  furnished  by  dentists  are  covered  under 
part  B  of  medicare  but  only  with  respect  to:  (1)  surgery  of  the  jaw 
or  any  structure  contiguous  to  the  jaw,  or  (2)  reduction  of  any  frac- 
ture of  the  jaw  or  facial  bone.  Payment  for  routine  dental  services  is 
specifically  excluded.  However,  there  are  some  services  which  are 
regularly  performed  by  both  physicians  and  dentists  but  which  are 
covered  under  medicare  only  if  performed  by  a  physician.  For  ex- 
ample, certain  procedures  and  services  relating  to  treatment  of  oral 
infections  are  covered  when  furnished  by  a  phvsician  but  are  not 
covered  when  furnished  by  a  dentist.  Such  functions  do  not  involve 
routine  dental  care,  which  is  separately  excluded  under  existing  law 
whether  performed  by  a  dentist  or  a  physician.  It  is  the  Committee's 
belief  that  it  is  appropriate  to  provide  the  same  coverage  for 
services  performed  by  a  dentist  (which  are  within  the  scope  of  his  state 
license)  that  is  provided  for  services  performed  by  physicians.  The 
present  exclusion  of  routine  dental  services  would  remain  in  effect. 

The  Committee  also  concluded  that  present  coverage  for  inpatient 
hospital  services  related  to  certain  noncovered  dental  procedures  is 
inadequate.  Under  existing  law,  the  test  for  medicare  coverage  of  the 
inpatient  services  is  the  patient's  underlying  condition  (e.g.,  history 
of  heart  failure).  As  a  result,  hospitalization  coverage  is  precluded 
where,  in  the  judgment  of  the  patient's  dentist,  the  severity  of  the 
dental  procedure  alone  requires  hospitalization.  Accordingly,  Title 
VIII  covers  hospital  stays  based  on  a  dentist's  (or  physician's)  certi- 
fication that  hospital  inpatient  services  are  necessary  for  the  per- 
formance of  noncovered  dental  procedures  either  because  of  the 
severity  of  the  dental  procedure  or  the  patient's  underlying  condition 
warrants  such  hospitalization. 

This  section  is  effective  with  respect  to  services  furnished  on  or 
after  July  1,1981. 

Treatment  of  Plantar  Warts  (Section  805) 

Title  VIII  eliminates  the  present  exclusion  of  services  related  to 
treatment  of  plantar  warts. 

Under  present  law,  coverage  for  services  related  to  routine  foot 
care — which  is  denned  as  "including  the  cutting  and  removal  of  corns, 
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warts,  or  callouses,  trimming  of  nails,  and  other  routine  hygienic 
care" — is  specifically  excluded. 

Warts  on  the  feet  (often  called  plantar  warts  because  they  may 
appear  on  the  plantar  surface  of  the  foot),  are  tumors  caused  by 
infectious  viral  agents.  However,  because  of  the  routine  foot  care 
exclusion  in  present  law,  treatment  for  plantar  warts  is  not  a  covered 
service,  while  the  treatment  of  warts  located  elsewhere  on  the  body  is 
a  covered  service.  The  Committee  is  concerned  about  this  inconsistency 
in  present  law,  and  Title  VIII  therefore  eliminates  the  present  exclu- 
sion of  coverage  of  services  related  to  the  treatment  of  plantar  warts. 

This  section  is  effective  with  respect  to  services  furnished  on  or 
after  July  1, 1981. 

Community  Mental  Health  Centers  (Section  806) 

Title  VIII  provides  that  services  furnished  in  qualified  community 
mental  health  centers  is  to  be  reimbursed  under  part  B  of  medicare 
on  a  cost-related  basis  or  on  the  basis  of  other  tests  of  reasonableness 
as  are  determined  by  the  Secretary  of  HHS  to  be  appropriate.  Up  to 
fifteen  outpatient  visits  per  year  are  to  be  covered  and  up  to  60  partial 
hospitalization  visits  per  year  are  to  be  covered. 

Community  mental  health  centers  are  not  specifically  recognized 
under  present  medicare  law.  Services  furnished  by  a  community 
mental  health  center  which  is  physician-directed  are  presently  covered 
either  as  physicians'  services  or  services  furnished  "incident  to"  a 
physician's  services  (e.g.,  services  of  psychologists  and  other  profes- 
sionals) .  Services  furnished  in  community  mental  health  centers  which 
are  not  physician-directed  are  not  generally  covered  under  the  medi- 
care program. 

Since  1963,  the  Federal  Government  has  been  involved  in  efforts  to 
develop  community  mental  health  centers  which  offer  a  range  of  out- 
patient mental  health  services  in  the  expectation  that  such  centers 
would  replace  large  inpatient  institutions  as  the  primary  place  of 
treatment  for  the  mentally  ill.  The  current  medicare  limitations  on  the 
coverage  of  outpatient  mental  health  services  are  not  consistent  with 
this  larger  objective. 

The  Committee  recognizes  that  there  are  differences  within  the  health 
care  community  as  to  the  strict  applicability  of  the  medical  model  to 
the  diagnosis  and  treatment  of  mental  disorders.  Thus,  while  stand- 
ard medicare  terminology  may  be  used  for  definitional  purposes  in  the 
bill,  this  terminology  should  be  understood  and  applied  within  the 
framework  of  accepted  prevailing  practices  followed  by  qualified 
community  mental  health  centers  in  the  provision  of  mental  health 
services.  It  is  also  the  intent  that  periodic  review  and  approval  of  a 
plan  of  treatment  be  conducted  by  a  center's  duly  constituted  treat- 
ment review  committee,  of  which  the  physician  is  a  member,  composed 
of  members  of  the  several  disciplines  involved  in  the  care  and  treat- 
ment of  the  patient.  In  addition,  while  the  physician  certification  with 
respect  to  partial  hospitalization  visits  must  include  a  judgment  as  to 
the  patient's  need  for  institutionalization  in  the  absence  of  partial  hos- 
pitalization visits,  it  is  not  the  intent  that  such  a  judgment  need  imply 
that  institutionalization  would  otherwise  be  required  immediately. 
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The  use  of  the  term  "diagnostic  and  therapeutic  services"  in  the 

definition  of  covered  community  mental  health  services  is  intended  to 
encompass  those  liaison  and  coordination  services  furnished  by  quali- 
fied mental  health  personnel  of  the  center  as  part  of  the  overall  man- 
agement of  patient  care.  Title  VIII  provides  that  for  the  purpose  of 
medicare  reimbursement,  community  mental  health  services  are  to  be 
furnished  by  qualified  mental  health  professionals,  who  meet  stand- 
ards established  by  the  Secretary  of  Health  and  Human  Services.  The 
Committee  intends  that  a  qualified  clinical  psychologist  be  defined  as 
one  who  is  licensed  in  the  State  or,  in  a  State  which  does  not  license 
clinical  psychologists,  is  legally  authorized  to  perform  the  services  of 
a  clinical  psychologist,  and  who  meets  such  other  requirements  as  are 
determined  necessary  by  the  Secretary.  It  is  the  Committee's  intent 
that  a  qualified  clinical  psychologist  be  further  defined  by  the 
Secretary  as  one  who  has  a  doctorate  degree  in  psychology,  and  has 
had  at  least  two  years  of  supervised  clinical  experience  in  an  organized 
setting,  such  as  a  hospital  which  has  an  accredited  mental  health  fa- 
cility or  a  Federally-qualified  community  mental  health  center,  or  who 
has  a  comparable  combination  of  education  and  clinical  experience.  The 
Committee  expects  that  the  Secretary  will  determine  a  qualified 
psychiatric  social  worker  to  be  one  who  is  licensed  by  the  State  where 
a  State  has  a  licensure  program,  who  has  a  masters'  degree  from  an 
accredited  school  of  social  work,  and  who  has  two  years  of  supervised 
clinical  experience.  Further,  the  Secretary  is  expected  to  define  a 
qualified  psychiatric  nurse  to  be  one  who  is  licensed  to  practice  nursing 
by  the  State  in  which  he  or  she  functions,  who  has  a  masters  degree 
in  psychiatric  nursing  or  a  related  field  from  an  accredited  educational 
institution,  and  who  is  certified  as  a  psychiatric  nurse  by  the  appro- 
priate certifying  body  (if  any).  The  Secretary  may  define,  in  regula- 
tions, other  mental  health  professionals  (other  than  physicians)  who 
would  be  qualified  to  furnish  services  to  medicare  beneficiaries  in 
community  mental  health  centers.  Although  the  Committee  provides 
the  Secretary  this  flexibility,  the  Committee  expects  the  Secretary  to 
recognize  only  those  professionals  who  are  clearly  qualified  to  furnish 
mental  health  services  for  the  treatment  of  the  mentally  ill.  In  estab- 
lishing the  definitions  for  these  mental  health  professionals,  the  Sec- 
retary is  to  specify  appropriate  education,  certification,  licensure  and 
experience  criteria. 

The  term  "under  the  case  management  of  a  physician"  in  the  com- 
munity mental  health  center  setting  is  used  to  emphasize  that  daily, 
^over-the-shoulder"  supervision  by  a  physician  of  all  of  the  services 
furnished  by  the  center  is  not  appropriate.  Case  management  is  in- 
tended to  imply  a  process  through  which  a  physician  and  qualified 
mental  health  professionals  collaborate  in  order  to  ensure  equality  of 
patient  care  and  treatment.  Case  management  requires  that  the  phy- 
sician monitor  and  evaluate  all  medicare  patients,  be  available  for 
advice  and  consultation  as  needed,  and  provide  direction  and  super- 
vision to  the  qualified  mental  health  professionals  concerning  the 
medical  services  to  be  provided.  This  process  may  take  place  apart 
from  the  direct  service  contact  of  the  qualified  mental  health  profes- 
sional. This  process  must  also  be  regularly  scheduled,  depending  upon 
the  patient's  condition,  and  documented  in  the  patient's  record. 
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Title  VIII  extends  recognition  as  qualified  providers  only  to 
those  centers  meeting  the  definition  of  and  requirements  for  a  com- 
munity mental  health  center  contained  in  the  Community  Mental 
Health  Center  Act  and  the  regulations  prescribed  thereunder.  How- 
ever, Title  VIII  directs  the  Secretary  to  develop  comparable  stand- 
ards, in  consultation  with  appropriate  professional  organizations,  (in- 
cluding the  Joint  Commission  on  Accreditation  of  Hospitals) ,  for  the 
possible  ifuture  coverage  of  other  outpatient  mental  health  centers,  and 
to  submit  to  the  Congress  such  recommendations  as  he  finds  appropri- 
ate with  respect  to  coverage  and  standards  for  such  centers.  Such 
recommendations  are  to  be  submitted  within  24  months  after 
enactment. 

This  section  is  effective  with  respect  to  a  community  mental  health 
center's  first  accounting  period  which  begins  on  or  after  July  1,  1981. 

Comprehensive   Outpatient  Rehabilitation   Facility  Services 

(Section  807) 

Comprehensive  outpatient  rehabilitation  centers  are  to  be  recog- 
nized under  Title  VIII  as  providers  of  services  under  medicare.  Such 
rehabilitation  centers  could  be  public  or  private  institutions  primarily 
engaged  in  providing  under  medical  direction  diagnostic,  therapeutic, 
and  restorative  services  to  outpatients  and  are  required  to  meet 
specified  conditions  of  participation. 

Under  present  law,  medicare  covers  certain  rehabilitation  services 
in  a  variety  of  settings  under  various  coverage  provisions.  Such  serv- 
ices are  included  among  the  services  that  may  be  reimbursed  on  a 
charge  basis  as  "incident  to"  the  services  of  a  physician.  Outpatient 
physical  therapy  and  outpatient  speech  pathology  services  are  covered 
on  a  cost-related  basis  when  furnished  by  a  clinic,  rehabilitation  agency 
or  public  health  agency;  however,  this  coverage  provision  does  not 
include  occupational  therapy  and  other  rehabilitation  services.  Serv- 
ices furnished  by  an  independently  practicing  physical  therapist  in 
the  office  setting  are  also  covered,  but  there  is  an  annual  limit  on  the 
amount  medicare  will  pay  for  such  services. 

Present  law  does  not  provide  coverage  for  a  broad  array  of  rehabili- 
tation services  where  these  are  furnished  on  an  outpatient  basis  in  a 
coordinated  fashion  by  a  comprehensive  outpatient  rehabilitation 
facility.  Title  VIII  makes  provision  for  such  coverage,  including 
the  coverage  of  occupational  therapy,  by  recognizing  such  facilities 
as  providers  of  services  if  they  meet  specified  conditions  of  participa- 
tion and  by  providing  reimbursement  under  part  B  for  the  services 
ordinarily  furnished  by  such  facilities  based  on  the  costs  they  incur 
in  furnishing:  covered  services  to  medicare  beneficiaries. 

This  section  is  effective  with  respect  to  a  facility's  first  account- 
ing period  which  begins  on  or  after  July  1, 1981 . 

Optometrists'  Services  (Section  808) 

Title  VIII  provides  coverage  for  services  furnished  by  optometrists 
to  aphakic  patients  (patients  without  the  natural  lens  of  the  eye). 
Also,  the  Secretary  of  HHS  is  directed  to  report  to  the  Congress 
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as  to  specific  legislative  recommendations  for  implementing  coverage 
for  services  furnished  by  optometrists  to  cataract  patients. 

Present  law  specifically  excludes  payment  for  eyeglasses,  eye  exami- 
nations for  the  purposes  of  prescribing,  fitting,  or  changing  eyeglasses, 
and  procedures  performed  to  determine  the  refractive  state  of  the  eye. 
However,  post-surgical  lenses  for  aphakic  patients  are  covered  as 
prosthetic  devices  when  prescribed  by  a  physician  or  an  optometrist. 
While  medicare  covers  the  cost  of  a  physician's  examination  to 
determine  the  need  for  the  prosthetic  lenses,  the  cost  of  the  same  service 
when  furnished  by  an  optometrist  is  not  covered.  The  only  services  for 
which  optometrists  may  be  reimbursed  under  present  law  are  dispens- 
ing services  in  connection  with  the  actual  fitting  and  provision  of  such 
prosthetic  lenses. 

Title  VIII  provides  for  payment  under  medicare  for  examination 
services  performed  by  optometrists  in  connection  with  the  condition  of 
aphakia,  Optometrists  are  to  be  reimbursed  for  such  services  only  if 
they  are  licensed  to  perform  them  by  the  State  in  which  they  prac- 
tice. Additionally,  as  under  current  law,  payment  will  not  be  made 
for  refractions  whether  performed  by  an  optometrist  or  an  ophthal- 
mologist. 

The  Department  of  HITS  has  recommended  that,  while  optometrists- 
services  related  to  aphakia  should  be  covered  at  the  present  time,  it 
would  be  inappropriate  to  provide  coverage  for  services  furnished  by 
optometrists  to  cataract  patients  until  the  Department  has  had  an  op- 
portunity to  resolve  a  number  of  administrative  issues  related  to  such 
matters  as  delivery  pattern  changes,  utilization  controls,  an  opera- 
tional definition  of  cataracts,  and  cost  controls.  In  light  of  these  con- 
siderations. Title  VIII  directs  the  Secretary  to  complete  his  analysis  of 
the  pending  administrative  issues  and  submit  legislative  recommenda- 
tions with  respect  to  medicare  reimbursement  for  optometrists'  serv- 
ices for  cataract  patients. 

This  section  applies  to  services  furnished  on  or  after  July  1, 1981. 

Antigens  (Section  809) 

Title  VIII  allows  payment  to  an  allergist  for  the  preparation  of 
a  reasonable  supply  of  an  antigen,  including  a  supply  forwarded  to 
another  physician  or  a  rural  health  clinic  for  administration. 

Under  present  law.  medicare  coverage  of  drugs  and  biologicals  (in- 
cluding antigens)  is  limited  to  those  drugs  and  biologicals  which  (a) 
cannot  be  self -administered,  (b)  are  commonly  furnished  in  physi- 
cians' offices  incident  to  a  physician's  professional  service,  and  (c)  are 
commonly  either  rendered  without  charge  or  included  in  the  physi- 
cian's bill.  Thus,  the  cost  of  antigens  can  be  covered,  but  only  where 
their  preparation  and  administration  is  an  integral  part  of  the  aller- 
gist's service  and  represents  an  expense  to  him.  Title  VIII  allows 
payment  to  an  allergist  for  the  preparation  of  a  reasonable  supply 
of  antigen,  including  a  supply  forwarded  to  another  physician  or  a 
rural  health  clinic  for  administration. 

In  the  case  of  a  beneficiary  who  lives  some  distance  from  his  allergist? 
the  allerofist  diagnoses  the  patient's  allergy  and  prepares  an  antigen 
with  which  to  treat  it :  and  often,  the  patient's  family  physician  per- 
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forms  the  actual  administration  of  the  antigen.  Under  present  law, 
however,  the  cost  of  the  antigen  is  not  covered  unless  the  allergist  who 
prepared  the  antigen  also  administers  it.  This  creates  a  financial  hard- 
ship for  a  beneficiary  who  lives  too  far  from  his  allergist  to  travel 
back  and  forth  for  the  regular  administration  of  the  antigen,  since 
he  must  pay  for  the  antigen  himself.  Title  VIII  remedies  this  prob- 
lem by  allowing  payment  for  the  antigen  even  where  the  allergist  does 
not  administer  it. 
This  section  is  effective  on  enactment. 

Payment  Where  Beneficiary  Not  at  Fault  (Section  810) 

Title  VIII  requires  the  Secretary  of  HHS  to  make  payment  where  a 
medicare  beneficiary  who  medically  required  a  higher  level  of  care  was 
erroneously  placed  in  a  distinct  part  of  an  institution  designated  to 
offer  a  lower  level  of  care. 

Under  present  law,  a  hospital  may  designate  a  "distinct  part"  of  its 
facility  (i.e.,  an  entire,  physically  identifiable  unit  consisting  of  all 
the  beds  in  that  unit,  such  as  a  separate  building,  a  floor,  ward  or  wing) 
and  have  it  qualify  for  participation  in  medicare  as  a  skilled  nursing 
facility.  Patients  located  in  the  "distinct  part"  skilled  nursing  facility 
are  entitled  to  skilled  nursing  facility  benefits,  but  not  hospital  benefits. 
(The  purpose  for  permitting  such  distinct  parts  is  to  assure  ease  of 
transfer  while  maintaining  continuity  of  medical  supervision  for  pa- 
tients who  no  longer  require  hospital  services  but  who  do  require 
skilled  nursing  facility  care.) 

A  skilled  nursing  facility  may  similarly  designate  a  "distinct  part" 
which  participates  in  medicare  as  a  skilled  nursing  facility,  while  the 
remaining  part  of  the  institution  serves  as  a  nonparticipating  domi- 
ciliary or  intermediate  care  facility.  Only  patients  located  in  the  par- 
ticipating skilled  nursing  facility  distinct  part  are  entitled  to  medicare 
skilled  nursing  facility  benefits. 

There  have  oeen  instances  in  which  a  patient  who  requires  inpatient 
hospital  services  has  been  inadvertently  or  erroneously  placed  in  a  bed 
in  the  skilled  nursing  facility  distinct  part  of  the  hospital  as  a  re- 
sult of  a  professional  or  administrative  error  in  judgment.  In  such 
cases,  the  beneficiary's  claim  for  medicare  hospital  benefits  has  been 
denied.  Similarly,  there  have  been  instances  in  which  nursing  home 
patients  have  been  placed,  on  the  basis  of  erroneous  professional  or 
administrative  judgments,  in  beds  in  the  nonparticipating  part  of  the 
facility,  thus  depriving  them  of  their  entitlement  to  skilled  nursing 
facility  benefits.  In  neither  case  of  this  type  is  the  beneficiary  in  a 
position  to  make  a  choice  or  influence  the  action  taken  by  the  facility 
or  hospital. 

Under  present  law,  beneficiaries  must  bear  the  adverse  consequences 
resulting  from  erroneous  professional  judgment  as  to  the  appropriate 
lftvp.l  of  care  required  and  erroneous  or  inadvertent  provider  ad- 
ministrative actions  in  the  placement  of  a  patient.  Accordingly, 
Title  VIII  requires  the  Secretary  to  make  payment  in  such  situa- 
tions— on  a  case-by-case  basis — where  he  determines  that  the  benefici- 
ary medically-required  the  higher  level  of  care  that  should  have  been 
provided.  Thus,  payment  is  to  be  made  under  this  provision  where 
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the  erroneous  transfer  is  caused  by:  (1)  an  action  of  a  utilization 
review  committee,  a  professional  standards  review  organization,  a 
fiscal  intermediary,  or  (2)  a  provider  of  services  which,  acting  in  good 
faith,  inadvertently  or  erroneously  assigned  the  patient  to  the  wrong 
bed. 

It  is  the  Committee's  intent  that  this  authority  to  provide  payment 
for  certain  noncovered  services  be  used  in  appropriate  cases  only; 
that  is,  where  it  is  clear  that  an  error  has  been  made.  It  is  expected 
that  the  Secretary  of  HHS  will  take  all  necessary  steps  to  assure  that 
this  provision  is  not  abused. 

This  section  is  effective  on  enactment. 

Flexibility  in  Application  of  Standards  to  Rural  Hospitals 

(Section  811) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  apply  medicare 
standards  more  flexibly  to  rural  hospitals  to  take  into  account  the 
availability  of  qualified  technical  personnel,  the  scope  of  services  fur- 
nished, and  the  economic  impact  of  structural  standards  which,  if 
rigidly  applied,  would  result  in  unreasonable  financial  hardship  for  a 
rural  hospital.  However,  this  authority  may  be  exercised  only  to  the 
extent  that  such  differential  application  of  the  standards  does  not 
jeopardize  or  adversely  affect  the  health  and  safety  of  patients. 

Under  present  law,  to  participate  in  medicare,  a  hospital  must  sat- 
isfy certain  statutory  conditions  of  participation  relating  to  health 
and  safety  standards,  physical  plant,  organizational  arrangements, 
and  qualified  medical,  nursing,  and  technical  staff.  The  Secretary  is 
authorized  to  prescribe  additional  requirements  he  finds  necessary  in 
the  interest  of  the  health  and  safety  of  patients.  (Many  requirements 
relating  to  fire  and  safety  precautions  have  been  promulgated  in  ac- 
cordance with  this  regulatory  authority.)  Until  December  31,  1978, 
authority  existed  for  the  Secretary  to  waive  the  statutory  24-hour 
registered  professional  nursing  service  requirement  in  the  case  of  a 
rural  hospital  where  he  determined  the  hospital  was  making  a  good 
faith  effort  to  comply  with  the  24-hour  requirement  but  such  com- 
pliance was  impeded  by  a  lack  of  qualified  nursing  personnel  in  the 
area. 

Many  professionals  contend  that  medicare's  health  and  safety 
standards  are  designed  primarily  for  large  urban  hospitals  and  that, 
consequently,  the  rigid  application  of  these  standards  to  rural  hos- 
pitals, many  of  which  provide  a  lesser  range  of  services  and  have 
limited  access  to  the  services  of  technical  personnel,  creates  unneces- 
sary financial  and  management  burdens.  While  the  Committee  does 
not  share  the  view  that  diffierent  or  lesser  standards  ought  to  be  ap- 
plied to  rural  hospitals — since  the  intent  of  requiring  compliance  with 
basic  standards  is  to  uniformly  assure  the  safety  and  quality  of  care 
for  all  patients — the  Committee  does  believe  it  is  necessary  to  provide 
some  flexibility  in  the  application  of  national  standards.  Such  flex- 
ibility, however,  would  be  permissible  only  to  the  extent  that  it  does 
not  jeopardize  or  adversely  affect  the  health  and  safety  of  patients. 

Under  Title  VIII,  it  will  still  be  necessary  for  the  Secretary  to  assure 
that  there  is  compliance  with  appropriate  quality  and  safety  require- 
ments. For  example,  with  respect  to  the  requirements  for  nursing 
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services,  the  Secretary  could  provide  for  a  temporary  waiver  of  the 
requirements  but  only  for  such  period  as  he  determines  that  the  facil- 
ity's failure  to  fully  comply  with  the  requirements  is  attributable  to  a 
temporary  shortage  of  qualified  nursing  personnel  in  the  area,  a 
registered  nurse  is  present  on  the  premises  to  render  or  supervise  the 
nursing  service  during  at  least  the  regular  daytime  shift,  and  the 
employment  of  such  nursing  personnel  as  are  available  to  the  facility 
during  such  temporary  period  would  not  adversely  affect  the  health 
and  safety  of  patients.  Similar  tests  are  to  be  applied  by  the  Secretary 
with  respect  to  other  types  of  technical  personnel,  including  tests 
related  to  the  scope  of  services  furnished  by  the  facility  and  the  facil- 
ity's good  faith  efforts  to  fully  comply  with  personnel  requirements. 
The  underlying  premise,  however,  is  that  the  Secretary  will  exercise 
the  authority  herein  granted  to  apply  standards  with  some  flexibility 
only  when  he  is  satisfied  that  the  health  and  safety  of  patients  will 
not  be  jeopardized  and  that  those  services  rendered  by  the  affected 
facilities  are  delivered  in  a  manner  that  is  consistent  with  reasonable 
standards  for  such  facilities. 
This  section  is  effective  on  enactment. 

Certification  and  Utilization  Review  by  Podiatrists  (Section  812) 

Under  Title  VIII,  podiatrists,  acting  within  the  scope  of  their  prac- 
tice, are  to  be  recognized  by  medicare  for  purposes  of  physician  certifi- 
cation and  participation  as  physicians  in  utilization  review.  This  recog- 
nition will  extend  where  consistent  with  State  law  and  the  policies 
of  the  health  care  institutions  involved. 

As  a  condition  of  payment  for  hospital  and  other  services  covered 
under  medicare,  existing  law  requires  that  a  physician  certify  as  to  the 
medical  necessity  for  the  service.  Also,  medicare  requiries  that  the 
utilization  review  committee  of  a  hospital  or  skilled  nursing  facility 
include  at  least  two  physicians.  A  podiatrist  does  not  qualify  as  a 
"physician"  for  either  purpose. 

Since  medicare  covers  as  "physicians'  services"  the  services  per- 
formed by  podiatrists  within  the  scope  of  their  practice,  the  committee 
concluded  that  medicare  should  also  recognize  podiatrists  as  physi- 
cians for  purposes  of  physician  certification  and  participation  in 
utilization  review. 

Title  VIII  extends  this  recognition  to  certification  and  utilization  re- 
view activities  that  are  consistent  with  the  functions  the  podiatrist  is 
legally  authorized  to  perform  in  the  State  where  he  practices,  and 
where  this  recognition  is  consistent  with  the  policies  of  any  health 
care  institution  that  is  involved.  With  respect  to  utilization  review,  a 
podiatrist  acting  as  a  physician  member  of  a  utilization  review  com- 
mittee will  not  take  the  place  of  an  M.D.  or  osteopath  as  one  of  the 
two  required  physician  members  of  the  committee. 

This  section  is  effective  on  enactment. 

Physician  Treatment  Plan  for  Speech  Pathology  (Section  813) 

Title  VIII  repeals  the  existing  medicare  requirement  that  a  phy- 
sician establish  a  detailed  plan  of  treatment  for  speech  pathology 
services. 
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The  Social  Security  Amendments  of  1972  provided  for  coverage  of 
speech  pathology  services  furnished  on  an  outpatient  basis  in  an  orga- 
nized setting  such  as  a  clinic,  a  rehabilitation  agency,  or  a  public  health 
agency.  Prior  to  1972,  outpatient  speech  pathology  services  were 
covered  only  when  furnished  by  an  approved  hospital,  skilled  nursing 
facility,  or  home  health  agency.  Present  law  requires  that  the  patient 
be  referred  to  the  speech  pathologist  by  a  physician  and  that  the  phy- 
sician establish  and  periodically  review  a  plan  of  treatment  which  spe- 
cifies the  amount,  duration  and  scope  of  services  to  be  furnished. 

Since  speech  pathology  involves  highly  specialized  knowledge  and 
training,  physicians  generally  do  not  specify  in  detail  the  services 
needed  when  referring  a  patient  for  such  sendees.  As  a  result,  Title 
VIII  allows  either  the  physician  or  the  speech  pathologist  to  establish 
the  plan  of  treatment  so  as  to  conform  to  medicare  law  and  related 
program  policy  to  actual  practice  among  the  professions.  The  require- 
ment for  physician  referral  and  periodic  physician  review  of  the  plan 
of  treatment  is  retained. 

This  section  is  effective  on  enactment. 

Payment  for  Physicians'  Services  Where  Beneficiary  Has 

Died  (Section  814) 

Title  VIII  authorizes  medicare  reimbursement  for  physicians'  serv- 
ices rendered  to  a  medicare  patient  before  his  death,  on  the  basis 
of  an  unpaid  bill,  to  an  individual  who  has  assumed  the  legal  obliga- 
tion to  pay  for  the  physician's  services. 

Under  present  law,  a  beneficiary  who  has  received  physican  serv- 
ices which  are  reimbursable  under  medicare  can  either ;  (1)  send  medi- 
care an  itemized  bill,  whether  paid  or  unpaid,  and  be  reimbursed  di- 
rectly by  the  program,  or  (2)  assign  the  right  to  receive  payment  to 
the  physician  who  provided  the  service.  Where  a  beneficiary  dies  be- 
fore he  or  she  has  executed  an  assignment  of  the  bill,  payment  may  be 
made  directly  to  the  physician  only  if  he  agrees  to  accept  the  medicare- 
determined  reasonable  charge  as  payment  in  full.  (He  may  collect 
from  the  beneficiary  only  the  applicable  deductible  and  coinsurance 
amounts.)  If  the  physician  does  not  agree  to  this  procedure,  present 
law  authorizes  medicare  reimbursement  to  the  estate  or  the  survivors 
of  the  deceased  beneficiary,  but  only  if  the  bill  has  been  paid. 

The  Committee  believes  that  the  requirement  that  the  physician's 
bill  must  be  paid  (where  the  assignment  method  is  rejected  by  the 
physician)  before  medicare  can  make  reimbursement  often  presents 
a  significant  financial  burden  for  survivors  of  the  deceased  beneficiary. 
Thus,  in  cases  where  a  physician  does  not  agree  to  accept  assignment 
on  a  claim  for  payment  of  services  furnished  to  a  deceased  beneficiary, 
Title  VIII  allows  payment  on  the  basis  of  an  unpaid  bill.  Payment  is  to 
be  made  only  to  an  individual  who  presents  evidence  that  he  has 
assumed  the  legal  obligation  to  pay  for  the  physician's  services. 

This  section  applies  only  to  claims  filed  on  or  after  the  date  of 
enactment. 

Presumed  Coverage  Provisions  (Section  815) 

Title  VIII  repeals  existing  medicare  provisions  authorizing,  by 
type  of  diagnosis,  presumed  periods  of  coverage  for  skilled  nursing 
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facility  and  home  health  services.  Protection  against  retroactive  de- 
nials will  continue  to  be  afforded  by  the  general  waiver  of  liability 
provision. 

The  1972  Social  Security  Amendments  directed  the  Secretary  of 
HHS  to  establish  a  minimum  number  of  days  of  care  in  a  skilled 
nursing  facility  or  visits  by  a  home  health  agency  which  would  be 
"presumed"  to  be  covered  by  type  of  patient  diagnosis.  This  provision 
was  enacted  because  skilled  nursing  facilities  and  home  health  agen- 
cies were  experiencing  a  high  rate  of  retroactive  denials  for  services 
they  provided  on  the  assumption  they  would  be  covered  by  medicare. 

A  number  of  skilled  nursing  facilities  and  home  health  agencies 
have  found  the  presumed  coverage  regulations  confusing,  often  mis- 
taking what  are  minimum  days  or  visits  covered  as  the  maximum 
allowed.  And  in  practice,  the  regulations  carrying  out  this  provision 
create  unnecessary  administrative  steps  for  both  providers  and  the 
program  since  the  problem  of  retroactive  denials  has  been  ameliorated 
by  other  means.  Another  provision  of  the  1972  Amendments — a  more 
general  waiver  of  liability — has  turned  out  to  be  a  more  effective  rem- 
edy and  the  presumed  coverage  provisions  are  no  longer  needed.  (The 
Committee  notes  that,  according  to  Department  of  HHS  statistics, 
claims  filed  by  skilled  nursing  facilities  and  home  health  agencies 
under  the  presumed  coverage  provision  now  represent  less  than  one- 
half  of  one  percent  of  all  claims  for  payment  filed  by  these  providers.) 

It  is  the  Committee's  intention  that  since  the  waiver  of  liability 
provision  is  to  be  used  in  all  cases  in  this  area,  its  rules  are  to  be  applied 
flexibly  so  as  not  to  work  undue  hardship  in  cases  which  had  been 
covered  under  the  presumed  coverage  approach.  In  particular,  it  is 
intended  that  care  be  used  in  the  application  of  rigid  percentage  limi- 
tations with  respect  to  acceptable  denial  rates.  This  is  particularly  true 
in  the  case  of  those  providers  of  service  that  have  very  small  numbers 
of  medicare  beneficiaries  where  a  denial  in  one  or  two  cases  might  have 
the  effect — through  strict  application  of  a  percentage  formula — of 
denying  access  to  the  favorable  presumptions  embodied  in  the 
provision. 

The  section  is  effective  on  enactment. 

Payment  to  Providers  of  Services  (  Section  816) 

Title  Till  repeals  the  existing  medicare  provisions  under  which  pay- 
ments to  a  provider  of  services  are  limited  to  the  provider's  customary 
charges  if  these  charges  are  lower  than  reasonable  costs.  Also,  medi- 
care reimbursement  to  providers  of  services  under  part  B  is  to  be 
based  on  reasonable  cost  minus  the  coinsurance  amounts  charged 
beneficiaries  by  the  provider. 

Although  medicare  providers  of  services  are  generally  reimbursed, 
under  present  law,  on  the  basis  of  reasonable  costs,  the  amount  of  pay- 
ment is  limited  to  the  lesser  of  the  reasonable  cost  of  covered  services 
or  the  provider's  customary  charges  to  the  public  for  such  services. 
A  variation  of  this  rule  applies  to  "public"  (i.e.,  governmental)  pro- 
viders of  services  who  render  services  free  of  charge  or  at  nominal 
charges  to  the  public ;  such  providers  are  reimbursed,  pursuant  to  regu- 
lations of  the  Secretary  of  HHS,  on  a  basis  that  provides  fair  com- 
pensation. The  rationale  for  this  lower  of  costs  or  charges  provision 
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was  that  it  would  be  inequitable  for  medicare  to  pay  more  for  services 
than  the  provider  charges  the  general  public.  However,  despite  an 
elaborate  set  of  rules  to  avoid  harsh  treatment  of  certain  providers,  sit- 
uations have  arisen  in  which  there  is  a  question  whether  it  is  good 
public  policy  to  reduce  reimbursement,  as  this  provision  requires,  to 
levels  below  cost — for  example,  in  the  case  of  Easter  Seal  rehabilita- 
tion agencies  and  community-supported  home  health  agencies.  Ac- 
cordingly, Title  VIII  repeals  the  lower  of  costs  of  charges  provision. 

Under  another  provision  of  present  law,  providers  of  services  are 
paid  80  percent  of  the  reasonable  cost  for  services  covered  under  medi- 
care part  B.  Providers  are  authorized  to  charge  beneficiaries  a  co- 
insurance amount  equal  to  20  percent  of  the  reasonable  charges  (not 
in  excess  of  their  customary  charges)  for  the  services  in  question.  The 
medicare  reimbursement  amount  and  the  coinsurance  amount  are  de- 
termined without  reference  to  each  other.  Together,  they  sometimes 
produce  income  to  the  provider  in  excess  of  100  percent  of  the  reason- 
able cost.  This  result  will  be  avoided  under  Title  VIII,  which  provides 
for  payment  of  80  percent  of  the  reasonable  cost  only  to  the  extent 
that  this  does  not  exceed  the  reasonable  cost  minus  the  coinsurance. 

These  provisions  apply  to  services  furnished  on  or  after  October  1, 
1980. 

Limit  on  Premium  Increases  Due  to  Late  Enrollment 
(Section  817) 

Title  VIII  modifies  the  existing  medicare  provisions  that  require  pre- 
miums for  medicare  part  B  (and  for  optional  part  A  coverage)  to  be 
increased  by  ten  percent  for  each  year  the  beneficiary  could  have 
been  but  was  not  enrolled,  by  limiting  the  premium  increase  to  a  maxi- 
mum of  30  percent. 

Under  present  law,  if  an  individual  fails  to  enroll  timely  in  medi- 
care's medical  insurance  plan  (part  B),  the  otherwise  applicable 
premium  amount  is  increased  by  10  percent  for  each  12  months  elaps- 
ing between  the  time  he  could  have  enrolled  and  actually  did  enroll.  A 
similar  premium  increase  is  charged  to  uninsured  persons  who  do  not 
enroll  timely  in  the  hospital  insurance  plan  (part  A) .  There  is  no  limit 
on  the  percentage  amount  the  part  A  or  part  B  premium  can  be  in- 
creased due  to  late  enrollment.  The  purpose  of  these  provisions  is  to 
avoid  the  adverse  selection  that  might  occur  if  substantial  numbers  of 
healthy  persons  delayed  enrollment  until  they  were  well  past  age  65 
and  became  ill. 

Most  people  who  enroll  late  do  so,  not  because  their  health  has  deteri- 
orated, but  for  a  variety  of  reasons  not  related  to  health.  For  example, 
many  aged  beneficiaries  mistakenly  believe  they  have  to  retire  from 
work  before  they  can  enroll  and  thus  enroll  long  after  their  initial 
enrollment  period.  Others,  who  are  residing  outside  the  country  and 
cannot  benefit  from  part  B  because  of  the  exclusion  of  foreign  medical 
care,  enroll  only  upon  their  return  to  the  United  States.  Still  others 
decide  not  to  enroll  initially  because  they  are  covered  under  their  em- 
ployers' or  their  spouses'  health  plan.  In  many  of  these  cases,  the  in- 
creased premium  due  to  late  enrollment  could  be  considerably  higher 
than  the  expected  increase  in  program  costs  resulting  from  late  en- 
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rollment  and,  in  some  cases,  could  produce  a  total  premium  that  is 
prohibitive  to  persons  living  on  reduced  retirement  income.  Title 
VIII  establishes  a  30-percent  limit  on  the  amount  by  which  parts 
A  and  B  premiums  can  be  increased  due  to  late  enrollment.  Such  a 
limit  should  keep  the  premium  within  more  affordable  reach  and 
yet  deter  such  adverse  selection  as  might  still  occur. 

This  section  applies  to  premiums  for  months  after  June  1981. 

SeENROLLMENT  AND  OPEN  ENROLLMENT  IN  PART  B    (SECTION  818) 

Title  VIII  repeals  the  provision  of  existing  law  that  permits  an 
individual  to  reenroll  in  part  B  only  once. 

Title  VIII  provides  for  a  general,  continuous  open  enrollment  period 
for  purposes  of  enrolling  in  part  B  of  medicare,  the  supplementary 
medical  insurance  benefits  program,  and  repeals  a  provision  of  exist- 
ing law  that  permits  an  individual  to  reenroll  in  part  B  only  once. 

Under  current  law,  an  individual  may  enroll  in  Part  B  of  the 
Medicare  program  during  an  initial  enrollment  period  (which  begins 
with  the  third  month  before  the  month  in  which  the  individual  be- 
comes 65  and  extends  for  seven  months).  Under  current  law,  if  an 
individual  fails  to  enroll  during  his  or  her  initial  enrollment  period, 
enrollment  is  possible  only  during  a  general  enrollment  period  which 
occurs  January  1  through  March  31  of  each  year.  Coverage  then  be- 
comes effective  on  July  1.  This  enrollment  arrangement  can  cause 
hardship  for  individuals  who  may  be  left  without  medical  care  cov- 
erage for  a  period  of  more  than  one  year  until  a  general  enrollment 
period  occurs  and  the  enrollment  becomes  effective.  Title  VIII  replaces 
the  general  enrollment  period  provisions  of  current  law  with  a  con- 
tinuous general  open  enrollment  period  which  will  allow  an  eligible 
individual  who  has  missed  his  initial  enrollment  period  to  enroll  at  any 
time  thereafter,  with  the  coverage  effective  with  the  third  month  after 
the  month  of  enrollment. 

Under  present  law,  an  individual  is  permitted  to  reenroll  in  part  B 
of  the  program  only  once ;  that  is,  if  he  disenrolls  twice  he  is  perma- 
nently barred  from  participation  in  the  program.  While  the  original 
purpose  of  this  provision  was  to  prevent  the  adverse  selection  that 
could  occur  if  individuals  were  permitted  to  enroll  and  disenroll  at 
will  whenever  there  was  a  change  in  their  health  condition,  the  Com- 
mittee has  found  that  beneficiaries  do  not  as  a  rule  disenroll  from  the 
program  without  good  reason.  Accordingly,  Title  VIII  allows  un- 
limited reenrollment  in  part  B.  Elimination  of  this  part  B  require- 
ment also  allows  unlimited  reenrollment  under  part  A. 

This  section  is  effective  on  enactment. 

Chiropractors'  Services  (Section  819) 

Title  VIII  modifies  the  requirements  for  chiropractic  coverage 
so  that  a  subluxation  can  be  demonstrated  to  exist  either  through 
X-ray  or  other  chiropractic  clinical  findings.  An  X-ray,  where  taken 
to  diagnose  a  subluxation,  will  be  covered  by  medicare. 

Under  present  law,  medicare  covers  only  those  services  of  chiroprac- 
tors which  involve  treatment  of  a  subluxation  (partial  dislocation) 
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by  means  of  manual  manipulation  of  the  spine.  The  existence  of  a  sub- 
luxation must  be  demonstrated  by  X-ray;  however,  the  cost  of  the 
X-ray  is  not  covered  when  performed  by  a  chiropractor. 

The  X-ray  requirement  was  intended  to  control  costs  by  excluding 
from  coverage  cases  in  which  a  subluxation  was  not  evident  on  an 
X-ray.  The  General  Accounting  Office  has  indicated  that  the  extent 
to  which  X-rays  play  a  part  in  claims  denial  is  not  known.  Although 
chiropractors  must  have  X-rays  available  upon  request,  the  X-ray  is 
actually  reviewed  by  medicare  carriers  in  only  a  small  number  of 
cases. 

The  requirement  for  an  X-ray  to  demonstrate  the  subluxation  of 
the  spine  is  not  necessary  in  every  case,  is  possibly  hazardous,  and — 
since  it  is  not  paid  for  by  the  program — represents  a  significant  cost 
to  beneficiaries.  Since  chiropractors  would  not  ordinarily  take  X-rays 
in  every  case  to  diagnose  subluxation  of  the  spine,  the  Committee  has 
concluded  that  it  is  inappropriate  to  require  X-rays,  with  their  ac- 
companying radiation  risks,  for  administrative  purposes.  The  Com- 
mittee also  believes  that  it  is  appropriate  to  pay  for  an  X-ray  where 
it  is  a  necessary  part  of  the  chiropractor's  diagnosis. 

This  section  applies  to  services  furnished. on  or  after  July  1, 1981. 

Increase  in  Outpatient  Mental  Health  Benefits  Under 
Part  B  (Section  820) 

Title  VIII  increases  reimbursement  for  outpatient  mental  health 
services  from  the  present  limit  of  50  percent  of  reasonable  charges,  up 
to  $250  in  actual  program  payments  per  year,  to  80  percent  of  reason- 
able charges,  up  to  $750  in  program  payments  per  year.  Services 
furnished  by  clinical  psychologists  on  an  outpatient  basis  are  to  'be 
covered,  subject  to  the  overall  limit  on  outpatient  mental  health  serv- 
ices, where  the  patient  is  referred  by  a  physician. 

The  present  limitation  on  payment  for  mental  health  services,  which 
has  been  in  effect  since  the  enactment  of  the  program  in  1965,  is  no 
longer  realistic  because  of  the  substantial  increase  in  the  cost  of  health 
care  services  since  that  time.  Increasing  the  limit  on  program  payment 
to  80  percent  of  reasonable  charges,  up  to  $750  per  year,  will  sub- 
stantially increase  beneficiary  protection. 

Outpatient  mental  health  services  also  are  to  be  made  more  avail- 
able to  the  elderly  by  covering  the  services  of  qualified  clinical 
psychologists.  Title  VIII  defines  a  qualified  clinical  psychologist  as  one 
who  is  licensed  in  the  State  (or  in  a  State  which  does  not  license  clinical 
psychologists,  is  legally  authorized  to  perform  the  services  of  a  clinical 
psychologist)  and  meets  such  other  requirements  determined  neces- 
sary by  the  Secretary.  It  is  the  Committee's  intent  that  a  qualified 
clinical  psychologist  will  be  further  defined  by  the  Secretary  of  HHS 
as  an  individual  who  has  a  doctorate  degree  in  psychology  and  has  had 
at  least  two  years  of  supervised  clinical  experience  in  an  organized  set- 
ting such  as  a  hospital  which  has  an  accredited  mental  health  facility 
or  a  Federally-qualified  community  mental  health  center,  or  who  has  a 
comparable  combination  of  education  and  clinical  experience.  The 
Committee  expects  the  Secretary  to  use,  to  the  extent  appropriate,  the 
National  Register  of  Health  Service  Providers  in  Psychology  which 


385 


has  been  established  under  the  auspices  of  the  American  Psychological 
Association.  In  addition,  the  Committee  expects  the  Secretary  to 
designate  further  what  specialty  training  within  the  various  areas  of 
applied  psychology  is  appropriate  for  providing  therapeutic  services 
to  medicare  beneficiaries. 

Title  VIII  covers  outpatient  services  furnished  by  independently 
practicing  psychologists  only  where  the  beneficiary  has  been  referred 
to  the  psychologist  by  a  physician.  There  are  conflicting  views  as  to 
the  need  for  and  appropriateness  of  such  a  requirement.  The  Commit- 
tee believes,  however,  that  such  a  requirement  should  be  retained  until 
sufficient  information  is  available  to  evaluate  the  effect  of  its  elimina- 
tion. The  Committee  expects  the  Secretary  to  conduct  a  study  and 
submit  information  within  one  year  after  the  enactment  of  this  pro- 
vision, which  will  enable  the  Committee  to  judge  whether  the  continua- 
tion of  the  mandated  referral  by  a  physician  is  appropriate.  The  Com- 
mittee expects  that  the  Secretary,  in  conducting  the  study,  will  consult 
with  psychiatrists,  psychologists,  and  physicians  in  the  general  prac- 
tice of  medicine  with  respect  to  whether  the  requirement  is  necessary 
to  assure  that  the  beneficiary  receives  all  appropriate  medical  and 
mental  health  services.  The  Secretary,  in  his  examination  of  this  issue 
should  also  weigh  the  implication  of  eliminating  the  referral  require- 
ment for  general  medicare  program  policy. 

This  section  is  effective  with  respect  to  expenses  incurred  in  calendar 
years  beginning  with  calendar  year  1982. 

Limitation  on  Payments  to  Radiologists  and  Pathologists 

(Section  821) 

Under  Title  VIII,  the  special  100  percent  reimbursement  (with  no 
deductible)  for  services  to  hospital  inpatients  by  physicians  in  the 
fields  of  radiology  and  pathology  is  to  be  limited  to  physicians  who 
agree  to  accept  assignment  for  all  services  furnished  to  hospital  in- 
patients. 

Currently,  radiologists  and  pathologists  are  reimbursed  100  percent 
of  the  reasonable  charge  for  services  furnished  to  inpatients  of  a  hos- 
pital. This  occurs  whether  or  not  the  physician  accepts  assignment, 
(In  accepting  assignment,  a  physician  agrees  to  accept  the  medicare 
reasonable  charge  as  payment  in  full.)  Reimbursement  for  all  other 
covered  physicians'  services  is  subject  to  a  20  percent  coinsurance  and 
a  yearly  $60  deductible. 

The  provision  entitling  radiologists  and  pathologists  to  100  percent 
of  the  reasonable  charge  was  adopted  in  the  1967  Social  Security 
Amendments  to  permit  a  simplified  hospital  and  physician  combined 
billing  arrangement.  At  the  time  it  was  felt  that  the  amendment  was 
needed  because  of  the  practice  of  some  hospitals  of  submitting  com- 
bined billings  for  both  the  physician's  services  and  the  hospital's 
laboratory  and  radiology  services.  The  latter  are  reimbursable  under 
part  A  and  the  former  under  part  B.  Because  deductible  and  coinsur- 
ance amounts  for  the  two  parts  differed,  it  was  difficult  not  only  to 
allocate  the  combined  charge  between  parts  A  and  B  in  individual 
bills,  but  also  .to  subject  those  allocated  charges  to  separate  deductibles. 
It  was  anticipated  that  administrative  savings  would  accrue  as  a  con- 
sequence of  the  combined  billing  arrangement. 


386 


Contrary  to  that  anticipation,  many  of  these  physicians  bill  the 
patient  directly,  rather  than  combining  their  billings  with  those  of  the 
hospital.  As  a  consequence,  the  physicians  receive  the  benefit  of  100 
percent  reimbursement  without  the  expected  benefit  to  the  beneficiary 
or  the  medicare  program.  (If  the  physician  services  are  billed  for  by 
the  hospital,  the  beneficiary  is  assured  that  he  or  she  will  not  have  to 
pay  any  additional  amounts.  A  physician  billing  the  beneficiary 
directly  can  charge  and  demand  payment  of  more  than  the  medicare 
reasonable  charge.) 

This  provision  requires  radiologists  and  pathologists  to  accept 
assignment  as  the  quid  pro  quo  for  the  waiver  of  the  deductible  and 
coinsurance.  Physicians  refusing  to  accept  assignment  for  services  pro- 
vided to  medicare  inpatients  will  bill  on  an  unasssigned  basis,  with 
the  medicare  program  reimbursing  the  beneficiary  for  the  reasonable 
charge,  less  applicable  cost-sharing. 

This  section  applies  to  services  furnished  after  the  sixth  calendar 
month  beginning  after  enactment. 

Shortened  Part  B  Termination  Period  for  Certain  Individuals 

Whose  Premiums  Medicaid  Has  Ceased  To  Pay  (Section  822) 

Title  VIII  permits  an  individual  whose  State  buy-in  coverage  for 
part  B  of  medicare  has  ended  to  terminate  part  B  coverage  effective 
with  the  month  in  which  he  notifies  the  Health  Care  Financing  Ad- 
ministration (HCFA)  that  he  does  not  want  part  B  coverage. 

Under  present  law,  when  State  buy-in  coverage  is  terminated,  an  in- 
dividual's enrollment  in  part  B  is  continued  automatically  unless  he 
requests  that  his  coverage  be  terminated.  After  such  a  request,  an  in- 
dividual's coverage  may  not  be  terminated  until  the  close  of  the  cal- 
endar quarter  in  which  the  request  is  made.  This  results  in  the  individ- 
ual's coverage  and  premium  liability  continuing  for  anywhere  from 
3  to  6  months  after  the  State  has  ceased  its  buy-in  coverage. 

This  provision  requires  States  to  notify  the  beneficiary  and 
HCFA  of  their  final  decision  on  or  before  the  effective  date  the  indi- 
vidual's buy-in  coverage  was  terminated  (assuming  that  the  State 
had  previously  given  the  individual  prior  notification  of  its  intent  to 
terminate  and  an  opportunity  for  a  hearing  under  the  due  process 
provisions).  Following  the  State's  notification,  HCFA  also  is 
required  to  notify  the  beneficiary  that  State  termination  of  buy-in  had 
occurred. 

This  section  applies  to  notices  filed  after  the  third  calendar  month 
beginning  after  enactment. 

Outpatient  Physical  Therapy  Services  (Section  823) 

Title  VIII  increases  the  present  $100  limitation  on  outpatient  serv- 
ices furnished  by  independently  practicing  physical  therapists  to  $500. 

The  $100  limitation  in  present  law,  initially  imposed  in  the  Social 
Security  Amendments  of  1972,  was  intended  to  help  control  program 
expenditures  and  reduce  the  potential  for  over-utilization  of  these 
newly  covered  services.  However,  the  increases  in  medical  costs  since 
1972  have  resulted  in  a  reduction  in  the  value  of  the  original  $100  limit 
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to  the  extent  that  this  amount  now  purchases  considerably  less  services. 
This  decline  in  purchasing  power  creates  serious  problems  for  those 
beneficiaries  who  require  the  services  of  independently  practicing 
therapists. 

In  deciding  to  increase  the  dollar  limitation  on  reimbursement  for 
physical  therapy  services  provided  by  private  practitioners,  the  Com- 
mittee recognizes  that  as  an  alternative,  a  limit  could  be  imposed  on 
the  number  of  patient  visits.  A  visit  limit  similar  in  concept  to  that 
which  has  in  the  past  been  imposed  on  home  health  agencies  has  the 
possible  benefit  of  avoiding  the  need  for  frequent  amendments  because 
of  inflation.  To  assist  the  Committee  in  weighing  the  visit  limit  alter- 
native in  the  future,  the  Committee  requests  the  Secretary  of  HHS  to 
collect  and  submit  data  on  the  costs  of  physical  therapy  services  pro- 
vided by  therapists  in  independent  practice.  The  Committee  also  ex- 
pects that,  in  submitting  such  data,  the  Secretary  will  include 
national  comparisons  of  costs  for  physical  therapy  services  furnished 
by  independent  practitioners  and  the  cost  of  such  services  when  pro- 
vided in  all  other  settings  covered  under  the  medicare  program. 

The  Committee  is  also  concerned  about  several  administrative  deci- 
sions related  to  coverage  of  and  reimbursement  for  physical  therapy 
services.  In  implementing  the  provisions  of  the  1972  Social  Security 
Amendments  which  covered  the  services  of  independently  practicing 
physical  therapists,  statutory  and  report  language  has  been  interpreted 
to  mean  that  any  physical  therapist  billing  as  an  independent  thera- 
pist should  maintain  an  office  and  necessary  equipment  at  his  own 
expense.  The  Committee  agrees  that,  in  most  instances,  such  a  require- 
ment is  necessary  to  assure  that  the  therapist  has  an  established  private 
practice,  maintains  proper  patient  records,  and  has  available  properly 
maintained  equipment.  There  are  circumstances,  however,  where  the 
Committee  believes  that  exceptions  to  the  office  requirement  are  appro- 
priate. A  number  of  physical  therapists  who  are  primarily  engaged  in 
teaching  physical  therapy  in  a  university  occasionally  treat  a  patient 
in  his  home.  Since  the  therapist  maintains  only  an  office  in  the  teaching 
institution  and  does  not  maintain  a  separate  office  at  his  own  expense, 
services  furnished  by  such  a  practitioner  have  not  been  treated  as  reim- 
bursable under  medicare. 

The  Committee  expects  that  in  this  and  other  circumstances  the  Sec- 
retary determines  to  be  appropriate,  where  it  is  evident  that  the  phys- 
ical therapist  is  engaged  in  the  practice  of  physical  therapy  on  a 
regular  basis  and  where  any  other  appropriate  requirements  are  met 
(e.g.,  access  to  appropriate  equipment),  such  a  therapist  will  be 
recognized  as  an  independent  practitioner  for  the  purpose  of  medicare 
reimbursement.  It  is  not  expected,  however,  that  a  therapist  with  an 
office  in  a  teaching  institution  would  provide  services  in  that  setting  as 
an  independent  practitioner;  it  is  expected  that  services  furnished  in 
the  institution  would  be  covered,  as  at  present,  as  part  of  the  institu- 
tion's services.  The  Committee  further  believes  that  where  two  or  more 
physical  therapists  practice  in  the  same  setting  as  independent  practi- 
tioner's, it  is  not  necessary,  as  is  presently  required,  for  the  owner  of  the 
office  or  clinic  to  be  present  in  order  for  services  furnished  by  other 
fully  qualified,  physical  therapists  to  be  covered. 
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The  Committee  also  intends  that,  in  determining  the  "adjusted 
hourly  salary  equivalency  amount"  to  be  used  in  determining  the  rea- 
sonable cost  of  all  types  of  therapy  services  (including  physical  and 
respiratory  therapy)  furnished  under  arrangements,  the  Secretary 
is  to  use  the  most  current  data  available.  If  survey  data  is  not  avail- 
able on  a  current  basis,  the  Committee  expects  that  the  data  available 
will  be  appropriately  updated.  It  is  also  expected  that  where  appro- 
priate data  is  available  on  the  actual  salary  differential  between  physi- 
cal therapy  supervisors  and  non-supervisory  physical  therapists,  that 
such  data  will  be  used  to  establish  the  appropriate  salary  differential 
rather  than  data  related  to  salary  levels  of  other  professional  health 
care  practitioners. 

This  section  applies  to  expenses  incurred  on  or  after  January  1, 
1982. 

Reimbursement  for  Blood  (Section  824) 

Under  Title  VIII,  the  present  medicare  deductible,  which  leaves 
beneficiaries  with  the  responsibility  for  replacing  or  paying  for  the  first 
three  pints  of  transfused  blood,  is  eliminated. 

Under  present  law,  medicare  beneficiaries  are  responsible  for  either 
replacing  or  paying  for  (nonreplacement  fee)  the  first  three  pints  of 
blood  furnished  during  any  benefit  period  (for  part  A  coverage)  or 
calendar  year  (for  part  B  coverage).  The  deductible  and  recognition 
of  the  blood  nonreplacement  fee  were  originally  included  in  the  law 
both  in  the  interest  of  voluntary  blood  replacement  programs  and  to 
preserve  medicare's  neutrality  with  respect  to  the  competing  philos- 
ophies concerning  the  mechanism  for  assuring  a  steady  supply  of  blood 
(an  all- voluntary  system  versus  one  that  also  includes  the  use  of  the 
economic  incentive  of  a  nonreplacement  fee.) 

Medicare  experience  demonstrates,  however,  that  a  majority  of  eld- 
erlv  beneficiaries  are  unable  to  donate  blood  themselves  or  otherwise 
replace  transfused  blood  and,  consequently,  must  pay  the  nonreplace- 
ment fee.  Such  fees  average  $25  per  pint  and  can  cost  the  beneficiary 
as  much  as  $60  per  pint  at  certain  blood  banks  and  hospitals.  Thus, 
Title  VIII  relieves  beneficiaries  of  this  financial  burden  at  a  time  when 
they  can  least  afford  additional  out-of-pocket  payments. 

In  eliminating  the  medicare  blood  deductible,  the  Committee  does 
not  intend  to  set  national  policy  with  respect  to  the  issue  of  the  merits 
of  the  nonreplacement  fee  system  as  a  blood  recruitment  mechanism. 
The  Committee  believes  that  it  would  be  inappropriate  to  attempt  to 
resolve  the  philosophical  dispute  within  the  blood  banking  community 
over  the  comparative  merits  of  the  voluntary  and  nonreplacement  fee 
systems  through  the  back  door  approach  of  banning  nonreplacement 
fees  in  medicare.  For  that  reason,  the  Committee  has  not  precluded 
medicare  reimbursement  for  nonreplacement  fees  where  a  provider 
may  have  to  pay  such  a  fee  in  order  to  replace  blood  used  and  not  re- 
placed by  a  beneficiary.  The  Committee  has  chosen  instead  to  defer  to 
the  congressional  committees  of  jurisdiction  for  resolution  of  this  im- 
portant question  of  national  policy  with  respect  to  the  provision  and 
availability  of  blood. 

This  section  applies  to  blood  furnished  on  or  after  July  1,  1981. 
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Medicare  Payment  Liability  Secondary  in  Certain  Automobile 
Insurance  Cases  (Section  825) 

Under  Title  VIII,  medicare  will  have  residual  rather  than  primary 
liability  for  the  payment  of  services  required  by  a  beneficiary  as  a 
result  of  an  injury  or  illness  sustained  in  an  auto  accident  where  pay- 
ment for  the  provision  of  such  services  can  also  be  made  under  an  auto- 
mobile insurance  policy.  Under  this  provision,  it  is  expected  that  medi- 
care will  ordinarily  pay  for  the  beneficiary's  care  in  the  usual  man- 
ner and  then  seek  reimbursement  from  the  private  insurance  carrier 
after,  and  to  the  extent  that,  such  carrier's  liability  under  the  private 
policy  for  the  services  has  been  determined. 

Under  present  law,  medicare  is  the  primary  payor  (except  where  a 
workmen's  compensation  program  is  determined  to  be  responsible  for 
payment  for  needed  medical  services)  for  hospital  and  medical  serv- 
ices received  by  beneficiaries.  This  is  true  even  in  cases  in  which  a 
beneficiary's  need  for  services  is  related  to  an  injury  or  illness  sus- 
tained in  an  auto  accident  and  the  services  could  have  been  paid  for 
by  a  private  insurance  carrier  under  the  terms  of  an  automobile  insur- 
ance policy.  As  a  result,  medicare  has  served  to  relieve  private  insurers 
of  obligations  to  pay  the  costs  of  medical  care  in  cases  where  there 
would  otherwise  be  liability  under  the  private  insurance  contract.  The 
original  concerns  that  prompted  inclusion  of  this  program  policy  in 
the  law — the  administrative  difficulties  involved  in  ascertaining  pri- 
vate insurance  liability  and  the  attendant  delays  in  payment — no 
longer  justify  retaining  the  policy,  particularly  if  it  is  understood 
that  immediate  payment  may  be  made  by  medicare  with  recovery  at- 
tempts undertaken  only  subsequently  when  liability  is  established. 

In  order  to  avoid  excessive  administrative  costs  and  efforts  in  pur- 
suing minor  recoveries,  the  Committee  expects  the  Secretary  of  HHS 
to  establish  in  regulations  rules  regarding  the  minimum  amounts  esti- 
mated as  recoverable  and  the  procedures  for  seeking  recovery  from 
private  carriers.  Such  procedures  are  to  be  similar  to  those  currently 
employed  by  medicare  in  seeking  recovery  in  workmen's  compensation 
cases. 

This  section  is  effective  on  enactment. 

Hospital  Transfer  Requirement  for  Skilled  Nursing  Facility 
Coverage  (Section  826) 

Under  Title  VIII,  the  14-day  period  within  which  a  medicare  bene- 
ficiary must  be  transferred  from  a  hospital  to  a  skilled  nursing  facility 
in  order  to  qualify  for  post-hospital  extended  care  benefits  (in  a  skilled 
nursing  facility)  is  extended  to  30  days.  The  14-day  limit  on  readmis- 
sion  to  the  skilled  nursing  care  facility  is  also  extended  to  30  days. 

Under  present  law,  medicare  coverage  of  post-hospital  care  in  a 
skilled  nursing  facility  is  ordinarily  available  only  where  the  bene- 
ficiary has  been  an  inpatient  of  a  hospital  for  at  least  three  consecutive 
days  and  has  been  transferred  to  the  skilled  nursing  facility  within 
14  days  after  discharge  from  a  hospital.  As  many  as  14  additional 
days  (for  a  total  of  28  days)  are  permitted  where  admission  to  the 
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skilled  nursing  facility  must  be  deferred  because  there  is  no  bed  avail- 
able in  the  skilled  nursing  facilities  ordinarily  utilized  in  the  geo- 
graphic area  in  which  the  beneficiary  resides.  Some  administrative 
complexity  is  involved  in  the  determination  of  whether  a  bed  is,  in 
fact,  available  in  the  geographic  area.  Permitting  30  rather  than  14 
days  for  transfer  to  the  skilled  nursing  facility  will  not  only  elim- 
inate this  administrative  complexity,  but  will  also  provide  a  modest 
liberalization  of  the  hospital  transfer  requirement. 

In  addition,  present  law  provides  that  a  beneficiary  who  leaves  a 
skilled  nursing  facility  can  be  readmitted  to  the  same  or  any  other 
participating  skilled  nursing  facility  within  14  days  without  again 
meeting  the  3-day  hospitalization  requirement.  Title  VIII  also  in- 
creases that  14-day  period  to  30  days. 

This  section  is  effective  on  enactment. 

Outpatient  Surgery  (Section  827) 

Title  VIII  provides  medicare  reimbursement  for  the  cost  of  ambu- 
latory surgical  centers  when  used  to  perform  certain  surgical  pro- 
cedures. In  addition,  the  physician's  reasonable  charge  for  perform- 
ing those  same  procedures  on  an  outpatient  basis  is  to  be  reimbursed 
at  100  percent  provided  the  physician  performing  the  surgery  agreed 
to  accept  assignment. 

Under  present  law,  medicare  reimburses  80  percent  of  a  physician's 
fee  for  surgery,  regardless  of  the  setting  in  which  the  surgery  is  per- 
formed— in  a  hospital,  the  outpatient  department  of  a  hospital,  or  an 
ambulatory  surgical  center.  Medicare  will  also  reimburse  100  percent 
of  the  facility's  cost  if  the  surgery  is  performed  in  a  hospital  and  80 
percent  of  the  facility's  cost  if  the  surgery  is  performed  in  a  hospital 
outpatient  department  or  in  a  free-standing  ambulatory  surgical  cen- 
ter that  is  owned  by  the  hospital.  However,  medicare  law  prohibits 
reimbursement  for  any  costs  incurred  by  a  surgical  facility  if  the 
facility  is  not  hospital-affiliated. 

There  are  a  number  of  surgical  procedures  which  are  ordinarily 
performed  on  an  inpatient  basis  but  which  can,  consistent  with  sound 
medical  practice,  be  performed  on  an  outpatient  basis  for  far  less  cost. 
Medicare,  however,  discourages  the  appropriate  use  of  ambulatory 
surgery  since  the  facility  costs  are  fully  reimbursed  only  on  an  inpa- 
tient basis  and,  in  the  case  of  all  free-standing  centers,  are  not  reim- 
bursed at  all. 

This  provision  provides  100-percent  reimbursement  for  services 
furnished  by  ambulatory  surgical  facilities  for  the  performance 
of  procedures  which,  although  appropriately  performed  in  a  hos- 
pital inpatient  basis,  are  determined  by  the  Secretary  of  HHS  to  be 
also  safely  performed  in  an  ambulatory  surgical  center.  It  is  not  the 
Committee's  intent  that  this  list  include  surgical  procedures  which 
would  be  performed  on  an  outpatient  basis  in  the  absence  of  the  elabo- 
rate surgical  facilities  in  an  ambulatory  surgical  center.  For  example, 
it  would  not  be  appropriate  to  cover  the  types  of  surgical  procedures 
routinely  performed  in  a  physician's  office  in  the  more  costly  setting  of 
an  ambulatory  center.  The  Committee  expects  that  the  ambulatory 
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center  will  serve  as  a  setting  to  be  used  in  lieu  of  hospital  inpatient 
facilities.  The  reimbursement  authorized  under  this  provision  is  to  be 
paid  only  where  the  ambulatory  surgical  center  agreed  to  accept  the 
medicare  payment  as  payment  in  full.  The  ambulatory  surgical  center 
is  required  to  meet  certain  health  and  safety  standards. 

The  physician  performing  such  procedures  in  a  free-standing  am- 
bulatory surgical  center  or  in  the  outpatient  department  of  a  hospital 
is  to  be  reimbursed  100  percent  of  the  medicare  reasonable  charge 
for  the  services  (including  all  pre-  and  post-operative  services)  fur- 
nished in  connection  with  the  procedure,  provided  the  physician  agrees 
to  accept  assignment. 

In  developing  the  list  of  procedures  eligible  for  such  reimbursement, 
the  Secretary  is  required  to  consult  with  the  National  Professional 
Standards  Review  Council  and  appropriate  medical  organizations, 
including  specialty  groups. 

This  section  is  effective  on  enactment. 

Technical  Renal  Disease  Amendments  (Section  828) 

Title  VIII  amends  the  end-stage  renal  disease  program  to  correct  a 
defect  in  present  law  which  has  inadvertently  resulted  in  certain  re- 
imbursement problems  for  nonprofit  organizations  assisting  home 
dialysis  patients.  In  addition,  Title  VIII  changes  the  reporting  date  for 
the  annual  report  of  the  Secretary  of  HHS  to  the  Congress  on  the 
medicare  renal  disease  program  from  April  1,  to  July  1.  Title  VIII  also 
provides  that  the  determination  of  need  for  a  renal  dialysis  facility 
made  by  the  State  Health  Planning  and  Development  Agency  shall 
be  conclusive. 

Under  present  law,  the  Secretary  may  enter  into  agreements  with 
providers  and  facilities  to  reimburse  them  for  the  full  reasonable  cost 
of  the  purchase  and  maintenance  of  dialysis  equipment  used  by  in- 
dividuals who  dialyze  at  home.  However,  certain  nonprofit  organiza- 
tions which  were  engaged  in  assisting  home  dialysis  patients  to  obtain 
and  maintain  such  equipment  at  the  time  this  provision  was  enacted 
in  1977,  have  been  denied  reimbursement  under  this  provision. 

Under  Title  VIII,  therefore,  the  Secretary  of  HHS  may  enter  into 
agreements  with  organizations  such  as  State  kidney  programs  and  non- 
profit institutions  to  provide  machines  to  beneficiaries  through  direct 
purchase.  The  Committee  expects  that  the  Secretary  will  enter  into 
such  agreements  with  entities  that  demonstrate  to  his  satisfaction  that 
they  can  provide  dialysis  machines  and  supportive  equipment  economi- 
cally and  efficiently.  Like  providers  and  facilities,  these  entities  are  to 
be  reimbursed  on  the  basis  of  their  reasonable  costs  and  are  required 
to  provide  the  Secretary  full  access  to  cost  and  other  data  and  submit 
reports  as  required  by  the  Secretary  with  respect  to  cost,  management 
and  use  of  equipment.  In  the  event  the  Secretary  finds  that  such  an 
entity  fails  to  provide  equipment  efficiently  and  economically,  the 
Committee  expects  that  the  Secretary  will  terminate  the  agreement. 

Title  VIII  changes  the  reporting  date  for  the  annual  renal  disease 
program  reports  to  allow  the  Secretary  more  time  to  gather  and  ana- 
lyze the  data  required  in  such  reports. 

This  section  is  effective  on  enactment. 


Preadmission  Diagnostic  Testing  (Section  829) 

Under  Title  VIII,  diagnostic  tests  performed  on  an  outpatient  basis 
within  7  days  of  a  patient's  admission  to  the  hospital  are  to  be  reim- 
bursed in  full  (with  no  deductibles  or  coinsurance) . 

In  some  cases,  the  diagnostic  tests  necessary  prior  to  treatment  as 
an  inpatient  can  be  performed  on  an  outpatient  rather  than  inpatient 
basis.  Where  this  is  possible,  the  patient's  length  of  stay  in  the  hospital 
can  be  reduced  with  substantial  savings  in  hospital  expenditures. 
However,  whereas  the  diagnostic  testing  provided  on  an  inpatient 
basis  is  reimbursed  at  100  percent,  the  same  service  provided  on  an 
outpatient  basis  is  reimbursed  at  the  80  percent  rate.  Thus,  the  patient 
has  an  economic  incentive  to  be  admitted  as  an  inpatient  for  the  testing. 

Title  VIII  eliminates  any  such  incentive  by  providing  for  reim- 
bursement at  the  100  percent  rate  for  outpatient  diagnostic  tests 
provided  within  seven  days  of  admission  to  the  same  hospital  where 
the  outpatient  tests  are  furnished.  (Not  only  the  hospital  costs,  but 
also  the  reasonable  charges  of  physicians  in  the  fields  of  radiology  and 
pathology  if  the  physicians  accept  assignment  of  the  medicare  claim, 
are  to  be  reimbursed  at  the  100  percent  rate,  just  as  they  would  be  on  an 
inpatient  basis.)  Because  of  the  administrative  difficulty  of  coordinat- 
ing claims  for  tests  furnished  in  a  hospital  other  than  the  one  where 
the  beneficiary  is  subsequently  admitted  as  an  inpatient,  the  Secre- 
tary of  HHS  is  directed  to  provide  for  payment-in-full  for  diagnostic 
services  provided  in  these  settings  only  to  the  extent  feasible.  The 
Secretary,  however,  is  required  to  report  to  the  Congress  a  year  after 
enactment  as  to  the  progress  in  developing  the  policy  necessary  to 
implement  this  additional  coverage. 

This  section  is  effective  on  enactment. 

Studies  and  Demonstration  Projects  (Section  830) 

Title  VIII  requires  the  Secretary  of  HHS  to  study  or  conduct  dem- 
onstrations and  report  to  Congress  with  respect  to  the  following  issues : 

Coverage  for  Orthopedic  Shoe's. — Under  present  law,  orthopedic 
shoes  and  other  supportive  devices  for  the  feet  are  generally  excluded 
from  medicare  coverage.  The  only  situation  in  which  the  exclusion 
does  not  apply  is  if  the  orthopedic  shoe  is  provided  as  an  integral  part 
of  a  leg  brace.  However,  it  would  be  costly  to  provide  coverage  for 
orthopedic  shoes,  even  if  the  coverage  were  limited  to  cases  where  a 
physician  certifies  that  the  shoes  are  medically  necessary.  This  pro- 
vision directs  the  Secretary  to  study  and  submit  legislative  rec- 
ommendations to  the  Congress  no  later  than  January  1,  1981,  with 
respect  to  the  coverage  of  orthopedic  shoes  where  such  shoes  are  re- 
quired as  an  appropriate  part  of  medical  treatment. 

Expanded  Coverage  for  Services  of  Clinical  Social  Workers. — 
Services  furnished  by  clinical  social  workers  are  presently  covered 
by  medicare  when  furnished  to  inpatients  of  hospitals  and  skilled 
nursing  facilities,  as  home  health  services  for  those  who  are  otherwise 
eligible  for  home  health  benefits,  and  when  furnished  incident  to  a 
physician's  service.  Under  Title  VII,  clinical  social  workers'  services 
are  also  to  be  covered  when  furnished  in  a  community  mental  health 
center.  This  provision  directs  the  Secretary  to  conduct  a  demon- 
stration project  and  submit  recommendations,  no  later  than  24  months 
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after  enactment,  for  any  legislative  changes  with  respect  to  additional 
coverage  for  services  of  clinical  social  workers. 

Nutritional  Therapy  for  Renal  Disease  Patients. — The  Secretary 
is  authorized  to  make  further  studies,  conduct  a  demonstration  proj- 
ect and  submit  legislative  recommendations  to  the  Congress,  no  later 
than  24  months  after  enactment,  as  to  whether  the  use  of  nu- 
tritional therapy  in  early  renal  failure,  utilizing  (but  not  limited 
to)  controlled  protein  substances,  can  retard  or  arrest  the  progression 
of  the  disease  with  a  resultant  deferment  of  dialysis.  Some  recent 
studies  reported  in  the  professional  literature  have  indicated  that 
chronic  renal  failure  may  be  retarded  or  even  arrested  by  controlling 
dietary  protein  intake.  The  Committee  believes  that  the  potential  im- 
pact of  such  nutritional  therapy  on  the  treatment  of  chronic  renal  fail- 
ure could  be  significant.  Moreover,  the  cost  of  the  present  dialysis- 
oriented  medicare  renal  disease  program  could  be  somewhat  reduced  if 
such  a  therapeutic  approach  were  found  to  be  viable  in  a  substantial 
number  of  cases.  The  Committee  expects  that  in  establishing  the  dem- 
onstration project  the  Secretary  will  consult  physicians  with  nutri- 
tional expertise  who  have  had  experience  in  treating  patients  with 
chronic  renal  disease. 

Expanded  Coverage  for  Respiratory  Therapy  Services. — Under 
present  law,  services  furnished  by  respiratory  therapists  are  covered 
by  medicare  when  furnished  as  an  inpatient  service  in  a  hopsital  or 
skilled  nursing  facility  or  as  a  service  furnished  by  the  outpatient  de- 
partment of  a  hospital.  The  Committee  believes  it  possible  that  such 
services  might  also  be  appropriately  furnished  as  a  home  health  service 
to  individuals  who  are  otherwise  eligible  for  home  health  benefits. 
Under  the  provision,  the  Secretary  is  directed  to  study  the  need  for 
coverage  of  respiratory  therapy  services  as  a  home  health  benefit  and 
recommend,  no  later  than  24  months  after  enactment,  under  which 
circumstances  and  conditions  respiratory  therapy  services  should  be 
covered,  for  example,  by  type  of  medical  diagnosis. 

100  Percent  Reimbursement  for  Second  Opinions  for  Surgery. — 
The  Committee  believes  that  sufficient  evidence  exists  that  obtaining  a 
second  opinion  can  in  many  cases  avoid  unnecessary  surgery  to  warrant 
consideration  of  providing  100-percent  reimbursement  for  the  second 
opinion.  The  100-percent  payment,  in  lieu  of  the  usual  80-percent 
coverage  of  the  physician's  fee,  will,  it  is  hoped,  encourage  more 
beneficiaries  to  seek  second  opinions.  There  is  some  concern,  however, 
as  to  what  effect  such  a  higher  rate  of  payment  might  have  on  overall 
program  cost.  There  might  also  be  administrative  problems  in  deter- 
mining when  the  100-percent  reimbursement  is  appropriate.  Under  the 
bill,  the  Secretary  is  required  to  evaluate  demonstration  projects  cur- 
rently being  conducted  by  HHS  on  100-percent  reimbursement  for 
surgical  second  opinions  and  report  to  the  Congress,  no  later  than  12 
months  after  enactment,  on  the  effects  on  surgical  rates,  the  effect  on 
program  expenditures  and  any  problems  involved  in  administering 
such  a  program. 

Home  Health  Services  of  Registered  Dietitians. — In  recent  years, 
nutritional  counseling  and  management  by  registered  dietitians,  par- 
ticularly for  the  aired,  has  been  recognized  as  an  important  component 
of  patient  care.  While  medicare  does  recognize  for  reimbursement 
purposes  the  salary  of  a  dietitian  employed  by  a  home  health  agency 
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to  provide  general  guidance  on  nutritional  matters,  no  coverage  is  pro- 
vided with  respect  to  visits  that  might  be  made  by  the  dietitian  to  the 
patient's  home.  To  help  evaluate  alternative  possibilities  for  changing 
current  law,  the  Secretary  is  directed  to  study  (and,  if  neces- 
sary, conduct  a  demonstration  project)  on  questions  related  to  the 
coverage  of  dietitian  visits,  e.g.,  whether  the  number  of  covered  visits 
should  be  related  to  diagnosis,  and  what  criteria  might  be  appropritely 
employed  to  assure  proper  utilization.  The  Secretary  is  to  submit  to 
the  Congress  a  report  on  the  study  and  any  demonstration  projects 
along  with  any  legislative  recommendation  no  later  than  24  months 
after  enactment. 

Study  of  Costs  of  Various  Types  of  Foot  Care. — Under  present  law, 
there  are  a  number  of  foot  conditions  currently  excluded  as  routine 
foot  care  that  are  both  pathological  and,  in  many  cases,  severely  dis- 
abling rather  than  merely  irritants  or  inconveniences.  The  Secretary  is 
directed,  therefore,  to  make  a  comprehensive  analysis  of  the  cost  of 
expanded  coverage  of  foot  care,  including  the  cost  effects  of  alterna- 
tive approaches  to  improving  medicare  coverage  for  specific  types  of 
foot  conditions.  The  Secretary  is  to  submit  the  analysis  to  the  Congress 
within  24  months  after  enactment. 

This  section  is  effective  on  enactment. 

Provider  [Reimbursement  Review  Board  (Section  831) 

Title  VIII  authorizes  the  Provider  Reimbursement  Review  Board  to 
determine,  on  its  own  motion  or  at  the  request  of  a  provider  of  services, 
whether  it  has  jurisdiction  over  an  issue  brought  before  it  by  the 
provider.  On  the  basis  of  a  determination  by  the  Board  that  it  is  with- 
out authority  to  decide  the  question  (or  if  the  Board  fails  to  render 
such  a  determination  within  30  days  of  the  provider's  request),  the 
provider  will  be  permitted  to  commence  a  civil  action  with  respect 
to  the  matters  in  controversy  without  further  administrative  review. 

Under  present  law,  a  provider's  dissatisfaction  with  a  particular 
determination  made  by  its  fiscal  intermediary  on  the  basis  of  a  regula- 
tion issued  by  the  Secretary  must  first  be  brought  to  the  Board,  even 
though  the  Board  may  not  have  the  authority  to  reverse  or  overrule 
the  regulation.  (The  Board  has  no  authority,  (for  example,  to  rule  on 
the  legality  of  the  Secretary's  regulations  but  it  must,  nonetheless,  con- 
duct a  full  review  of  the  challenge.)  The  effect  of  this  process  has  been 
to  delay  the  resolution  of  controversies  for  extended  periods  of  time 
and  to  require  providers  to  pursue  a  time-consuming  and  irrelevant 
administrative  review  merely  to  have  the  right  to  bring  suit  in  a  U.S. 
District  Court.  Title  VIII  addresses  this  problem  by  giving  medicare 
providers  the  right  to  obtain  immediate  judicial  review  in  instances 
where  the  Board  determines  that  it  lacks  jurisdiction  to  grant  the  re- 
lief sought. 

This  section  is  effective  on  enactment. 

Access  to  Books  and  Records  of  Subcontractors  (Section  832) 

Title  VIII  provides  that  medicare  will  not  reimburse  amounts  paid 
by  providers  under  contracts  for  services  between  the  provider  and 
any  of  its  subcontractors,  whose  value  or  cost  over  a  twelve  month 
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period  is  $10,000  or  more  and  which  are  entered  into  after  enactment 
of  the  bill,  unless  such  contracts  contain  a  clause  providing  that  the 
subcontractor  shall  make  available  to  the  Secretary  of  HHS  and  the 
Comptroller  General,  upon  request,  the  contract,  and  the  books,  docu- 
ments and  records  of  the  subcontractor  that  are  necessary  to  verify  the 
nature  and  extent  of  the  costs  incurred  by  the  provider  for  a  service 
covered  by  the  specified  subcontract.  Books,  papers  and  records  cov- 
ered by  this  provision  must  be  preserved  for  three  years  after  the 
furnishing  of  services  pursuant  to  the  contract. 

Under  present  law,  the  Secretary  does  not  have  access  to  the  books 
and  records  of  medicare  subcontractors  unless  the  subcontractor  is 
shown  to  be  related  to  the  provider.  Unlike  contracts  for  goods,  con- 
tracts for  services  can  pose  difficult  valuation  problems.  Consequently, 
without  access  to  subcontractors'  books,  the  detection  and  prevention 
of  fraud  and  abuse  can  be  difficult. 

The  Committee  believes  that  this  provision  is  necessary  both  to 
strengthen  the  Secretary's  capacity  to  effectively  preclude  or  detect 
fraud  and  abuse  and  to  conform  medicare  practice  to  the  prevail- 
ing practice  of  other  Federal  agencies  which  buy  services  in  the 
private  sector.  Moreover,  the  provision  is  moderate  in  scope  since  it 
includes  only  contracts  that  have  a  substantial  service  component  (the 
intent  of  the  value  or  cost  standard  is  to  permit  the  Secretary  ta  assess 
the  actual  terms  of  the  contract)  and  applies  only  to  contracts  entered 
into  after  enactment  of  Title  VIII.  By  including  this  provision  in  Title 
VIII,  it  is  not  the  Committee's  intent  to  subject  subcontractors  to  "fish- 
ing expeditions"  or  other  unnecessarily  burdensome  or  overly  intrusive 
demands.  The  Committee  expects  the  Secretary  and  the  Comptroller 
General  to  avoid  demanding  books  and  records  of  a  subcontractor  un- 
less there  exists  reason  to  believe  that  the  costs  or  services  of  such 
contractor  are  in  some  way  excessive  or  inappropriate,  or  the  appro- 
priateness of  the  costs  cannot  be  judged  without  access  to  the  specific 
books  and  records  requested. 

This  section  is  effective  on  enactment. 

Medicare  Coverage  of  Pneumococcal  Vaccine  and  Its  Administra- 
tion (Section  833) 

Title  VIII  authorizes  medicare  to  pay  for  the  pneumococcal  vaccine 
and  its  administration.  In  order  to  encourage  utilization  of  the 
vaccine,  Title  VIII  waives  the  co-payment  and  deductibility  provisions 
of  existing  law. 

Pneumonia  is  the  fifth  leading  cause  of  death  in  the  United  States, 
with  pneumococcal  pneumonia  accounting  for  54,000  deaths  annually. 
Of  this  number,  48,600  or  90  percent  are  in  the  over  65  age  popula- 
tion. Because  the  elderly  are  particularly  susceptible  to  pneumococcal 
pneumonia  and  because  they  suffer  very  serious  health  consequences 
if  they  contract  the  disease,  the  Committee  feels  existing  law  should 
be  changed. 

The  new  provision  provides  for  payments  for  pneumococcal  vaccine 
and  its  administration  only  where  reasonable  and  necessary  for  the 
prevention  of  illness.  This  extends  to  the  pneumococcal  vaccine  pro- 
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vision  the  same  safeguards  which  apply  to  all  medicare  payments, 
that  is,  protection  against  unreasonable  and  unnecessary  charges.  The 
Secretary  of  HHS  is  expected  to  establish  criteria  to  preclude  reim- 
bursement for  the  vaccine  more  frequently  than  necessary.  According 
to  a  recent  report  by  the  Office  of  Technology  Assessment,  the  vaccina- 
tion is  effective  for  at  least  three  years ;  expert  opinion  indicates  that 
the  period  of  effectiveness  may  be  considerably  longer,  perhaps  provid- 
ing lifetime  coverage.  The  Committee  expects  the  Secretary  to  assure 
that  medicare  does  not  pay  for  vaccinations  administered  with  more 
frequency  than  the  minimum  period  of  recognized  effectiveness.  The 
Committee  intends  that  medicare  payments  for  pneumococcal  vaccine 
be  available  to  all  persons  entitled  to  medicare  benefits.  With  respect 
to  payment  for  the  administration  of  the  vaccine,  the  Committee  ex- 
pects the  Secretary  to  follow  current  policy  for  payment  for  the  ad- 
ministration of  injectable  drugs. 

This  section  is  effective  with  respect  to  services  furnished  on  or 
after  July  1, 1981. 

Ambulance  Services 

Section  1861  (s)  (7)  of  the  Social  Security  Act  relating  to  ambu- 
lance services  states  only  that  such  services  are  covered  "where  the  use 
of  other  methods  of  transportation  is  contraindicated  by  the  individ- 
ual's condition,  but  only  to  the  extent  provided  in  the  regulations." 
The  Committee's  report  on  the  legislation  that  established  the  medi- 
care program  in  1965  stated  that  the  intent  was  to  provide  a  limited 
ambulance  benefit.  The  report  was  specific  that  the  only  transporta- 
tion to  be  covered  is  to  a  hospital  or  skilled  nursing  facility  and  back 
to  a  patient's  home.  In  addition,  the  transportation  to  a  hospital  was 
restricted  by  the  report  language  to  transportation  to  the  nearest  hos- 
pital with  "appropriate  facilities." 

Such  language  has  been  interpreted  to  mean  that  the  availability 
of  a  physician  is  not  a  consideration  in  determining  whether  a  hospital 
has  appropriate  facilities.  Occasionally,  the  nearest  hospital,  while 
adequately  equipped,  does  not  have  a  physician  to  provide  the  neces- 
sary service — for  example,  no  neurosurgeon  when  neurosurgery  is  re- 
quired. In  such  cases,  medicare  payment  for  the  ambulance  trans- 
portation has  been  limited  to  the  amount  that  would  have  been  paid 
had  the  patient  been  transported  to  the  nearest  hospital  with  appro- 
priate facilities,  even  though  the  patient  must  in  fact  be  transported  to 
another,  more  distant,  facility  to  obtain  the  necessary  services. 

It  is  the  Committee's  intention  that  the  statutory  language  in  section 
1861  (s)  (7)  be  interpreted  so  as  to  also  include  ambulance  service  to  a 
more  distant  hospital  where  the  nearer  hospital  does  not  have  appro- 
priate medical  staff.  This  will  greatly  benefit  beneficiaries  who  must 
now  be  transported  to  the  more  distant  facility  at  their  own  expense. 

The  Committee  has  found  other  instances  in  which  hospital  or 
skilled  nursing  facility  patients  or  patients  confined  to  their  homes  re- 
quire ambulance  transportation  to  and  from  radiological  services 
which  are  in  a  nonhospital-affiliated  outpatient  setting — that  is,  a  free- 
standing radiological  center  or  a  physician's  office.  For  example,  a  hos- 
pital may  use  the  radiological  equipment  in  a  nearby  freestanding 
radiological  center  rather  than  purchase  its  own.  But  since  the  setting 
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is  not  part  of  a  hospital,  the  embulance  transportation  to  the  free- 
standing center  is  not  covered. 

The  Committee  believes  that  ambulance  services  furnished  in  a 
freestanding  radiological  setting  should  be  covered  so  as  to  eliminate 
the  illogical  situation  where  the  program  must  pay  to  have  the  patient 
transported  to  a  more  distant  radiological  service  which  is  part  of 
a  hospital  when  a  more  convenient  facility  is  available.  This  change 
is  also  intended  to  eliminate  the  situation  where  the  beneficiary  is 
transported  to  a  freestanding  setting  but  must  pay  for  the  ambulance 
service  out  of  his  own  pocket.  Such  a  benefit  expansion  will  be  safe- 
guarded against  possible  overutilization  by  covering  such  ambulance 
transportation  to  a  freestanding  facility  only  where:  (i)  Other 
methods  of  transportation  are  not  medically  appropriate;  (ii)  the 
service  is  not  available  in  the  hospital  where  the  beneficiary  is  an 
inpatient — if  he  is  an  inpatient — or  in  a  hospital  in  the  locality;  (iii) 
the  service  for  which  the  beneficiary  is  being  transported  is  a  covered 
service;  and  (iv)  where  a  State  provides  for  such  approval,  the  ra- 
diological service  is  approved  by  the  State  health  planning  and  de- 
velopment agency. 

Kesidence  in  an  Institution  and  Its  Effect  on  Coverage  of 
Durable  Medical  Equipment  and  Spell  of  Illness 

The  Committee  believes  that  there  is  a  critical  need  for  a  more  dis- 
criminating interpretation  of  existing  law  in  order  to  avoid  inappro- 
priately denying  coverage  for  durable  medical  equipment  to  benefi- 
ciaries living  in  residential  institutions.  Where  a  legitimate  question 
exists  as  to  the  primary  purpose  of  an  institution  it  is  essential  to 
apply  more  selective  criteria  than  nurse-patient  ratios  in  order  to 
realistically  distinguish  between  skilled  nursing  and  residential  facil- 
ities. The  Committee  is  concerned  about  the  fact  that  the  failure  to 
apply  such  criteria,  even  though  such  an  approach  was  intended  under 
present  law,  has  resulted  in  the  inappropriate  denial  of  coverage  in 
some  cases  for  durable  medical  equipment  obtained  by  beneficiaries 
living  in  residential  facilities.  It  is  expected,  therefore,  that  the  Sec- 
retary of  HHS  will  promptly  develop  and  utilize  appropriate  addi- 
tional criteria  in  making  such  determinations.  It  is  not  intended,  how- 
ever, that  current  policies  relating  to  reimbursement  to  durable  medi- 
cal equipment  suppliers  be  changed.  On  the  contrary,  it  is  expected 
that  the  Secretary  will  continue  to  apply  in  medicare  the  policies  that 
residential  facilities  cannot  be  reimbursed  as  suppliers  of  durable 
medical  equipment,  and  that  payment  to  suppliers  will  be  made  only 
for  such  equipment  as  is  not  ordinarily  maintained  or  provided  for  the 
use  of  its  occupants  by  such  facilities. 

The  Committee  is  also  concerned  about  the  predicament  of  bene- 
ficiaries who  exhaust  their  benefits  because  they  are  unable  to  start  a 
new  spell  of  illness  as  long  as  they  are  residing  in  an  institution  that 
provides  some  skilled  nursing  care. 

The  Committee  expects  the  Secretary  to  make  a  comprehensive  re- 
assessment of  possible  solutions  to  this  problem.  This  study  should  also 
take  into  account  the  relationship  between  medicare  criteria  for  qualifi- 
cation as  a  skilled  nursing  facility  and  State  licensure  personnel  re- 
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quirements  for  various  types  of  nursing  and  domiciliary  facilities. 
The  Committee  expects  the  Secretary  to  submit  the  results  of  this 
study  and  any  legislative  recommendations  he  determines  are  appro- 
priate to  the  Congress. 

Clarification  of  Secretary's  Experimental  Authority 

In  a  continuing  effort  to  assure  the  most  efficient,  economical  and 
effective  administration  of  the  medicare  program,  the  Congress  has 
authorized  the  Secretary  of  HHS  to  conduct  experiments  and  demon- 
stration projects  in  order  to  assess  the  feasibility  and  desirability  of 
adopting  alternative  approaches  to  the  present  system  of  contracting 
for  the  administration  of  the  program.  In  the  Social  Security  Amend- 
ments of  1972,  for  example,  the  Secretary  was  directed  to  experiment 
with  the  concept  of  providing  for  the  performance  of  claims  processing 
and  related  functions  on  the  basis  of  a  prospective  fixed-price.  The 
intent  of  that  legislation  was  to  provide  (in  this  area,  as  well  as  a 
number  of  other  areas  of  prescribed  program  experimentation)  for 
the  testing,  on  a  limited  and  controlled  basis,  of  administrative  and 
contracting  techniques.  The  expectation  of  the  Committee  was  that 
such  experimentation  would  permit  the  accumulation  of  sufficient  data 
and  experience  to  enable  the  Committee  and  the  Congress  to  evaluate 
the  potential  implications  of  these  administrative  techniques  before 
taking  any  legislative  steps  to  convert  or  significantly  modify  the  ex- 
tensive and  complex  apparatus  through  which  the  medicare  program 
is  presently  administered.  It  was  in  this  context  that  the  Committee 
authorized  the  Secretary  to  waive  compliance  with  the  requirements  of 
title  XVIII,  including  those  provisions  that,  if  applied,  might  impede 
the  effective  and  productive  implementation  of  the  prescribed  experi- 
mental projects.  The  Committee  has,  in  fact,  deliberately  refrained 
from  changing  the  contracting  process  of  present  law — even  though 
the  Committee  considered  proposals  to  amend  this  bill  in  just  such  a 
manner — because  of  its  conclusion  that  such  action  should  await 
the  results  of  experimentation  with  these  alternative  approaches. 

The  Committee  would  emphasize,  however,  that  the  experimental 
authority  granted  to  the  Secretary  under  present  law  was  intended 
for  use  exclusively  in  a  limited  number  of  experimental  settings  and 
not  for  use  as  a  possible  means  for  circumventing  the  requirements  of 
present  law  in  non-experimental  settings.  While  the  Committee  is  not 
aware  of  any  attempts  by  the  Secretary  to  so  circumvent  the  rights 
of  nominated  intermediaries  or  their  nominating  providers,  the  Com- 
mittee believes  it  will  be  helpful  to  allay  such  possible  concerns  by 
reaffirming  the  Committee's  intent  on  this  point.  Moreover,  the  Com- 
mittee expects  that  the  Secretary  will  exercise  the  greatest  care  in  both 
the  selection  of  experimental  sites  and  the  design  and  timing  of  the 
experimental  projects  so  as  to  assure  ample  notice  to  all  affected  parties 
(including  beneficiaries),  reasonable  opportunity  for  incumbent  inter- 
mediaries to  comment  on  the  proposed  experiment,  and  a  competitive 
procurement  design  (if  that  is  involved  in  the  experiment)  that  does 
not  automatically  eliminate  the  possibility  of  the  incumbent  inter- 
mediary submitting  a  potentially  successfully  bid  for  the  contract. 
But,  given  the  application  of  these  reasonable  precautions,  the  intent 
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same  requirements  are  to  apply ;  no  independent  health  professional  is 
to  review  services  that  he  or  she  delivered,  for  example.  Additionally, 
Title  VIII  retains  the  requirement  of  existing  law  that  only  doctors  of 
medicine  or  osteopathy  may  make  final  determinations  with  respect  to 
the  services  performed  by  other  M.D.'s  or  D.O.'s. 

The  Committee  believes  that  inclusion  of  consumer  representatives 
on  the  boards  of  local  PSRO's  should  be  left  to  the  option  of  such 
organization.  Many  PSRO's  have  already,  on  a  voluntary  basis,  in- 
vited consumer  representatives  to  sit  on  their  boards.  The  Committee 
believes  that  such  voluntary  actions  should  be  encouraged. 

This  section  is  effective  on  enactment. 

Registered  Nurse  and  Dentist  Membership  on  Statewide 

Council  Advisory  Group  (Section  843) 

Title  VIII  provides  that  at  least  one  registered  professional  nurse 
and  one  dentist  must  be  included  in  the  membership  of  the  advisory 
group  to  each  Statewide  Professional  Standards  Review  Council. 

Under  present  law,  the  advisory  group  to  a  Statewide  Council  must 
be  composed  of  representatives  of  health  care  practitioners  (other 
than  physicians)  and  health  care  institutions.  In  recognition  of  the 
impact  the  nursing  and  dental  professions  have  on  the  delivery  and 
quality  of  care,  the  Committee  believes  it  is  desirable  to  require  each 
Statewide  Council  advisory  group  to  include,  in  addition  to  represen- 
tatives of  other  appropriate  professional  disciplines,  at  least  one  regis- 
tered professional  nurse  and  one  dentist. 

This  section  is  effective  180  days  after  enactment. 

Nonphysician  Membership  on  National  Professional  Standards 

Review  Council  (Section  844) 

Under  Title  VIII,  membership  of  the  National  Professional  Stand- 
ards Review  Council  is  expanded  to  include  a  dentist,  a  registered 
professional  nurse,  and  one  other  nonphysician  health  professional. 

Under  present  law,  membership  on  the  National  Council,  which 
advises  the  Secretary  of  HHS  on  policy  and  administrative  matters 
relating  to  the  PSRO  program,  is  limited  to  doctors  of  medicine  and 
osteopathy.  The  Committee  believes,  however,  that  since  the  National 
Council  is  responsible  for  providing  policy  and  administrative  advice 
on  all  services  covered  under  medicare  and  medicaid,  including  services 
furnished  by  nonphysician  health  professionals,  such  a  limitation  on 
membership  detracts  from  the  effective  performance  of  the  Council's 
function.  Providing  for  the  membership  of  representatives  of  the 
nursing,  dental  and  other  health  care  professions  will  enhance  the 
exchange  of  professional  judgments  on  standards  and  utilization  of 
services  among  these  disciplines. 

The  Committee  expects  that  the  Secretary,  in  selecting  the  member 
to  represent  the  several  nonphysician  health  disciplines,  will  develop 
a  selection  process  that  will  assure  both  the  equitable  rotation  of  the 
position  among  the  recognized  scientific  health  care  disciplines  and  the 
selection  of  a  representative  of  recognized  standing  and  distinction  in 
his  or  her  chosen  scientific  field. 

This  section  is  effective  180  days  after  enactment. 
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Efficiency  in  Delegated  Review  (Section  845) 

Title  VIII  provides  for  PSRO's  to  delegate  their  review  functions  to 
utilization  review  committees  of  hospitals,  but  only  when  the  utiliza- 
tion committee  demonstrates  its  capacity  to  carry  out  the  required 
activities  effectively,  efficiently,  and  in  timely  fashion. 

Under  present  law,  PSRO's  consider  only  effectiveness  and  timeli- 
ness of  review  in  making  delegation  decisions.  The  Committee  is  con- 
cerned that,  although  hospital  utilization  review  committees  may  be 
able  to  demonstrate  effectiveness  and  timeliness,  they  may  not  in  all 
cases  be  able  to  undertake  these  review  activities  as  economically  (on  a 
cost  per  review  basis)  as  the  PSRO  serving  that  hospital's  area.  Where 
this  is  the  case,  the  Committee  intends  that  the  PSRO  undertake  the 
review  activities.  Accordingly,  the  Committee  has  added  "efficiently" 
to  the  standards  that  a  hospital  utilization  review  committee  must  meet 
in  order  to  continue  to  conduct  delegated  reviews. 

When  the  PSRO  law  was  enacted,  PSRO's  were  not  responsible  for 
delegated  hospital  review  budgets.  Currently,  however,  PSRO's  are 
limited  in  how  much  they  can  spend  on  review  and  PSRO's  must  ne- 
gotiate review  budgets  with  delegated  hospitals.  Although  PSRO's 
have  been  negotiating  lower  unit  cost  rates  with  hospitals,  based  on 
hospital  financial  reports  fiscal  intermediaries  can  reimburse  hospitals 
at  higher  rates  than  those  negotiated.  Delegated  hospitals  therefore 
have  little  incentive  to  hold  their  expenditures  to  the  negotiated  level. 
The  only  option  available  to  PSRO's  interested  in  withdrawing  dele- 
gation to  control  costs  is  to  demonstrate  that  the  delegated  review  had 
been  ineffective. 

This  section  is  effective  on  enactment. 

Required  Activities  of  Professional,  Standards  Review 

Organizations  (Section  846) 

Title  VIII  provides  that,  in  order  to  Obtain  full  designation,  a  con- 
ditionally designated  PSRO  must,  at  a  minimum,  satisfactorily  con- 
duct reviews  of  routine  inpatient  health  care  services  provided  to  medi- 
care or  medicaid  beneficiaries  by  or  in  hospitals  in  its  area.  Title 
VIII  eliminates  the  requirement  of  current  law  that  a  PSRO  must  re- 
view long-term  care  services  in  order  to  be  fulty  designated  and  must, 
if  capable,  review  ambulatory  care  services  within  two  years  of  becom- 
ing fully  designated.  In  addition,  Title  VIII  directs  the  Secretary  to 
establish  a  program  for  the  evaluation  of  the  cost-effectiveness  of  re- 
view of  particular  health  care  services  by  PSRO's,  and  to  require 
PSRO's  to  conduct  review  of  additional  health  care  services  (except 
as  part  of  the  evaluation  program)  only  where  such  review  has  been 
found  to  be  cost-effective  or  yields  other  significant  benefits.  Finally, 
Title  VIII  authorizes  the  Secretary  of  HHS  to  designate  another 
qualified  PSRO  to  conduct  reviews  of  particular  services  not  yet  being 
performed  by  designated  PSRO's. 

Under  present  law,  each  PSRO  is  required  to  assume  review  respon- 
sibility for  care  (including  physicians'  services )#  deliveredby  or  in  all 
types  of  institutions  within  four  years  of  receiving  conditional  desig- 
nation. The  law  further  permits  an  extension  for  two  additional  years 
of  a  conditionally  designated  PSRO's  trial  period  if  failure  to  imple- 
ment reviews  in  all  types  of  institutions  is  due  to  causes  bejond  the 
PSRO's  control.  Within  two  years  of  receiving  full  designation,  how- 
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ever,  the  Secretary  must  require  those  PSRO's  with  the  capability  to 
review  ambulatory  care  services  to  assume  this  responsibility. 

The  Committee  generally  favors  the  expansion  of  PSRO  review 
activities  into  areas  other  than  routine  inpatient  hospital  services.  The 
Committee  recognizes,  however,  that  the  expansion  contemplated  by 
current  law  would  be  premature  in  the  absence  of  evidence  that  ex- 
panded review  would  be  cost-effective  or  would  offer  other  signifi- 
cant benefits.  Accordingly,  Title  VIII  requires  the  Secretary  to  estab- 
lish an  evaluation  program  to  determine  whether  long  term,  ambula- 
tory, and  ancillary  care  reviews  are  cost-effective.  ■  In  designing  the 
evaluation  program,  the  Secretary  is  directed  to  ensure  that  a  statisti- 
cally valid  method  is  used  to  choose  which  PSRO's  will  and  will  not  be 
required  to  implement  the  particular  type  of  review  being  evaluated. 
Any  statistically  valid  method  should  have  at  least  the  following 
characteristics : 

— The  creation  of  an  "experimental"  group  of  PSRO's  that  imple- 
ment the  new  review  activity,  and  a  "control"  group  of  PSRO's 
that  do  not  implement  the  new  activity ; 

— The  selection  of  the  experimental  and  control  groups  in  such  a 
way  as  to  maximize  the  similarity  between  the  two  groups  in 
the  period  before  the  experimental  group  implements  the  new 
activity;  and 

— The  selection  of  the  experimental  and  control  groups  in  a  way 
which  permits  a  comparison  that  is,  in  the  statistical  sense, 
unbiased. 

The  Committee  recognizes  that  studying  the  utilization  of  health 
care  services  is  a  very  complex  undertaking  and  it  is  often  difficult  to 
make  definitive  determinations  regarding  cause  and  effect  in  this  area. 
The  Committee  further  recognizes  that  it  will  be  difficult  to  design  a 
statistically  valid  study  because  of  the  many  factors  which  can  affect 
utilization  and  quality  practices  and  any  resulting  changes  in  these 
practices.  The  Committee,  however,  encourages  the  Secretary  to  con- 
trol as  many  extraneous  factors  as  possible  in  studying  PSRO  im- 
pact in  the  long-term  and  ambulatory  care  settings  and  on  ancillary 
services.  The  Committee  further  recognizes  that  studies  reported  in 
the  professional  literature,  or  other  evaluations,  may  also  be  used  in 
determining  whether  review  of  particular  health  services  is  cost- 
effective  or  yields  other  significant  benefits  if  such  studies  or  evalua- 
tions are  of  comparable  reliability  to  the  studies  required  under  the 
evaluation  program. 

These  new  requirements  reflect  the  concern  of  the  Committee  that 
the  effectiveness  of  PSRO  review  activities  must  be  demonstrated 
more  persuasively  than  has  been  possible  in  the  past.  Evaluations  car- 
ried out  to  date  by  the  Health  Care  Financing  Administration  and  by 
the  Congressional  Budget  Office  of  PSRO  review  of  admissions  and 
lengths  of  stay  in  acute-care  hospitals  suggest  that  such  review  may 
reduce  utilization.  The  CBO  has  also  concluded  that  the  net  savings 
generated  by  the  PSRO  program  are  less  than  program  costs,  whereas 
the  Health  Care  Financing  Administration  evaluations  have  con- 
cluded that  the  program  is  cost-effective.  Both  the  CBO  and  HCFA 
estimates,  however,  are  based  on  controversial  assumptions  and  are 
open  to  considerable  error.  Title  VIII  is  designed  to  address  this  prob- 
lem by  mandating  that  valid  evaluations  be  carried  out  before  PSRO 
review  of  new  services  is  generally  required. 
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Based  on  a  study  outcome  that  PSRO  review  is  cost  effective  or 
yields  other  significant  benefits,  the  Secretary  could  require  PSRO's 
to  implement  those  types  of  review  addressed  in  the  study.  Examples 
of  other  significant  benefits  that  might  be  identified,  and  would  justify 
requiring  PSRO  implementation  of  these  types  of  review,  would  be 
demonstrated  positive  impacts  on  the  quality  of  patient  care,  shifts 
in  utilization  to  appropriate  care  settings,  or  reductions  in  the  use  of 
inappropriate  treatment  or  services. 

It  is  the  Committee's  intention  that  PSRO's  which  are  now  doing 
additional  kinds  of  review  which  on  their  own  initiative  request  to 
implement  ancillary,  long-term,  or  ambulatory  care  review,  should 
be  funded.  The  Committee  feels  that  such  funding  should  be  continued 
and  encouraged  to  enable  PSRO's  to  carry  out  types  of  review  directed 
at  particular  problems  in  their  areas  or  to  reward  PSRO's  which  have 
demonstrated  positive  performance  in  the  area  of  hospital  review. 
However,  prior  to  the  completion  of  the  study,  the  Secretary  cannot 
require  a  PSRO  to  conduct  a  type  of  review  it  is  not  currently  conduct- 
ing if  the  PSRO  does  not  want  to  initiate  that  particular  type  of  re- 
view (unless  it  is  necessary  in  order  to  obtain  the  data  base  needed  for 
evaluation).  If  the  evaluation  study  finds  that  a  particular  type  of 
review  is  cost-effective  or  yields  other  significant  benefits,  the  Secre- 
tary can  then  require  other  PSRO's  to  conduct  such  review. 

In  cases  where  the  Secretary  has  determined  that  reviews  of  a  par- 
ticular service  are  cost-effective  or  yield  other  significant  benefits  but 
the  PSRO  for  the  designated  area  does  not  have  the  capacity  to  under- 
take such  additional  review,  Title  VIII  authorizes  the  Secretary  to 
grant  another  qualified  PSRO  (in  reasonable  proximity  to  the  pro- 
viders and  practitioners  whose  services  are  to  be  reviewed)  to  assume 
that  authority  and  responsibility  until  the  first  PSRO  has  acquired 
the  capacity  to  undertake  such  reviews. 

This  section  is  effective  on  enactment. 

Response  of  Professional  Standards  Review  Organizations  to 
Freedom  of  Information  Act  Requests  (Section  847) 

Title  VIII  provides  that  no  PSRO  will  be  required  to  make  available 
any  records  pursuant  to  a  request  under  the  Freedom  of  Information 
Act  until  180  days  after  the  entry  of  a  final  court  order  requiring  such 
disclosure. 

Under  current  law,  information  and  data  collected  and  generated  by 
PSRO's  in  the  course  of  their  review  activities  are,  as  a  general  rule, 
confidential.  There  are,  however,  several  exceptions  that  permit  dis- 
closure of  certain  types  of  information  to  various  persons  or  agencies 
for  various  purposes.  For  example,  PSRO's  are  required  to  provide  in- 
formation to  Federal  and  State  fraud  and  abuse  agencies  to  assist  them 
in  their  investigative  work.  PSRO's  are  also  required  to  make  informa- 
tion available  to  State  and  local  health  planning  agencies  to  assist  them 
in  carrying  out  health  planning  and  related  activities.  The  Depart- 
ment of  Health  and  Human  Services  is  now  in  the  process  of  imple- 
menting these  various  statutory  requirements  by  regulation.  See  44 
Fed.  Reg.  3058  (Jan.  15, 1979) . 

Recently,  a  U.S.  District  Court  ruled  that  some  of  the  data  held  by 
PSRO's  concerning  patterns  of  practice  of  individual  institutions 
and  individual  practitioners  participating  in  medicare  and  medicaid 
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were  subject  to  disclosure  under  the  Freedom  of  Information  Act. 
Public  Citizen  Health  Research  Group  v.  Department  of  HEW,  C.A. 
No.  77-2093  (D.D.C.,  Sept.  25,  1979).  None  of  the  data  sought  in  this 
litigation  would  identify  individual  patients  or  disclose  their  medical 
records.  The  Court  stayed  its  order  requiring  release  of  the  information 
at  issue  pending  appeal,  which  has  been  taken. 

This  litigation  has  given  rise  to  great  concern  among  PSRO's  and 
the  medical  community  in  general.  There  is  considerable  uncertainty 
as  to  what  PSRO  information  will  be  disclosable,  to  whom,  and  under 
what  circumstances.  A  resolution  of  these  complex  and  competing  con- 
siderations is  clearly  needed,  so  that  all  interested  parties — PSRO's, 
physicians,  program  beneficiaries,  other  consumers,  health  planning 
agencies,  fraud  and  abuse  agencies,  State  medicaid  agencies,  State  li- 
censure boards.  State  rate-setting  agencies,  and  health  and  medical 
researchers — will  know  how  PSRO  data  are  to  be  treated. 

Toward  this  end,  Title  VIII  includes  a  provision  to  assure  that  no 
PSRO  could  be  required  to  disclose  any  data  or  information  pursuant 
to  a  Freedom  of  Information  Act  request  until  180  days  following  the 
conclusion  of  the  appeal  and  the  entry  of  a  final  order  in  the  Public 
Citizen  case.  This  provision  is  not  intended  to  make  moot  or  otherwise 
reflect  Congressional  intent  with  respect  to  the  decision  in  the  appeal 
of  this  case  or  related  cases.  The  Committee  desires  the  benefit  of  full 
judicial  consideration  of  the  issues  raised  by  that  litigation  while  at 
the  same  time  assuring  Congress  the  opportunity  to  review  the  pro- 
priety of  disclosure  of  whatever  data  is  ultimately  ordered  released. 
In  addition,  the  Committee  expects  that  the  Department  of  HHS  will 
expedite  its  de  velopment  of  a  disclosure  policy  under  current  law,  so 
that  the  Congress  will  have  the  benefit  of  the  Department's  final  views 
on  these  issues  as  well.  Finally,  this  provision  will  also  give  the  Con- 
gress time  to  study  the  recommendations  of  the  National  Academy  of 
Sciences,  which  has  agreed  to  undertake  a  study  of  the  issues  raised  by 
this  litigation.  This  provision  is  not  intended  to  bar,  or  in  any  way  re- 
strict, access  to  PSRO  data  as  provided  under  section  1166  of  the  Social 
Security  Act,  section  1513(d)  of  the  Public  Health  Service  Act,  or 
regulations  implementing  these  sections. 

This  section  is  effective  on  enactment. 

Consultation  by  Professional  Standards  Review  Organizations 
With  Health  Care  Practitioners  (Section  848) 

In  lieu  of  the  present  requirement  of  formal  advisory  groups  of 
health  care  practitioners  to  individual  PSRO's,  Title  VIII  authorizes 
the  Secretary  of  HHS  to  establish  more  flexible  guidelines  to  assure  ap- 
propriate operational  PSRO  consultation  with  representatives  of  all 
health  care  disciplines  on  the  performance  of  review  activities. 

Present  law  requires  that  advisory  groups  to  PSRO's  must  be  estab- 
lished and  must  be  composed  of  not  less  than  seven  or  more  than  eleven 
members  who  are  representatives  of  health  care  practitioners  other 
than  physicians.  Such  formal  advisory  groups,  however,  have  proved 
to  be  cumbersome  and  not  totally  effective  in  assuring  appropriate  con- 
sultation on  operational  matters.  The  Committee  believes  that  more 
effective  and  practical  arrangements  can  be  achieved  by  authorizing 
the  Secretary  to  establish  and  apply  flexible  guidelines  relating  to 
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organizatonal  relationships — including  the  range,  frequency,  and  con- 
tinuity of  contacts — for  assuring  operational  PSRO  consultation  with 
all  health  care  disciplines. 

The  Committee  notes  that  its  intention  in  providing  more  flexible 
authority  to  the  Secretary  is  to  allow  the  requirements  for  consultation 
with  health  care  practitioners  to  be  applied  in  a  less  burdensome  man- 
ner than  under  current  law.  In  specifying  the  frequency  and  manner 
of  consultations,  the  Secretary  is  expected  to  set  general  standards 
rather  than  specific  formal  requirements,  and  to  encourage  appro- 
priate consultation  without  establishing  rigid  and  unreasonable 
conditions. 

This  section  is  effective  180  days  after  enactment. 

Review  of  Routine  Hospital  Admission  Services  and  Preoperative 
Hospital  Stays  by  Professional  Standards  Review  Organizations 

(Section  849) 

Under  Title  VIII,  PSRO's  are  authorized  to  focus  preadmission  re- 
view on  those  areas  of  relatively  frequent  overutilization — particularly 
routine  hospital  admission  services  and  excessive  preoperative  stays — 
to  assure  that  medicare  and  medicaid  payments  are  made  only  when 
the  routine  tests  and  unusually  long  preoperative  stays  for  elective 
conditions  are  medically  appropriate.  The  Secretary  also  is  granted 
the  authority  to  direct  a  PSRO  to  conduct  such  reviews  where  the  Sec- 
retary determines  such  reviews  can  be  made  on  a  timelv  cost-effective 
basis. 

Present  program  policies  direct  PSRO's  to  review  the  appropriate- 
ness of  hospital  services  received  by  medicare  and  medicaid  patients. 
This  review  has  been  limited  largely  to  a  review  of  the  need  for  the 
patient  to  be  admitted  to  the  hospital  and  the  appropriateness  of  the 
length  of  stay.  However,  a  number  of  studies  have  demonstrated  that 
unnecessary  or  avoidable  utilization  occurs  with  respect  to  certain 
hospital  practices  that  may  not  have  received  sufficient  attention  by 
PSRO's,  including:  diagnostic  tests  routinely  provided  on  admission 
without  a  physician's  order;  weekend  elective  admissions  to  hospitals 
which  are  not  equipped  or  staffed  to  provide  needed  diagnostic  serv- 
ices on  weekends;  and  preoperative  stays  for  elective  procedures  of 
more  than  one  day  without  justification  for  the  additional  days.  Con- 
sequently, the  Committee  believes  that  PSRO's  should  have  the  clear 
authority  (on  their  own  motion  or  at  the  request  of  the  Secretary  to 
undertake  preadmission  reviews  of  these  areas  of  overutilization  so 
that  payments  are  not  made  for  medically  unnecessary  routine  hospital 
services  or  preoperative  days.  As  part  of  this  authority,  it  is  intended 
that  PSRO's  be  able  to  look  carefully  at  surgical  procedures  to  deter- 
mine which  might  be  appropriately  performed  on  ambulatory  basis 
in  a  hospital  outpatient  department,  an  ambulatory  surgical  center  or 
a  properly  equipped  physician's  office, 

This  section  is  effective  on  enactment. 

Study  of  PSRO  Norms,  Standards  and  Criteria  (Section  850) 

Title  VIII  requires  the  Secretary  of  HHS  to  conduct,  in  consultation 
with  the  National  Professional  Standards  Review  Council,  a  nation- 
wide study  of  the  differences  in  PSRO's  medical  criteria  and  length- 
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of-stay  norms.  The  Secretary  is  required  to  report  the  findings  of  this 
study  to  the  Congress  within  one  year  of  enactment. 

Present  law  requires  PSRO's  to  use  professionally  developed  norms 
of  care  based  on  typical  patterns  of  practice  in  their  areas,  and  also 
requires  the  National  Council  to  exercise  oversight  and  approval  over 
PSRO  norms  which  are  significantly  different  from  professionally 
developed  regional  norms. 

The  Committee  believes  that  basing  PSRO  criteria  and  norms  ex- 
clusively on  typical  practice  patterns  in  the  area  may  serve  to  perpet- 
uate the  status  quo,  including  whatever  inappropriate  practices  may 
be  present  in  the  area.  While  there  are  legitimate  reasons  for  some 
variations  in  medical  criteria  and  norms  from  area  to  area,  there 
is  also  substantial  evidence  of  widely  different  criteria  and  norms  for 
similar  patients  under  similar  conditions.  For  example,  the  typical 
length  of  stay  for  a  gall  bladder  removal  varies  by  as  much  as  6  days 
in  different  sections  of  the  United  States.  The  intent  of  the  study  pror 
vided  in  Title  VIII  is  to  determine  what  basis  there  is  for  such  differ- 
ences, so  that  the  Congress  can  ascertain  whether  some  steps  should  be 
taken  to  avoid  the  perpetuation  of  inefficiences. 

The  section  is  effective  on  enactment. 

Nonprofit  Hospital  Philanthropy  (Section  851) 

Title  VIII  provides  that,  in  determining  the  amount  of  reimburse- 
ment for  nonprofit  hospitals  under  the  medicare,  medicaid,  and  mater- 
nal and  child  health  (Title  V  of  the  Social  Security  Act)  programs,  the 
following  items  are  not  to  be  deducted  from  operating  costs:  (a)  un- 
restricted grants,  gifts,  and  income  from  endoAvments;  (b)  donor- 
designated  or  restricted  grants,  gifts,  or  income  from  endowment;  (c) 
unrestricted  grants  or  gifts,  or  income  therefrom,  designated  by  the 
hospital's  governing  board  as  unavailable  for  operating  funds;  (d) 
governmental  grants  that  are  not  available  for  use  as  operating  funds ; 
(e)  sale  or  mortgage  of  real  estate  or  other  capital  assets  acquired 
through  gift  or  grant  that  are  unavailable  for  use  as  operating  funds 
(except  gains  and  losses  realized  from  the  disposal  of  depreciable 
assets)  ;  and  sinking  funds  established  exclusively  to  make  payments 
to  third  parties  for  financing  capital  improvements. 

Under  present  law,  grants,  gifts,  and  endowment  income  designated 
by  the  donor  to  pay  for  specific  operating  costs  are  deducted  from  those 
costs  in  determining  the  reasonable  costs  of  services  for  purposes  of 
reimbursement  under  medicare,  medicaid,  and  the  maternal  and  child 
health  programs.  Concern  has  been  expressed  that  this  policy  may 
discourage  philanthropic  contributions  to  nonprofit  hospitals  for  spe- 
cific operating  costs.  The  Committee  believes  that  philanthropic  sup- 
port for  health  care  should  be  encouraged  and  expanded,  especially  in 
support  of  experimental  and  innovative  efforts  to  improve  the  health 
care  delivery  system.  Accordingly,  Title  VIII  provides  that  grants, 
gifts,  and  income  from  endowments,  whether  restricted  by  the  donor 
or  not,  are  not  to  be  deducted  from  operating  costs  in  determining  the 
level  of  reimbursement  under  the  Federal  payment  programs. 

This  section  applies  to  grants,  gifts,  and  endowments  made  or  estab- 
lished on  or  after  September  1, 1981. 
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Consultative  Services  for  Skilled  Nursing  Facilities 

(Section  852) 

Under  Title  VIII,  the  provision  of  present  law  which  authorizes 
medicare  reimbursement  for  consultative  services  furnished  by  State 
agencies  to  skilled  nursing  facilities  is  repealed. 

Under  present  law,  the  State  agency  responsible  for  determining 
skilled  nursing  facility  compliance  with  medicare  conditions  of  par- 
ticipation may  furnish  specialized  consultative  services,  at  the  request 
of  the  facility,  to  help  it  achieve  or  maintain  compliance  with  the  con- 
ditions. However,  since  there  have  been  no  requests  under  this  provi- 
sion for  medicare  funding  of  consultative  services,  it  is  apparent  that 
The  provision  is  unnecessary.  Moreover,  the  Committee  believes  that 
adequate  provision  has  been  made  under  the  medicaid  program  for 
furnishing  consultation  to  any  skilled  nursing  facilities  that  might 
require  such  services. 

This  section  is  effective  on  enactment. 

Study  of  Need  for  Dual  Participation  of  Skilled  Nursing 

Facilities  (Section  853) 

Title  VIII  requires  the  Secretary  of  HHS  to  conduct  a  study  of  the 
causes  for  the  present  scarcity  of  skilled  nursing  home  beds,  including 
the  extent  to  which  existing  laws  and  regulations  (as  well  as  other 
factors)  discourage  dual  participation  of  skilled  nursing  facilities  in 
the  medicare  and  medicaid  programs,  and  report  the  results  of  the 
study  to  Congress  within  one  year  after  enactment. 

Under  present  law,  skilled  nursing  facilities  are  not  required  to 
participate  in  both  the  medicare  and  medicaid  programs.  As  a  result, 
there  are  a  number  of  areas  of  the  country  in  which  there  are  fewer 
beds  available,  either  for  medicare  or  medicaid  beneficiaries,  than 
might  otherwise  be  the  case  if  all  skilled  nursing  facilities  participated 
in  both  programs.  While  there  are  many  opinions  as  to  why  a  large 
number  of  facilities  choose  not  to  participate  in  both  programs,  the 
Committee  believes  there  is  little  documentation  and  objective  analysis 
of  the  reasons  for  this  situation.  To  eliminate  this  gap  in  knowledge, 
Title  VIII  directs  the  Secretary  to  conduct  a  thorough  study  of  the 
situation  and  assess  the  feasibility  and  potential  consequences  of  re- 
quiring dual  participation.  In  conducting  the  study,  the  Secretary  is 
required  to  consult  with  professional  organizations,  private  insurers, 
nursing  home  providers  and  consumers  of  skilled  nursing  services,  and 
is  required  to  submit  a  report  on  the  results  of  the  study  together  with 
any  recommendations  for  legislative  changes. 

This  section  is  effective  on  enactment. 

Alternative  to  Decertification  of  Long-Term  Care  Facilities  Out 
of  Compliance  With  Conditions  of  Participation  ;  Look  Behind 

Authority  (Section  854) 

Title  VIII  authorizes  the  Secretary  of  HHS  and  State  medicaid 
agencies  to  deny  reimbursement  for  services  furnished  by  a  skilled 
nursing  facility  (SNF)  or  an  intermediate  care  facility  (ICF)  for  all 
medicare  and  medicaid  beneficiaries  admitted  to  the  facility  after  the 
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date  the  Secretary  determines  that  such  facility  is  substantially  out  of 
compliance  with  the  conditions  of,  or  requirements  for,  participation. 
In  the  case  of  a  facility  with  deficiencies  that  immediately  jeopardize 
the  health  and  safety  of  its  patients,  title  VIII  requires  the  Secretary 
and  the  State  agency  to  decertify  the  facility,  and  while  decertification 
is  underway,  to  deny  reimbursement  for  medicare  and  medicaid  pa- 
tients admitted  subsequent  to  the  determination  of  noncompliance.  In 
addition,  Title  VIII  authorizes  the  Secretary  to  "look  behind"  a 
State's  survey  of  an  SNF  or  ICF  and,  where  the  Secretary  finds  that 
a  facility  does  not  meet  the  conditions  of,  or  requirements  for,  partici- 
pation, to  terminate  the  participation  of  the  facility  in  medicare  and 
medicaid. 

At  present,  the  only  sanction  available  in  many  jurisdictions  to 
penalize  a  skilled  nursing  facility  which  is  out  of  compliance  with  the 
conditions  of  participation  in  the  medicare  and  medicaid  programs 
is  to  terminate  that  facility's  participation  in  the  program.  Frequently, 
this  sanction  involves  an  overriding  hardship  to  program  beneficiaries 
which  makes  its  use  undesirable,  if  not  impossible. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
do  not  have  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  their  patients,  Title  VIII  gives  the  Secretary  authority  to 
impose  an  intermediate  sanction,  short  of  the  more  drastic  step  of  pro- 
gram termination.  The  Secretary  is  expected  to  define  by  regulation 
the  grounds  for  the  imposition  of  an  intermediate  sanction.  It  is  the 
expectation  of  the  Committee  that  the  existence  of  sanctionable  defi- 
ciencies with  the  conditions  of  participation  will  generally  be  deter- 
mined during  the  course  of  the  formal  State  survey  of  the  facility  or 
HHS  compliance  validation  surveys.  The  denial  of  reimbursement  for 
services  furnished  to  medicare  or  medicaid  beneficiaries  admitted  after 
a  date  designated  by  the  Secretary  is  to  continue  until  such  time  as  the 
deficiencies  have  been  corrected  or  it  is  determined  that  good  faith 
efforts  to  correct  deficiencies  are  being  made.  This  alternative  sanction 
is  applicable  for  a  limited  period,  not  to  exceed  12  months ;  thereafter, 
Title  VIII  requires  the  Secretary  to  decertify  the  facility. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
have  deficiencies  that  immediately  jeopardize  the  health  and  safety  of 
the  patients,  Title  VIII  directs  the  Secretary  or  State  agency  to  de- 
certify the  facility  and,  while  the  decertification  process  is  underway, 
to  deny  reimbursement  for  any  services  furnished  to  medicare  or 
medicaid  beneficiaries  admitted  after  a  designated  date.  This  addi- 
tional sanction  is  applicable  for  the  duration  of  the  decertification  or 
termination  proceeding. 

Under  Title  VIII,  a  facility  is  to  have  an  opportunity  to  develop  and 
implement  a  plan  for  correcting  its  deficiencies,  in  accordance  with 
existing  medicare  policies  on  the  correction  of  provider  deficiencies. 
Following  the  facility's  failure  to  satisfactorily  meet  this  require- 
ment, the  Secretary  can  apply  intermediate  sanctions,  but  only  after 
the  Secretary  has  provided  the  facility  with  an  opportunity  to  present 
its  case  at  an  informal  hearing  consistent  with  current  practices.  If  the 
facility  seeks  further  administrative  or  judicial  appeals,  the  sanction 
is  to  remain  in  effect  while  the  appeals  are  pending. 

(It  should  be  noted  that  it  is  not  the  intention  of  the  Committee  that 
a  decision  to  impose  sanctions  shall  preclude  whatever  right  to  judicial 
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review  of  disputes  of  fact  concerning  noncompliance  with  conditions 
of  participation  which  a  facility  otherwise  has.) 

The  Secretary  is  required  to  provide  public  notification  to  poten- 
tially affected  beneficiaries  of  the  effective  date  of  the  sanction  and 
the  fact  that  no  benefits  will  be  payable  on  behalf  of  a  beneficiary 
admitted  to  the  facility  after  that  date.  (Benefits  are  to  continue  to 
be  paid  on  behalf  of  beneficiaries  who  were  inpatients  of  the  facility 
prior  to  the  designated  date.)  The  Secretary  is  required  to  pro- 
mulgate regulations  setting  forth  the  procedures  for  implementing 
this  provision  of  Title  VIII. 

The  Committee  believes  that  the  application  of  this  sanction,  in  lieu 
of  immediate  decertification  of  a  facility  where  life  and  safety  are 
not  threatened,  will  serve  to  protect  beneficiaries  both  by  giving 
the  skilled  nursing  facility  an  incentive  to  correct  deficiencies  in  a 
timely  manner  and  by  forestalling  the  need  for  traumatic  transfers  of 
large  number  of  patients  during  the  time  needed  improvements  are 
being  made  in  the  facility.  However,  the  Committee  believes  that  this 
sanction  should  not  be  used  as  an  alternative  in  situations  where  a 
noncomplying  facility's  deficiencies  place  the  health  and  safety  of  its 
patients  in  immediate  jeopardy ;  instead,  the  response  of  the  Secretary 
in  such  cases  must  be  to  deny  all  reimbursement  for  additional  patients 
and  to  make  appropriate  arrangements  for  the  orderly,  planned  trans- 
fer of  existing  patients. 

The  Committee  recognizes  that  several  States  presently  have  a  full 
range  of  intermediate  sanctions  available,  as  part  of  their  licensure 
authority,  to  impose  against  noncompliance  facilities,  including  sus- 
pension of  payments,  bans  on  admissions,  or  even  fines  and  penalties. 
Title  VIII  is  not  intended  to  limit  or  preempt  such  authority. 

Title  VIII  further  authorizes  the  Secretary  to  make  an  independent 
and  binding  determination  concerning  the  extent  to  which  SNFs  and 
ICFs  that  participate  only  in  medicaid  meet  the  requirements  of  par- 
ticipation in  that  program,  and  to  terminate  the  eligibility  of  any  fa- 
cility that  the  Secretary  finds  does  not  comply  with  such  requirements. 

This  section  is  effective  on  enactment. 

Life  Safety  Code  Requirements  (Section  855) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  determine  in  regu- 
lations when  skilled  nursing  facilities  participating  in  medicare  and 
medicaid  are  to  be  required  to  meet  the  provision  of  revised  editions  of 
the  Life  Safety  Code. 

This  provision  of  Title  VIII  repeals  the  requirement  of  present  law 
that  a  skilled  nursing  facility  must  meet  the  1973  edition  of  the  Life 
Safety  Code  (LSC)  of  the  National  Fire  Protection  Association 
(NFPA)  and  allows  the  Secretary  to  establish  the  time  frame  for 
application  of  the  latest  edition  of  the  Code.  Since  the  Life  Safety 
Code  is  revised  by  the  NFPA  approximately  every  3  years  to  accom- 
modate changes  in  technology  or  philosophy,  the  statutory  requirement 
that  facilities  meet  a  specified  edition  of  the  Code  creates  unnecessary 
administrative  complications  and  burdens  on  providers.  Although  a 
1976  Code  is  currently  in  general  use  and  a  1980  Code  is  under  develop- 
ment, medicare  and  medicaid  facilities  are  still  required  by  law  to 
comply  with  the  1973  edition  of  the  Code.  To  eliminate  this  dis- 
crepancy and  to  permit  the  flexibility  necessary  to  adjust  to  scientific 
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developments  in  the  fire  protection  field,  Title  VIII  allows  the  Secre- 
tary to  revise  the  Life  Safety  Code  requirement  on  a  more  timely  basis 
without  having  to  seek  legislative  changes.  Moreover,  such  flexibility 
will  reduce  the  regulatory  burden  on  providers  resulting  from  the 
application  of  unnecessary  or  out-of-date  rules. 

it  is  not  the  intent  of  Title  VIII  that  the  Secretary  select  among 
provisions  from  more  than  one  edition  of  the  Code  in  determining  LSC 
requirements.  Kather,  one  edition  of  the  Code,  in  its  entirety,  is  to 
be  adopted.  The  Committee  expects  that  normally  the  latest  edition 
will  be  the  one  required.  However,  the  Secretary  is  granted  the  author- 
ity to  review  each  new  edition  of  the  Code  to  assure  that  its  provisions 
continue  to  afford  adequate  protection  for  the  health  and  safety  of 
patients.  The  Secretary  also  is  granted  the  authority  to  require 
adoption  of  a  new  edition  of  the  Code  within  a  reasonable  time  frame, 
consistent  with  the  capabilities  of  the  States  to  conduct  the  necessary 
surveys  of  facilities  using  the  new  edition  of  the  Code.  Moreover,  Title 
VIII  does  not  limit  the  Secretary's  present  authority  to  use,  wherever 
appropriate,  the  equivalency  standards  developed  by  the  National 
Bureau  of  Standards  and  incorporated  by  the  NFPA  as  part  of  the 
Life  Safety  Code. 

The  Committee  recognizes  the  potential  f  oie  certain  problems  arising 
as  a  result  of  revisions  embodied  in  later  editions  of  the  Code  that  may 
upset  structural  accommodations  previously  made  by  providers  at  some 
cost  to  them.  The  Committee  expects  the  Secretary  to  be  fully  cogni- 
zant to  the  impact  of  such  changes  on  providers  and  to  take  them  into 
account  in  revising  the  Life  Safety  Code  requirement.  The  intent  of 
the  change  made  by  Title  VIII  is  to  minimize  regulatory  burdens  on 
facilities,  consistent  with  protection  of  the  health  and  safety  of  pa- 
tients and  to  assure  orderly  adjustments  to  changing  technology. 

This  section  is  effective  on  enactment. 

Criminal  Standards  for  Certain  Medicare-  and  Medicaid-Kelated 

Crimes  (Section  856) 

Title  VIII  provides  that  criminal  penalties  for  solicitation  or  pay- 
ment of  kickbacks,  bribes,  rebates,  or  other  remuneration  in  exchange 
for  medicare  or  medicaid  business  apply  only  in  cases  where  such  con- 
duct is  undertaken  knowingly  and  willfully. 

Under  present  law,  the  solicitation  or  receipt  of  any  remuneration 
in  return  for  referring  a  medicare  or  medicaid  patient  to  another  party 
or  in  return  for  purchasing,  leasing  or  ordering  any  service  or  supply 
covered  under  medicare  or  medicaid  constitutes  a  felony,  punishable  by 
a  fine  of  up  to  $25,000  or  5  years  imprisonment,  or  both.  The  offer  of 
payment  of  kickbacks,  bribes,  or  rebates  for  such  purposes  is  also  a 
felony,  punishable  to  the  same  extent.  The  Committee  is  concerned  that 
criminal  penalties  may  be  imposed  under  current  law  to  an  individual 
whose  conduct,  while  improper,  was  inadvertent.  Accordingly,  Title 
VIII  clarifies  present  law  to  assure  that  only  persons  who  knowingly 
and  willfully  engage  in  the  proscribed  conduct  are  to  be  subject  to 
criminal  sanctions. 

This  section  is  effective  on  enactment. 
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Exclusion  of  Health  Care  Professionals  Convicted  of  Medicare- 

or  Medicaid-Related  Crimes  (Section  857) 

Under  Title  VIII,  the  provisions  of  present  law  relating  to  the  ex- 
clusion from  participation  in  the  medicare  and  medicaid  programs  of 
physicians  and  other  practitoners  convicted  of  program-related  crimes 
is  broadened  so  as  to  apply  to  other  categories  of  health  professionals, 
such  as  administrators  of  health  care  institutions. 

Under  present  law,  medicare  and  medicaid  payment  may  be  denied 
for  goods  and  services  furnished  by  a  physician  or  other  practitioner 
convicted  of  a  program-related  crime.  However,  similar  action  cannot 
now  be  taken  with  respect  to  other  health  professionals  (such  as  oper- 
ators or  administrators  of  health  care  facilities)  who  are  convicted  of 
program-related  crimes.  Title  VIII  rectifies  this  deficiency  in  the  law. 
In  the  case  of  those  professionals  who  do  not  directly  furnish  medical 
care  or  services,  payment  is  not  to  be  made  to  the  provider  for  the 
cost  of  any  services  furnished  to  or  on  behalf  of  the  provider  by  the 
convicted  professional  in  connection  with  either  program.  (The  pro- 
vision of  present  law  relating  to  a  right  to  a  hearing  on  a  determina- 
tion of  the  Secretary  of  HHS  to  bar  an  individual  from  participation 
is  retained.)  Title  VIII  also  clarifies  the  intent  of  present  law  that  the 
Secretary  is  authorized  to  bar  a  professional  who  may  have  partici- 
pated only  in  the  medical  or  medicare  program  from  participation 
in  both  programs. 

This  section  is  effective  on  enactment. 

Requirements  Concerning  Reporting  of  Financial  Interest 

(Section  858) 

The  requirements  of  present  law  relating  to  the  reporting  of 

financial  interests  as  a  condition  of  participation  in  medicare  and 
medicaid  are  amended  by  Title  VIII  to  provide  that  an  entity  is 
required  to  report  only  those  individual  interests  in  mortgages  or 
other  obligations  equal  to  at  least  $25,000  or  5  percent  of  the  entity's 
total  assets.  Present  law  requires  the  reporting  of  all  interests  of  5 
percent  or  more  of  any  such  obligation  secured  by  property  of  the 
reporting  entity,  even  where  the  obligation  is  secured  by  a  small  por- 
tion of  the  entity's  assets. 

Title  VIII  also  clarifies  the  States'  responsibility  to  require  compli- 
ance with  the  disclosure  requirements  of  present  law  as  a  condition  of 
participation  in  the  medicaid  program. 

This  section  is  effective  on  enactment. 

Wihholding  of  Federal  Share  of  Payments  to  Medicaid  Providers 
To  Recover  Medicare  Overpayments  (Section  859) 

The  authority  of  the  Secretary  of  HHS  under  present  law  to  recover 
overpayments  under  medicare,  where  a  provider  has  withdrawn  or  has 
been  terminated,  by  withholding  the  Federal  share  of  medicaid  pay- 
ments to  the  provider  is  extended  by  Title  VIII  to  instances  where  : 
(a)  the  provider  continues  to  participate  in  medicare  but  at  such  a 
minimal  level  as  to  preclude  recovery  of  the  overpayment;  and  (b) 
where  recovery  of  large  medicare  overpayments  under  part  B  to  a 
physician  or  other  health  professional  is  precluded  because  the  prac- 
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titioner  or  professional  is  not  participating  in  medicare  (i.e.,  no  longer 
accepts  assignment  for  medicare  claims) . 

Under  present  law,  the  Secretary  can  withhold  the  Federal  share 
of  medicaid  payments  from  providers  in  order  to  recover  medicare 
overpayments,  but  only  where  the  provider  has  withdrawn  or  has  been 
terminated  from  participation  in  the  program.  The  purpose  of  this 
provision  of  Title  VIII  is  to  prevent  such  a  provider  from  circum- 
venting the  intent  of  the  recovery  provisions  of  present  law  by  for- 
mally maintaining  its  status  as  a  patricipating  medicare  provider  while 
substantially  reducing  its  acceptance  of  medicare  patients.  Similarly, 
Title  VIII  permits  recovery  of  medicare  overpayments  to  physicians 
and  professionals  who  subsequently  elect  not  to  accept  assignment 
for  medicare  claims  and  thus,  preclude  any  recoupment  of  such  over- 
payments through  offsets  against  future  medicare  payments. 

The  Committee  notes  that  it  is  not  the  intent  of  this  section  or 
the  recovery  provisions  of  present  law  to  penalize  State  medicaid  pro- 
grams by  making  them  absorb  the  full  cost  of  medicaid  payments  to 
these  medicare  providers  who  received  overpayments  under  title 
XVIII  of  the  Social  Security  Act.  The  Committee  expects  that  the 
Secretary  will  provide  adequate  advance  notice  of  no  less  than  60  days 
to  the  State  concerning  the  providers  who  would  be  subject  to  the 
procedures  for  recovery  of  medicare  overpayments  through  the  with- 
holding of  the  Federal  share  of  the  medicaid  payment,  so  that  the 
State  will  have  sufficient  opportunity  to  change  its  payment  procedures 
to  these  providers  to  insure  that  the  reimbursement  is  limited  only  to 
the  State  share  of  the  bill. 

This  section  is  effective  on  enactment. 

Hospitals  Providing  Long-Term  Care  Services  "Swing  Beds" 

(Section  860) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  enter  into  agree- 
ments with  certain  hospitals,  for  purposes  of  reimbursement  under  the 
medicare  and  medicaid  programs,  under  which  the  hospital  can  use 
its  beds  on  a  "swing"  basis  as  either  acute  or  long-term  care  beds,  de- 
pending on  need.  A  simplified  cost  reimbursement  formula  would 
avoid  the  current  requirement  for  separate  patient  placement  within 
the  hospital  and  separate  cost  finding.  (This  formula  would  also  re- 
flect the  lower  cost  of  providing  less  than  acute  care.)  Hospitals  which 
have  been  granted  a  certificate  of  need  for  the  provision  of  long-term 
care  services  are  to  be  eligible  to  enter  into  such  agreements. 

Where  a  hospital  does  not  have  such  an  agreement,  payment  for 
long-term  care  services  furnished  to  a  beneficiary  who  remains  in  the 
hospital  because  no  long-term1  care  beds  are  available  in  the  com- 
munity is  to  be  made  at  the  average  medicaid  skilled  nursing  or 
intermediate  care  facility  rate  (as  may  be  appropriate)  if  the  hos- 
pital's average  annual  occupancy  rate  is  below  80  percent  and  the 
hospital  can  obtain  a  certificate  of  need  to  provide  long-term  care 
services. 

Patient  days  of  care  that  are  paid  by  medicare  at  the  reduced  rate 
are  to  be  counted  against  the  beneficiary's  eligibility  for  skilled  nurs- 
ing facility  benefits.  Similarly,  the  medicare  skilled  nursing  facility 
benefit  coinsurance  rates  are  to  be  applicable. 
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The  Committee  believes  that  a  number  of  hospitals  in  areas  where 
there  is  a  scarcity  of  long-term  beds  could  use  their  unoccupied  acute 
care  beds  to  provide  a  less  intensive  level  of  care.  Under  present  law, 
however,  such  a  lesser  level  of  care  furnished  to  medicare  and  medicaid 
patients  in  hospitals  is  not  appropriately  covered  unless  furnished  in 
a  distinct  part  of  the  hospital  where  beds  are  reserved  solely  for  nurs- 
ing care  patients.  Title  VIII  allows  such  hospitals  to  use  their 
acute  care  beds  to  provide  nursing  care  services  which  would 
otherwise  be  covered  under  medicare  or  medicaid  if  the  services  were 
provided  in  a  skilled  nursing  or  intermediate  care  facility.  In  order  to 
assure  the  quality  and  appropriate  use  of  such  services,  nursing  care 
services  provided  to  medicare  and  medicaid  beneficiaries  in  such  a  hos- 
pital are  to  be  subject  to  certain  skilled  nursing  facility  conditions  of 
participation  relating  to  social  service  staffing  and  functions  and  dis- 
charge planning  that  are  not  treated  as  specifically  in  the  hospital  con- 
ditions of  participation.  The  conditions  that  the  Committee  expects  the 
Secretary  to  apply  include:  (a)  the  social  service  provisions  that  re- 
quire the  facility  to  make  an  effort  to  identify  the  patient's  social  and 
emotional  needs  and  to  employ,  or  have  a  referral  agreement  with,  a 
qualified  social  worker  or  social  work  agency ;  and  (b)  the  requirement 
that  the  facility  maintain  an  active  discharge  planning  program.  In 
addition,  the  Committee  believes  it  would  be  desirable  to  encourage 
the  facility's  governing  body  to  establish  and  direct  the  implementa- 
tion of  written  policies  regarding  the  rights  of  long-term  care  patients. 

In  order  to  avoid  imposing  a  possible  disadvantage  on  institutions 
that  have  estabished  "distinct  part"  skilled  nursing  facilities,  Title 
VIII  provides  that  the  simplified  "swing-bed"  method  of  reimburse- 
ment is  to  be  made  available  under  medicare  and  medicaid  for  services 
furnished  in  such  "distinct  part"  facilities.  The  Secretary  is  to  ap- 
prove this  alternative  reimbursement  method  where  the  hospital 
demonstrates  that  its  use  will  contribute  significantly  to  efficient  and 
effective  administration  and  will  be  in  the  interest  of  program  benefici- 
aries. Making  the  simplified  reimbursement  option  available  will  put 
institutions  with  distinct  part  skilled  nursing  facilities  on  an  even 
footing  with  the  other  hospitals  that  will  be  eligible  for  "swing-bed" 
reimbursement  under  Title  VIII. 

Where  continued  hospital  stay  in  an  institution  that  has  not  en- 
tered into  a  "swing-bed"  agreement  with  the  Secretary  is  necessitated 
by  the  unavailability  of  an  appropriate  long-term  care  bed  in  the 
community,  and  (i)  the  hospital's  occupancy  rate  is  below  80  per- 
cent and  (ii)  it  could  obtain  a  certificate  of  need,  payment  is  to  be 
made  at  the  same  rate  otherwise  payable  to  a  participating  "swing- 
bed"  hospital.  It  is  the  Committee's  intent  that  this  second  standard, 
i.e.,  that  the  institution  could  have  obtained  a  certificate  of  need,  will 
be  considered  met  if  the  State  Health  Planning  and  Development 
Agency  had  found  in  its  current  State  Health  Plan  that  a  shortage  of 
nursing  home  beds  existed  in  the  area  in  which  the  hospital  is  located, 
or  if  the  agency  determined  that  long-term  care  beds  were  not  avail- 
able in  the  area  in  institutions  which  would  agree  to  accept  medicare 
and/or  medicaid  reimbursement.  It  is  not  the  intention  of  the  Com- 
mittee that  the  hospital  must  receive  from  the  planning  agency  a 
formal  decision  relating  to  its  specific  case.  Similarly,  it  is  not  the 
intent  that  the  Secretary  be  required  to  evaluate  the  local  circumstances 


to  determine  if  a  certificate  of  need  would  have  been  given  under  State 
law. 

In  determining  the  appropriate  rate  of  reimbursement  for  hospital 
patients  receiving  long-term  care  services  where  no  swing-bed  arrange- 
ment exists,  the  intermediary  in  the  case  of  medicare  or  the  State  medic- 
aid agency  is  expected  to  determine  on  a  case  by  case  basis  in  accord- 
ance with  standards  established  by  the  Secretary  that  no  appropriate 
long-term  care  bed  is  available  in  an  institution  which  will  accept 
medicare  and/or  medicaid  reimbursement.  If  it  is  determined  that  an 
appropriate  long-term  care  bed  is  available,  then  the  Committee  ex- 
pects that  payment  will  not  be  made  to  the  hospital  for  those  patients 
needing  only  long-term  care  services  (unless  there  was  a  swing-bed 
agreement  or  they  were  in  a  recognized  distinct  part).  Further,  the 
Committee  notes  that  institutions  which  regularly  receive  payment  for 
patients  who  do  not  need  acute  care  but  are  receiving  long-term  care 
services  in  the  hospital  because  no  other  bed  is  available  in  a  skilled 
nursing  facility  should  be  encouraged  to  enter  into  a  formal  swing-bed 
arrangement. 

If  the  hospital's  occupancy  rate  is  80  percent  or  above,  or  it  cannot 
obtain  a  certificate  of  need,  payment  is  to  be  made,  as  under  present 
law,  at  the  hospital  rate  for  such  period  as  it  is  medically  determined 
the  patient  requires  covered  skilled  nursing  services  and  an  appropri- 
ate bed  is  temporarily  unavailable. 

In  adopting  these  provisions,  it  is  the  intent  of  the  Committee  both 
to  allow  a  more  flexible  situation  for  hopsitals  providing  long-term 
care  services  when  beds  are  not  available  in  long-term  care  facilities 
and  to  reduce  unnecessary  expenditures  at  an  acute  care  rate  for  hos- 
pital patients  who  are  receiving  only  long-term  care  services.  It  is  the 
Committee's  intent  that  medicaid  payments  for  such  patients  are  to 
also  be  reduced  to  the  "swing-bed"  rate.  In  past  court  cases,  decisions 
have  been  rendered  requiring  States  to  continue  to  reimburse  at  the 
acute  care  rate  for  patients  in  hospitals  receiving  only  SNF  services 
because  no  bed  was  available  in  a  skilled  nursing  facility.  At  that 
time,  the  only  reimbursement  options  were  to  pay  the  hospital  rate  or 
not  pay  at  all.  This  provision  of  Title  VIII  is  designed  to  provide 
States  the  more  reasonable  standard  of  paying  at  the  swing-bed  rate, 
paralleling  the  medicare  procedure. 

The  amendments  made  by  this  section  are  effective  on  the  date  final 
regulations  are  issued,  and  such  regulations  are  to  be  issued  no  later 
than  the  first  day  of  the  sixth  calendar  month  following  the  month  of 
enactment. 

Coordinated  Audits  Under  the  Social  Security  Act  (Section  861) 

Title  VIII  requires  common  audits  of  entities  reimbursed  on  a  cost- 
related  basis  under  titles  V  (maternal  and  child  health),  XVIII 
(medicare),  and  XIX  (medicaid),  of  the  Social  Security  Act.  Title 
VIII  of  this  bill  also  requires  the  Secretary  of  HHS  to  undertake  one 
or  more  demonstration  projects  with  respect  to  such  entities  to  deter- 
mine the  feasibility  of  a  single  coordinated  appeal  hearing  to  ad- 
judicate disputed  administrative  cost  items. 

Currently,  these  programs  generally  provide  for  reimbursement  of 
participating  health  care  facilities  on  a  reasonable  cost  or  cost-related 
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basis.  To  assure  that  payment  of  reasonable  cost  is  achieved,  a  compre- 
hensive provider  audit  program  has  been  established.  The  medicare 
audits  are  mandated  by  law ;  the  medicaid  audits  are  required  by  regu- 
lation. At  the  present  time,  unless  covered  by  a  common  audit  agree- 
ment, providers  have  a  separate  audit  conducted  for  medicare  and 
medicaid.  The  duplicate  auditing  effort  can  be  costly  and  time- 
consuming. 

A  voluntary  common  provider  audit  was  established  in  1968  by  the 
Department  of  Health,  Education  and  Welfare  which  established 
procedures  to  be  followed,  costs  to  be  shared,  method  of  payment  for 
services  and  what  coordination  was  necessary.  Under  the  voluntary 
program,  37  States  contracted  with  intermediaries  for  coordinated 
audits  for  some  or  all  medicare-medicaid  providers.  Over  half  of  the 
hospitals  participating  in  medicare  were  covered  by  those  agreements. 
Under  recently  revised  procedures  authorizing  freer  exchange  of  audit 
information  between  the  programs,  all  States  have  been  negotiating 
new  coordinated  audit  agreements  with  medicare  intermediaries. 

Under  the  new  agreements,  medicare  will  supply  all  of  its  audit 
information  to  the  States  free  of  charge.  States  will  pay  only  the  incre- 
mental costs  to  medicare  intermediaries  for  auditing  activities  re- 
quired solely  for  medicaid  purposes.  The  Committee  expects  the  Secre- 
tary to  continue  to  follow  this  way  of  allocating  costs  when  common 
audits  are  required. 

Duplication  of  identical  or  similar  auditing  procedures  used  for  the 
purpose  of  determining  reimbursement  under  various  Federal  pro- 
grams is  costly  to  both  the  programs  and  the  entities  participating  in 
the  programs.  In  order  to  eliminate  this  duplication,  Title  VIII  of  this 
bill  requires  that,  if  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  Titles  V  or  XIX,  audits  of  books,  accounts,  and 
records  of  that  entity  are  to  be  coordinated  through  common  audit 
procedures  with  audits  performed  for  the  purpose  of  reimbursement 
under  Title  XVIII.  Where  a  State  declines  to  participate  in  such  com- 
mon audits,  the  Secretary  is  to  reduce  payments  that  would  have  been 
made  to  the  State  under  the  Titles  V  or  XIX  by  any  amount  in  excess 
of  the  amount  that  would  have  been  apportioned  to  the  State  if  it  had 
participated  in  the  audit. 

Duplication  of  procedures  for  hearing  and  adjudicating  appeals 
from  audit  findings  may  also  be  unnecessarily  burdensome  and  costly. 
Title  VIII  directs  the  Secretary  to  establish  one  or  more  demonstration 
projects  to  determine  the  feasibility  of  linking  a  common  audit  with 
a  single  coordinated  appeal  procedure. 

This  section  is  effective  on  enactment. 

Demonstration  Projects  Relating  to  the  Training  of  AFDC 

Recipients  as  Home  Health  Aides  (Section  862) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  enter  into  agreements 
with  up  to  12  States,  selected  at  his  discretion,  for  the  purpose  of  con- 
ducting demonstration  projects  for  the  training,  and  employment  of 
AFDC  recipients  as  homemakers  and  home  health  aides.  Ninety  per- 
cent Federal  matching  is  to  be  provided  under  the  States'  medicaid 
programs  for  the  reasonable  costs  (less  any  related  fees  collected)  of 
conducting  the  projects.  The  projects  are  to  be  limited  to  a  maximum 
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of  4  years  plus  an  additional  period  of  up  to  6  months  for  planning 
and  development  and  a  similar  period  for  final  evaluation  and  report- 
ing. The  Secretary  is  required  to  submit  annual  evaluation  reports,  and 
a  final  report  on  all  the  projects,  to  the  Congress. 

It  has  been  estimated  that  as  many  as  40  percent  of  the  aged  and 
disabled  now  in  high  cost  nursing  care  facilities  do  not  necessarily 
have  to  be  there — and  would  probably  not  be  there  if  alternative  sup- 
portive services  to  maintain  them  in  their  own  homes  were  available. 
At  the  same  time,  there  are  many  persons  currently  on  the  welfare 
rolls  who,  if  they  received  appropriate  training,  could  become  gain- 
fully employed  members  of  ancillary  health  professions.  The  Commit- 
tee's intent  is  to  permit  the  Secretary  to  undertake  several  demonstra- 
tion projects  to  assess  the  validity  of  these  assumptions  and  the  poten- 
tial savings  to  the  medicare  and  medicaid  programs  of  reduced  use 
of  institutional  care. 

A  State  participating  in  the  project  is  required  to  establish  a  formal 
program,  approved  by  the  Secretary,  to  train  participants  in  the  provi- 
sion of  homemaker  and  home  health  aide  services.  The  State  is  to  pro- 
vide for  the  employment  of  those  who  complete  the  training  program 
with  public  or  (by  contract)  nonprofit  private  agencies  engaged  in 
furnishing  such  services  on  a  part-time  or  intermittent  basis  to  aged, 
disabled  or  other  incapacitated  individuals  who  in  the  absence  of  such 
services  might  otherwise  require  institutional  care. 

AFDC  recipients  entering  such  a  training  program  are  to  be  con- 
sidered to  be  participating  in  a  work  incentive  program  authorized 
under  part  C  of  Title  VI  of  the  Social  Security  Act.  During  the  first 
year  such  an  individual  is  employed  under  the  program,  he  or  she  will 
retain  medicaid  eligibility  and  any  eligibility  he  or  she  had  prior  to 
entering  the  training  program  for  social  and  supportive  services  pro- 
vided under  part  A  of  Title  IV.  Federal  funding  is  not  to  be  available 
for  the  employment  of  any  participant  under  the  project  after  the 
participant  has  been  employed  for  a  3-year  period. 

This  section  is  effective  on  enactment. 

Quality  Assurance  Programs  for  Clinical  Laboratories 
(Section  863) 

Title  VIII  extends  to  December  31,  1980,  the  authority  of  the  Sec- 
retary of  HHS  to  conduct  a  program  to  determine  the  proficiency  of 
health  care  personnel,  including  clinical  laboratory  personnel,  who  do 
not  meet  formal  educational  requirements. 

The  Committee  believes  that  proficiency  examinations  represent  an 
effective  mechanism  for  identifying  competent  health  personnel  who 
may  lack  the  necessary  credentials  otherwise  required  under  personnel 
standards  contained  in  medicare's  conditions  of  participation. 

This  section  is  effective  on  enactment. 

Reimbursement  of  Clinical  Laboratories  Under  Medicare  and 

Medicaid  (Section  864) 

Title  VIII  places  limitations  on  reimbursement  for  markups  on 
clinical  laboratory  services  billed  by  physicians  under  medicare  and 
medicaid  and  authorizes  State  medicaid  agencies,  on  a  demonstration 


basis,  to  purchase  laboratory  services  through  a  competitive  bidding 
process.  Title  VIII  further  directs  the  Secretary  of  HHS  to  evaluate 
and  report  to  Congress  on  the  impact  of  these  policy  changes.  Title 
VIII  also  clarifies  the  requirement  that  all  clinical  laboratories  fur- 
nishing services  for  which  payment  is  claimed  under  medicaid  must 
meet  the  medicare  standards  for  participation. 

Under  current  law,  the  medicare  and  medicaid  programs  may  make 
payment  for  clinical  laboratory  services  to  hospitals,  to  physicians,  or 
directly  to  independent  laboratories;  medicare  can  also  make  pay- 
ments directly  to  patients.  When  the  payment  is  to  the  physician,  it 
may  be  for  a  test  performed  in  his  office,  or  it  may  be  for  a  test  which 
he  sent  out  to  an  independent  laboratory,  which  then  billed  the  physi- 
cian for  the  work.  There  is  evidence,  documented  in  GAO  reports,  that 
in  some  cases,  the  physician  bills  the  patient  (or  the  medicare  or  medic- 
aid programs)  for  the  test  that  was  performed  by  the  independent 
laboratory  at  rates  greatly  in  excess  of  what  the  laboratory  charged 
the  physician  for  the  work. 

Title  VIII  addresses  this  problem  of  substantial  markups  of  bills  for 
laboratory  services  where  the  bill  is  submitted  by  the  physician  but  the 
laboratory  services  are  not  performed  by  him.  Title  VIII  provides  that 
when  a  physician  includes  an  amount  in  his  bill  for  laboratory  services, 
he  must  indicate  either  (i)  that  he  or  another  physician  in  his  office 
personally  performed  or  supervised  the  laboratory  services  or  (ii)  the 
name  of  the  laboratory  performing  the  services  and  the  amount  the 
physician  was  billed  by  the  laboratory. 

If  the  physician  fails  to  provide  the  necessary  information,  the 
payment  allowed  for  the  laboratory  services  included  in  his  bill  will 
be  limited  to  the  charge  estimated  by  the  medicare  carrier  to  be  the 
lowest  charge  at  which  the  services  could  have  been  secured  by  a  phy- 
sician from  a  laboratory  serving  the  applicable  locality.  This  provi- 
sion is  designed  to  serve  as  an  incentive  to  the  physician  to  provide 
the  necessary  information  on  laboratory  services  included  in  his  bill, 
so  that  it  can  be  determined  that  the  laboratory  doing  the  work  is  one 
that  meets  appropriate  standards,  and  so  that  the  program  admin- 
istrators can  be  certain  that  there  is  no  unreasonable  markup  in  the 
charge.  Under  current  program  requirements,  physicians  are  required 
to  provide  similar  information,  but  often  do  not.  Medicare  carriers 
find  it  impossible  to  follow  up  on  all  bills  where  the  information  is 
not  included.  This  provision  provides  authority  to  limit  payments  in 
these  situations. 

If  the  physician  indicates  on  his  bill  that  the  laboratory  service  was 
performed  elsewhere,  and  indicates  which  laboratory  performed  the 
service  and  how  much  they  billed  him,  the  allowed  payment  will  be  the 
lower  of  that  laboratory's  reasonable  charge  (subject  to  the  usual 
requirements  of  the  law  for  determining  reasonable  charge)  or  the 
amount  actually  billed  the  physician,  plus  a  nominal  fee  to  cover  the 
physician's  costs  in  collecting  and  handling  the  sample.  The  Committee 
intends  this  fee  to  be  limited  to  the  minimum  amount  generally  neces- 
sary to  cover  physicians'  actual  costs  of  collecting  and  handling  sam- 
ples on  which  tests  are  performed. 

The  Committee  expects  this  provision  to  result  in  lower  program 
payments  in  many  instances,  because  it  is  not  uncommon  for  a  labora- 


419 


tory  to  bill  a  physician  less  than  its  reasonable  charges.  This  provision 
will  assure  that  the  program  will  benefit  from  the  discounted  rate. 

If  the  physician's  bill  indicates  the  laboratory  service  was  performed 
by  the  physician  or  another  physician  with  whom  he  shares  his  prac- 
tice, or  by  someone  under  their  supervision,  the  reimbursement  allowed 
is  to  be  the  physician's  reasonable  charge  for  that  service  (again,  sub- 
ject to  the  applicable  provisions  of  the  law  regarding  reasonable 
charge).  The  Committee  notes  that  use  of  the  phrases  "supervised  the 
performance  of  such  services"  or  "supervised  such  services"  does  not 
require  that  a  physician  personally  supervise  the  performance  of  each 
test  for  which  a  bill  has  been  submitted.  The  physician  is  expected  to 
exercise  general  supervisory  responsibility.  (In  all  cases,  the  amounts 
reimbursable  under  medicare  are  subject  to  applicable  deductible  and 
coinsurance  requirements.) 

While  the  Committee  has  determined  that  these  limitations  on  pay- 
ments for  laboratory  services  are  appropriate,  there  is  concern  that 
the  reduction  in  reimbursements  may  fall  on  the  patient  rather  than 
on  the  physician  who  fails  to  provide  the  required  information  on 
the  laboratory  services  or  who  is  engaging  in  excessive  markups.  The 
structure  of  the  medicare  program,  under  which  many  physicians  do 
not  take  assignment  and  bill  the  program  directly,  results  in  many 
patients  paying  the  physicians'  fees  and  then  submitting  the  bill  to 
medicare.  In  this  situation,  there  is  a  potential  for  the  patient  rather 
than  the  physician  to  feel  the  effect  of  the  medicare  policy  to  limit 
payments  for  laboratory  services.  The  Committee  has  determined  that 
there  cannot  be  justification  for  continuing  a  policy  of  paying  exces- 
sive markups  on  laboratory  tests  because  the  failure  of  physicians  to 
take  assignment  might  result  in  the  lower  reimbursement  going  to 
the  patient  rather  than  the  physician.  However,  the  Committee  has 
directed  the  Secretary  to  report  to  the  Congress  within  2  years  on 
the  experience  with  this  provision,  particularly  in  regard  to  how  fre- 
quently the  reduction  in  the  allowed  amount  has  resulted  in  lower 
payments  to  the  patient  rather  than  to  the  physician.  This  informa- 
tion will  allow  determination  of  whether  further  legislative  change 
to  protect  the  patient  is  necessary.  Additionally,  the  Secretary  is  re- 
quired to  report  on  the  savings  in  expenditures  for  laboratory  services 
which  have  resulted  from  this  provision. 

Under  the  medicaid  program,  a  State  has  the  authority  to  require 
that  all  bills  for  laboratory  services  be  submitted  directly  by  the  prac- 
titioner or  entity  performing  the  service.  Title  VIII  leaves  that  option 
to  the  States ;  however,  if  a  State  opts  instead  to  allow  indirect  bill- 
ing, it  is  required  to  assure  that  reimbursement  does  not  exceed  the 
amount  that  would  be  allowed  under  medicare.  To  assure  this,  a  State 
will  have  to  require  the  physician  to  submit  information  essentially 
similar  to  the  information  required  by  medicare. 

Under  current  medicaid  law,  program  eligibles  are  entitled  to  ob- 
tain covered  services  from  the  provider  of  their  choice.  This  freedom 
of  choice  requirement  poses  a  bar  to  State  or  local  efforts  to  limit  the 
number  of  clinical  laboratory  service  providers  participating  in  medic- 
aid through  a  competitive  bidding  process.  However,  the  freedom-of- 
choice  concept  has  little  real  applicability  in  the  case  of  laboratory 
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services  where  the  patient,  in  fact,  does  not  "choose"  his  provider  in 
any  real  sense.  Further,  the  Committee  notes  that  GAO  has  found 
that,  even  though  medicaid  programs  are  high  volume  purchasers  of 
clinical  laboratory  services,  States  often  pay  higher  prices  for  such 
services  than  other  purchasers.  Based  on  these  findings,  GAO  recom- 
mended that  competitive  bidding  for  medicaid  laboratory  services 
be  tried  on  an  experimental  basis. 

Title  VIII  allows  States  (or  parts  thereof)  to  purchase  laboratory 
services  for  a  3 -year  period  under  arrangements  which  are  not  to  be 
subject  to  the  general  freedom  of  choice  requirements  of  the  medicaid 
law,  provided  that  the  Secretary  approved  the  plan.  The  Secretary  is 
to  determine  that  services  would  be  purchased  only  from  laboratories 
that  met  standards,  and  that  the  prices  charged  the  program  do  not 
exceed  the  lowest  amount  charged  to  others  for  similar  tests,  or,  if  the 
purchasing  arrangements  were  agreed  to  on  some  unit  price  basis,  that 
the  aggregate  expenditures  do  not  exceed  the  aggregate  expenditures 
that  would  have  been  anticipated  if  each  test  was  charged  at  the  lowest 
rate  charged  to  others  for  that  test.  Additionally,  the  Secretary  must 
be  satisfied  that  under  the  arrangements,  adequate  laboratory  services 
are  available  to  the  physicians  and  other  providers  treating  medicaid 
patients.  The  Committee  has  required  that  the  Secretary  may  approve 
State  plans  only  when  these  conditions  are  met. 

Finally,  Title  VIII  clarifies  the  legislative  authority  for  the  current 
requirement  in  regulation,  that  medicaid  laboratories  must  meet  the 
same  standards  required  for  laboratories  participating  in  the  medi- 
care program. 

This  section  applies  to  medicare  requests  for  payment  and  bills 
submitted  on  or  after  the  date  prescribed  by  the  Secretary  in  regula- 
tions but  not  later  than  October  1, 1980. 

Reimbursement  of  Physicians'  Services  in  Teaching  Hospitals 

(Section  865) 

Title  VIII  continues  to  authorize  reimbursement  under  medicare 
and  medicaid  to  hospitals  with  approved  teaching  programs  for  serv- 
ices rendered  by  physicians  if  the  hospital  so  elects  and  if  all  physicians 
agree  not  to  bill  program  eligibles  for  professional  services  rendered 
in  the  hospital ;  otherwise,  physicians  in  teaching  hospitals  are  to  be 
eligible  for  reimbursement  directly  under  the  physician  payment  pro- 
visions of  medicare  and  medicaid.  Title  VIII  also  repeals  certain  pro- 
visions of  the  1972  Amendments  to  the  Social  Security  Act  relating  to 
payment  of  teaching  physicians  that  were  never  implemented  through 
regulations. 

The  medicare  program  is  comprised  of  two  complementary  pro- 
grams— the  Hospital  Insurance  program  which  generally  pays  for 
institutionally  provided  services,  such  as  hospital  care,  and  the  Supple- 
mentary Medical  Insurance  program  which  pays  for  physician,  diag- 
nostic, and  ambulatory  services.  This  structure  raised  several  admin- 
istrative questions  when  applied  to  the  nation's  teaching  hospitals 
where  the  physicians  provide  both  professional  medical  services  to 
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individual  patients  and  educational  and  supervisory  services  to  the 
hospital  itself.  Essentially,  the  bipartite  structure  of  the  medicare 
program  necessitated  that  the  dual  activities  of  these  teaching  physi- 
cians be  clearly  separated  for  reimbursement  purposes  between  the 
Hospital  Insurance  and  Supplementary  Medical  Insurance  compo- 
nents of  medicare.  In  the  early  years  of  the  medicare  program,  this 
separation  was  not  effectively  accomplished  in  some  teaching  hospitals. 

The  Social  Security  Amendments  of  1972  (Public  Law  92-603)  in- 
cluded a  provision  (section  227)  which  was  intended  to  assure  that 
medicare  would  make  charge  reimbursement  for  physician  services 
furnished  in  teaching  hospitals  only  if  its  beneficiaries  received  bona 
fide  private  patient  care.  This  was  believed  to  be  necessary  because  the 
General  Accounting  Office  and  other  investigators  found  that  some 
teaching  physicians  billed  for  services  actually  furnished  by  interns 
or  residents  who  assumed  responsibility  for  the  treatment;  in  other 
cases,  physicians'  charges  were  out  of  proportion  to  the  physician 
services  actually  rendered  or  the  charges  billed  to  other  patients.  Sec- 
tion 227  generally  treated  physician  services  furnished  in  teaching 
hospitals  as  hospital  services,  reimbursable  to  the  hospital  on  the  basis 
of  reasonable  costs.  However,  two  exceptions  were  permitted  to  this 
general  rule:  charges  were  payable  for  physician  services  furnished 
in  certain  hospitals  which  had  traditionally  billed  and  collected  for 
physician  services  on  a  charge  basis;  charges  were  also  payable  if  a 
hospital's  patients  were  private  patients,  with  "private  patient"  to  be 
denned  in  regulations  by  the  Secretary.  Implementation  was  sched- 
uled for  hospital  cost  reporting  periods  beginning  after  June  30, 1973. 

However,  to  date,  implementation  has  not  occurred.  Initially,  sec- 
tion 15  of  Public  Law  93-233  delayed  implementation  so  that  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences  could 
study  and  report  on  reasonable  and  equitable  methods  of  reimbursing 
for  physician  services  in  teaching  hospitals.  (Section  15  also  provided 
that  hospitals  could  elect  cost  reimbursement  for  their  physicians' 
services  if  all  the  physicians  in  the  hospital  agreed  not  to  bill  charges 
for  services  furnished  to  medicare  patients.  A  small  number  of  teach- 
ing hospitals  have  elected  to  be  paid  for  physician  services  on  this 
cost  basis.)  The  Institute  of  Medicine  study  was  issued  in  March  1976. 
The  changes  proposed  by  section  227  were  to  have  taken  effect  on 
October  1, 1978.  However,  the  Secretary  of  HHS  has  still  not  issued  a 
notice  of  proposed  rulemaking  to  implement  the  section  227  changes. 

The  Committee  believes  that  no  purpose  would  be  served  by  further 
postponement  of  the  effective  date.  The  current  situation  results  in  un- 
certainty for  providers  and  physicians  concerning  what  the  standards 
for  reimbursement  will  be.  Further,  the  Committee  has  reluctantly 
concluded  that  the  current  provision  is  apparently  unadministrable. 
Additionally,  the  Committee  believes  that  there  have  been  significant 
changes  in  the  way  services  are  furnished  in  teaching  hospitals  since 
enactment  of  section  227.  Intermediary  Letter  No.  372,  issued  in  April 
of  1969,  established  clearer  criteria  for  identifying  the  personal,  iden- 
tifiable services  a  teaching  physician  must  perform  for  an  individual 
patient  to  qualify  for  a  fee-for-service  payment  under  the  Supplemen- 
tary Medical  Insurance  component  of  medicare.  When  these  criteria 
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are  not  met  and  properly  documented  in  the  medical  record,  it  is 
presumed  that  the  physician  has  provided  only  educational  or  super- 
visory services,  and  the  costs  of  the  service  are  included  in  the  reim- 
bursement from  the  hospital  component  of  medicare.  The  patient  care 
requirements  of  Intermediary  Letter  No.  372  seem  to  have  been  ac- 
cepted by  teaching  physicians  and  adopted  as  policy  by  teaching 
hospitals. 

Title  VIII,  therefore,  permits  physicians  to  continue  to  be  reim- 
bursed on  a  charge  basis,  unless  the  teaching  hospital  and  all  its  physi- 
cians elect  to  be  paid  on  the  basis  of  reasonable  cost  (as  previously  per- 
mitted by  section  15  of  Public  Law  93-233  on  an  interim  basis) ,  with 
the  understanding  that  as  a  minimum,  the  guidelines  currently  in  effect 
governing  payment  for  physicians'  services  in  teaching  hospitals, 
which  the  Committee  endorses,  will  remain  in  effect.  Further, 
the  Committee  expects  that  HHS  will  take  steps  forthwith  to 
incorporate  these  guidelines  in  its  regulations.  Physicians,  teaching 
hospitals,  and  related  entities  should  recognize  that  the  Committee's 
action  is  not  an  invitation  to  return  to  any  abuses  of  the  late  sixties. 
The  Committee  strongly  believes  teaching  physicians  should  person- 
ally perform  or  personally  supervise  patient  services  in  order  to 
qualify  for  f ee-for-service  payment.  The  Committee  notes  that  failure 
of  a  physician,  teaching  hospital,  or  related  entity  to  comply  with  these 
requirements  constitutes,  among  other  things,  a  false  statement  or 
misrepresentation  of  a  material  fact  in  an  application  of  payment  un- 
der medicaid  or  medicare.  The  Committee  expects  the  Department  and 
State  medicaid  fraud  and  abuse  control  units  to  vigorously  pursue  any 
noncompliance. 

Where  States  elect  to  compensate  for  services  of  teaching  or  super- 
vising physicians  under  medicaid,  Federal  matching  is  to  be  limited 
to  payments  not  in  excess  of  medicare  allowances. 

The  provision  is  effective  with  cost  reporting  periods  beginning  on 
or  after  October  1, 1978. 

Demonstration  Projects  for  Requiring  Second  Opinions  for  Cer- 
tain Elective  Surgical  Procedures  Under  Medicare  and  Medic- 
aid; Application  of  Informed  Consent  to  Certain  Demonstra- 
tion Projects  (Section  866) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  undertake,  through 
grant  or  contract,  demonstration  projects  to  determine  the  cost-effec- 
tiveness and  effect  on  the  patient  of  mandating  that  medicare  and 
medicaid  beneficiaries  obtain  a  second  opinion  with  respect  to  certain 
elective  surgical  procedures  before  payment  will  be  made  for  those 
services. 

Under  present  law,  persons  eligible  for  benefits  under  medicare  and 
medicaid  are  entitled  to  have  payment  made  for  medically  necessary 
physicians'  and  hospital  services,  including  medically  necessary  elec- 
tive surgical  procedures.  If  program  eligibles  voluntarily  seek  second 
opinions  from  another  physician  before  undergoing  elective  surgery, 
100  percent  reimbursement  is  made  for  those  consultations,  subject  to 
applicable  cost-sharing  requirements. 
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The  Committee  believes  that  second  opinion  programs  may  foe  of 
great  value  in  reducing  unnecessary  surgery,  in  reducing  unnecessary 
expenditures  (both  by  Government  and  consumer) ,  and  by^  enabling 
consumers  of  medical  care  to  make  better  informed  choices  as  to  their 
own  well-being. 

Title  VIII  further  provides  that  no  medicare  or  medicaid  beneficiary 
may  be  required  to  participate  in  a  demonstration  project  for  requiring 
second  opinions  for  certain  elective  surgery  without  his  or  her  in- 
formed consent. 

Present  law  and  current  policy  regarding  reimbursement  for  second 
opinions  will  remain  unchanged  and  will  not  be  affected  by  Title  VIII 's 
provisions  for  second  opinion  demonstrations. 

This  section  is  effective  for  calendar  quarters  beginning  on  or  after 
October  1, 1980. 

Continued  Use  or  Demonstration  Project  Reimbursement  Systems 

(Section  867) 

Title  VIII  authorizes  States  with  rate-setting  programs  for  the  pay- 
ment of  hospital  services  that  have  been  approved  as  demonstration 
projects  by  the  Secretary  of  HHS  to  continue  to  determine  medicare 
and  medicaid  reimbursement  rates  for  hospitals  under  those  programs 
unless  the  Secretary  finds  that  the  program  no  longer  meets  applicable 
standards. 

Under  present  law,  hospitals  participating  in  medicare  and  med- 
icaid are  generally  reimbursed  on  a  "reasonable  cost"  basis  for  covered 
inpatient  services.  The  Secretary  has  the  authority  to  approve  the  use 
of  alternative  reimbursement  rates  or  methodologies  in  connection 
with  demonstration  projects  to  determine  whether  the  alternatives  will 
increase  the  efficiency  and  reduce  the  cost  of  providing  hospital  serv- 
ices under  medicare  and  medicaid  without  adversely  affecting  the 
quality  of  services  provided.  Four  major  projects  in  Maryland,  New 
York,  New  Jersey,  and  Washington  are  currently  operating  under  this 
demonstration  authority. 

While  the  Secretary  has  authority  to  determine  the  appropriate 
length  of  a  demonstrating  project  sufficient  to  carry  out  the  purposes 
of  the  demonstration,  the  Secretary  does  not  have  the  authority  to  ex- 
tend demonstration  projects  indefinitely.  As  a  result,  several  States 
now  operating  approved  programs  are  in  jeopardy  of  losing  their 
authority  to  determine  medicare  and  medicaid  rates  for  hospital  serv- 
ices on  other  than  a  "reasonable  cost"  basis,  even  though  the  programs 
have  effectively  restrained  the  rates  of  increase  in  the  costs  of  hospital 
services.  The  loss  of  this  authority  would  have  a  severe  and  adverse 
impact  on  the  ability  of  the  affected  States  to  carry  out  their  hospital 
cost  containment  efforts  and  might  lead  to  increased  Federal  medicare 
and  medicaid  outlays  as  well. 

Title  VIII  requires  the  Secretary  to  continue  to  allow  medicare  and 
medicaid  reimbursement  to  be  made  under  a  reimbursement  system 
originally  established  on  a  demonstration  project  basis  after  the 
demonstration  period  has  ended.  The  demonstration  projects  must 
have  been  approved  by  the  Secretary  under  section  402  of  the  So- 


cial  Security  Amendments  of  1967  as  amended  by  Section  222(b) 

of  the  Social  Security  Amendments  of  1972,  or  Section  222(a)  of  the 
Social  Security  Amendments  of  1972,  and  the  rate  of  increase  in  the 
costs  per  admission  of  medicare  patients  during  the  course  of  the 
project  must  have  been  less  than  or  equal  to  the  rate  of  increase  for 
all  medicare  beneficiaries  during  that  period.  If  these  conditions  are 
met,  and  if  the  State  has  legislative  authority  to  operate  such  a  system 
(and  the  State  elects  to  have  reimbursement  made  under  the  system) 
or  the  system  is  operated  through  a  voluntary  agreement  of  hospitals 
(and  those  hospitals  elect  reimbursement  under  the  system),  then  the 
Secretary  must  continue  to  allow  medicare  and  medicaid  rates  to  be 
established  through  the  rate-setting  system. 

Under  Title  VIII,  use  of  the  demonstration  project  reimbursement 
system  is  to  continue  until  the  Secretary  determines  that  all  third 
party  payers  do  not  reimburse  participating  hospitals  on  the 
basis  required  under  the  system,  or  that  the  rate  of  increase  in  costs 
per  admission  of  medicare  patients  in  the  participating  hospitals  when 
measured  over  the  previous  three  year  period,  exceeds  the  comparable 
rate  of  increase  in  costs  per  admission  for  medicare  patients  in  all 
hospitals  throughout  the  country.  These  limitations  on  the  State's 
continuing  authority  are  intended  to  insure  that  the  medicare  pro- 
gram does  not  pay  more  for  hospital  services  under  the  State's  system 
than  under  the  "reasonable  cost"  payment  method. 

The  Committee  expects  the  Secretary  to  develop  a  process  for  re- 
viewing and  validating  the  performance  of  the  system,  and  for  moni- 
toring any  changes  in  the  plan.  It  is  not  the  intent  of  the  Committee 
to  freeze  the  system  in  place  in  exactly  the  form  approved  as  part  of 
the  demonstration  if  improvements  can  be  made;  however,  it  is  the 
intent  that  the  program  continue  to  operate  in  basically  the  same 
form  so  that  the  Secretary  is  assured  that  its  effectiveness  is  not 
impaired,  and  that  additional  costs  are  not  shifted  to  medicare  or 
medicaid. 

This  section  is  effective  on  enactment. 

Reimbursement  for  Health  Maintenance  Organizations  (HMO's) 

(Section  868) 

Title  VIII  provides  reimbursement  for  health  maintenance  organi- 
zations (HMO's)  on  the  basis  of  a  prospectively  determined  per  capita 
amount  equal  to  95  percent  of  the  cost  of  providing  medicare  benefits 
to  beneficiaries  outside  the  HMO.  Any  difference  between  the  HMO's 
adjusted  community  rate  (adjusted  for  the  higher  utilization  of  the 
elderly  and  disabled)  and  the  medicare  reimbursement  is  to  be  re- 
turned to  medicare  beneficiaries  as  benefits  not  otherwise  covered  under 
medicare. 

Under  present  law,  health  maintenance  organizations  may  contract 
for  medicare  reimbursement  on  either  a  cost  or  risk  basis.  However, 
only  one  HMO  has  opted  to  be  reimbursed  under  the  existing  risk  for- 
mula. HMO's  have  generally  found  the  risk  reimbursement  formula 
unacceptable  because  retroactive  adjustments  are  made  which  take 
into  account  the  costs  actually  incurred  by  the  HMO.  The  new  risk 
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formula  provides  a  prospectively  determined  per  capita  payment 
for  each  enrollee.  The  Committee  recognizes  that  HMO's,  in  the 
non-medicare  portion  of  their  business,  receive  a  fixed,  prospectively 
determined  payment  per  enrollee  which  is  not  related  to  the  amount 
of  care.  This  payment  per  enrollee  acts  as  a  limit  on  HMO  revenues, 
creating  financial  incentives  for  the  organization  to  control  costs 
and  to  provide  only  the  least  expensive  service  appropriate  to  the  en- 
rollee's  needs.  These  incentives  are  passed  on  to  the  physician  by 
paying  him  on  a  salary  basis,  providing  a  bonus  or  profit  sharing 
arrangement  when  costs  are  kept  low,  or  providing  other  meaningful 
incentives  for  him  to  control  costs  and  utilization. 

Under  Title  VIII,  the  rates  of  medicare  payment  under  the  risk 
contract  are  to  be  set  at  95  percent  of  the  per  capita  amount  that 
would  be  paid  by  medicare  for  services  provided  to  an  enrolled 
beneficiary  (classified  by  actuarial  factors  such  as  age  and  sex)  by 
other  providers  in  the  geographic  area  of  the  HMO.  For  example,  the 
rate  of  payment  for  a  65  year  old  beneficiary  would  be  lower  than  the 
rate  from  an  85  year  old  beneficiary. 

The  second  important  feature  of  Title  VIII's  risk  reimbursement 
formula  requires  the  HMO  to  provide  to  enrolled  medicare  benefici- 
aries increased  benefits  or  reduced  cost- sharing  to  the  extent  that  the 
medicare  reimbursement  exceeds  the  HMO's  adjusted  community  rate. 
This  approach  will  create  incentives  for  medicare  beneficiaries  to 
enroll  in  HMO's  and  assure  that  the  economies  realized  through  HMO 
efficiencies,  in  excess  of  the  HMO's  usual  profit  and  other  retained 
funds,  accrue  to  beneficiaries.  Under  no  circumstances  could  these 
economies  be  used  to  pay  for  medicare -covered  services.  The  HMO 
is  to  determine  what  additional  benefits,  reduced  beneficiaries  cost 
sharing  or  combination  of  the  two  are  most  appropriate  for  its  medi- 
care enrollees.  The  Secretary  of  HHS  is  required  to  report  to  the  Con- 
gress three  years  after  enactment  on  the  type  and  amount  of  addi- 
tional benefits  which  are  being  provided.  Title  VIII  also  requires  the 
Secretary  to  study  and  report  to  the  Congress  the  causes  for  bene- 
ficiary disenrollment  from  HMO's  under  medicare  contracts,  paying 
particular  attention  to  the  utilization  and  quality  of  services  pro- 
vided these  beneficiaries  and  their  medical  condition  prior  to  disen- 
rollment. 

Members  of  an  HMO  which  has  elected  to  be  reimbursed  under 
this  risk  formula  cannot  receive  medicare  payments  for  services 
not  furnished  by  or  through  the  HMO;  the  HMO  is  to  be  respon- 
sible for  providing  all  medicare-covered  services  to  medicare  enrollees. 
However,  medicare  beneficiaries  enrolled  in  an  HMO  at  the  time 
the  new  method  was  first  applied  to  the  HMO  can  choose  to  con- 
tinue to  seek  medical  care  outside  the  HMO  and  be  reimbursed  by 
medicare  in  the  current  manner  unless  the  Secretary,  because  of  the 
administrative  costs  or  other  administrative  burdens  involved,  re- 
quired the  new  method  to  apply  to  all  members  of  a  particular  HMO. 

An  HMO  is  defined  as  a  public  or  private  organization  which  is 
organized  under  the  laws  of  any  State.  It  includes  both  federally 
qualified  HMO's  and  other  HMO's  which  are  constituted  in  accord- 
ance with  requirements  spelled  out  in  Title  VIII. 
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An  HMO  which  is  not  federally  qualified  must  meet  five  require- 
ments. First,  the  organization  must  provide  the  following  compre- 
hensive range  of  health  care  services:  physician  services,  inpatient 
hospital  services,  laboratory,  X-ray,  emergency  and  preventive  serv- 
ices and  out-of-area  emergency  coverage.  Preventive  health  services 
include  services  such  as  voluntary  family  planning,  well  child  care, 
periodic  health  evaluation  for  adults,  and  pediatric  and  adult  immu- 
nizations. The  organization  either  must  provide  these  services  to  its 
enrolled  members  or  otherwise  make  these  services  available  to  its 
enrolled  members  by  arranging  for  their  provision. 

Second,  the  organization  must  be  compensated  (except  for  deducti- 
bles, co-insurance  and  co-payments)  for  the  provision  of  health  care 
services  to  a  member  by  a  fixed  periodic  payment  which  is  unrelated 
to  the  frequency,  extent,  or  kind  of  health  care  services  actually  pro- 
vided to  that  member. 

Third,  the  organization  must  provide  physician  services  either  (1) 
directly  through  physicians  who  are  either  employees  or  partners  of 
the  organization,  or  (2)  through  arrangements  with  individual  phy- 
sicians or  one  or  more  groups  of  physicians  organized  on  a  group 
practice  or  individual  practice  basis.  If  an  HMO  used  such  arrange- 
ments, the  Committee  intends  for  it  to  enter  into  contracts  with  the 
individual  physicians  or  group  of  physicians  to  insure  that  they 
are  available  and  accessible  to  the  enrolled  members.  One  of  the  most 
important  features  which  distinguishes  an  HMO  from  a  health  in- 
surance plan  is  that  an  HMO  contracts  with  its  members  to  make 
physicians  available  to  them  to  provide  necessary  services  while  an 
insurance  plan  contracts  with  its  insureds  to  pay  for  physicians'  serv- 
ices if  the  insured  individuals  locate  the  physicians.  If  the  HMO 
did  not  have  contracts  with  its  physicians,  it  could  not  assure  its 
members  of  the  availability  and  accessibility  of  their  physicians. 

Fourth,  the  organization  must  assume  full  financial  risk  on  a  pro- 
spective basis  for  the  provision  of  its  health  care  services.  Exceptions 
to  this  requirement  are  that  the  organization  may  obtain  insurance 
or  make  other  arrangements  for  the  cost  of  providing  health  care 
services  to  any  one  enrollee  in  excess  of  $5000  a  year,  for  the  cost  of 
out-of-area  emergency  services,  and  for  up  to  90  percent  of  the 
amount  by  which  its  costs  for  any  fiscal  year  exceed  115  percent 
of  its  income  for  that  year.  The  assumption  of  financial  risk  on  a 
prospective  basis  is  an  essential  characteristic  of  an  HMO.  Because 
an  HMO  provides  services  within  a  fixed  annual  revenue  ceiling,  it 
constantly  seeks  to  control  its  costs.  It  is  the  Committee's  view  that  an 
HMO  cannot  contain  its  costs  if  it  does  not  promote  efficient  utili- 
zation of  services  and  facilities  by  its  physicians  and  other  health  care 
providers.  The  Committee  intends  for  HMO's  to  use  mechanisms,  such 
as  risk  sharing,  financial  incentives  or  other  incentives,  with  their 
physicians  to  encourage  them  to  monitor  utilization,  achieve  utiliza- 
tion j^oals  and  thereby  control  costs. 

Finally,  the  organization  must  make  adequate  provision  against 
the  risk  of  insolvency.  Without  this  requirement,  individuals  enrolled 
could  be  subject  to  the  unexpected  bankruptcy  of  their  HMO  and  sub- 
sequent disruption  of  their  health  care  services. 
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If  an  organization  meets  these  five  requirements  or  it  is  a  fed- 
erally-qualified HMO,  it  will  be  considered  a  health  maintenance 

organization  for  purposes  of  reimbursement  under  medicare.  In  order 
to  participate  in  medicare,  however,  it  must  also  meet  for  its  medicare 
beneficiaries  certain  conditions  of  participation. 

For  example,  the  HMO's  minimum  benefit  package  must  include  the 
benefits  to  which  a  medicare  beneficiary  is  entitled.  It  may  include 
additional  benefits  at  the  option  of  the  medicare  beneficiary  or  may 
require  the  beneficiary  to  purchase  additional  benefits  as  a  condition 
of  enrollment  in  the  HMO  if  those  benefits  are  approved  by  the  Sec- 
retary. The  Secretary  could  approve  a  broader  minimum  benefit  pack- 
age only  if  the  HMO  is  offering  to  the  medicare  beneficiary  the  same 
minimum  benefit  package  it  offers  to  its  other  enrollees.  Also,  the 
Secretary  could  approve  additional  benefits  only  where  the  Secretary 
determines  that  including  such  additional  benefits  would  not  substan- 
tially discourage  enrollment  by  medicare  beneficiaries.  Under  any  cir- 
cumstance, the  HMO  is  required  to  inform  medicare  beneficiaries  of 
the  portion  of  their  premium  rate  or  other  charges  which  are  appli- 
cable to  any  additional  benefits.  Under  no  circumstance  can  medi- 
care beneficiaries'  health  status  be  considered  by  the  HMO  in  deter- 
mining whether  a  beneficiary  can  purchase  a  broader  minimum  benefit 
package  offered  by  the  HMO.  The  HMO  must  also  limit  the  amount 
of  premium  or  other  payments  charged  to  its  medicare  enrollees  for 
their  entitled  benefits  to  the  actuarial  equivalent  of  medicare  deducti- 
bles and  coinsurance  that  would  apply  to  these  beneficiaries  were  they 
not  enrolled  in  the  HMO.  Any  premium  charged  and  the  actuarial 
value  of  any  deductible,  co-insurance  or  co-payment  charged  for  ad- 
ditional services  (described  in  the  preceding  paragraph)  cannot 
exceed  the  adjusted  community  rate  for  those  services. 

In  order  to  assure  that  an  HMO  makes  a  genuine  effort  to  enroll 
medicare  beneficiaries,  the  HMO  must  have  an  open  enrollment  period 
at  least  every  year  during  which  it  accepts  medicare  beneficiaries  up 
to  the  limits  of  its  capacity  and  without  restrictions  in  the  order  in 
which  they  apply  for  enrollment.  This  requirement  is  necessary  since 
most  HMO's  enroll  only  groups  and  medicare  beneficiaries,  in  many 
instances,  would  be  enrolling  as  individuals.  Without  assurance  of 
open  enrollment,  such  medicare  beneficiaries  will  have  no  access  to 
the  HMO.  However,  an  HMO  does  not  have  to  accept  proportionately 
more  medicare  enrollees  than  are  represented  in  the  population  in  the 
geographic  area  served  by  the  HMO. 

Federally  qualified  HMO's  must  set  their  premiums  under  a  denned 
community  rating  system.  Because  the  definition  of  HMO's  is  ex- 
panded to  include  organizations  not  federally  qualified,  the  bill  per- 
mits an  HMO  to  develop  an  adjusted  community  rate  for  its  medicare 
beneficiaries  based  upon  its  weighted  aggregate  premium  for  non-med- 
icare beneficiaries.  The  adjustment  of  the  weighted  aggregate  premium 
is  to  be  made  in  a  manner  similar  to  the  adjustment  of  the  community 
rate  of  a  federally  qualified  HMO. 

Title  VIII  also  amends  Section  1122  of  the  Social  Security  Act.  That 
section  provides  for  review  of  capital  expenditures  made  by  or  on 
behalf  of  a  health  care  facility  which  is  reimbursed  under  the  So- 
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cial  Security  Act.  Under  the  current  provisions  of  Section  1122, 

capital  expenditures  to  be  made  by  an  HMO  for  the  development  of  a 
health  care  facility  would  be  reviewed.  In  the  Health  Planning  and 
Resources  Development  Amendments  of  1979,  Public  Law  96-79,  the 
Congress  determined  that  certain  capital  expenditures  made  by 
HMO's  should  not  be  covered  by  State  certificate  of  need  programs. 
(These  programs  are  required  by  Title  XV  of  the  Public  Health  Serv- 
ice Act.)  The  Committee  believes  that  review  under  Section  1122  and 
under  Title  XV  should  be  as  consistent  as  possible.  Title  VIII  of  this 
bill  modifies  Section  1122  to  exclude  from  review  a  capital  expenditure 
made  by  or  on  behalf  of  a  health  care  facility  if  the  obligation  of  the 
expenditure  would  not  be  required  to  be  reviewed  under  Section  1527 
of  the  Public  Health  Service  Act. 

This  section  is  effective  with  respect  to  services  furnished  on  or 
after  the  first  day  of  the  thirteenth  calendar  month  after  enactment 
or  earlier  (but  not  earlier  than  July  1,  1981)  where  an  HMO  so  re- 
quests and  the  Secretary  agrees. 

Surveys  or  Long-Term  Care  Facilities 

The  Committee  notes  that  under  present  law  and  regulations  skilled 
nursing  facilities  and  intermediate  care  facilities  must  be  recertified 
every  12  months.  While  the  Committee  believes  every  facility's  cer- 
tification status  should  be  reviewed  annually,  the  Committee  does  not 
believe  annual  recertification  decisions  necessarily  must  be  based  on 
a  full  survey  of  every  facility  as  is  current  practice.  The  Committee 
notes  that  under  present  law,  the  Secretary  of  HHS  has  the  latitude 
to  develop  and  implement,  through  regulations,  standards  for  deter- 
mining the  extent  and  scope  and  surveys  needed  to  support  the  annual 
recertification  decision.  Criteria  for  determining  the  extent  of  the  sur- 
vey needed  might  include  the  compliance  history  of  a  facility,  the  na- 
ture and  frequency  of  any  complaints  against  it,  and  other  relevant 
factors  set  forth  in  regulations. 

The  Committee  notes  that  over  30  percent  of  all  skilled  nursing 
facilities  currently  participating  in  both  medicare  and  medicaid,  for 
example,  have  been  found  to  comply  with  all  Federal  standards.  To 
continue  the  current  practice  of  full  annual  surveys  in  these  facilities 
drains  limited  survey  resources  that  could  otherwise  be  devoted  to 
improving  conditions  in  poor  facilities.  It  also  offers  no  incentive  for 
facilities  to  achieve  and  maintain  a  high  level  of  health  and  safety.  The 
Committee  notes  that  annual  licensure  surveys  under  State  law  would 
not  be  affected  by  any  changes  in  current  Federal  practices. 

c.  Temporary  Delay  in  Periodic  Interim  Payments  (PIP) 

(Sec.  871) 

Under  current  reimbursement  arrangements,  hospitals  may  receive 
payments  for  services  provided  to  medicare  beneficiaries  under  two 
different  procedures.  The  standard  procedure  is  for.  hospitals  to  sub- 
mit bills  and  receive  payments  on  the  basis  of  those  bills.  The  average 
time  lag  between  the  date  of  service  and  the  date  of  payment  under  this 
standard  procedure  is  approximately  six  weeks  of  which  the  medicare 
processing  time  is  approximately  ten  to  fourteen  days.  The  alternative 
procedure  permits  hospitals  to  receive  periodic  interim  payments 
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(PIP),  which  are  not  directly  tied  to  the  receipt  of  bills.  On  the  aver- 
age, this  procedure  produces  only  a  three-week  lag  between  the  rendi- 
tion of  service  and  receipt  of  payment. 

In  recognition  that  for  hospitals  receiving  payment  on  the  PIP 
basis  the  lag  in  payment  is  approximately  three  weeks  shorter  than 
the  average  lag  for  hospitals  receiving  payment  under  the  standard 
method,  and  in  the  interest  of  controlling  fiscal  year  1981  medicare  out- 
lays, the  bill  imposes  a  one-time  delay  in  the  flow  of  PIP  payments  to 
hospitals.  Title  VIII  directs  the  Secretary  of  HHS  to  develop  and  ap- 
ply procedures  under  which,  with  respect  to  the  last  21  days  for  which 
PIP  payments  would  otherwise  be  made  during  fiscal  year  1981,  such 
payments  will  be  deferred  until  fiscal  year  1982.  To  minimize  hard- 
ship to  hospitals,  the  Committee  expects  the  reimbursement  amounts 
that  have  been  deferred  to  be  paid  promptly  in  the  new  fiscal  year, 
during  October  1982.  Interest  expenses  incurred  by  hospitals  as  the 
result  of  any  borrowing  to  meet  cash  flow  requirements  during  the 
temporary  reimbursement  delay  will  be  includable  in  the  hospitals' 
allowable  costs  and  reimbursable  under  the  normal  reimbursement 
rules. 

The  section  is  technically  effective  upon  enactment  but  will  have 
only  a  one-time  impact  occurring  at  the  end  of  fiscal  year  1981. 

2.  SUBTITLE  B — ADDITIONAL  SAVINGS  (SEC.  881) 

a.  Social  Security  Disability  Amendments  of  1980  (P.L.  96-265) 

(Sec.  881) 

The  conference  report  on  H.K.  3236,  the  Social  Security  Disability 
Amendments  of  1980  (H.  Kept.  96-944),  was  signed  into  law  by  the 
President  on  June  9,  1980  (P.L.  96-265).  Titles  I  and  III  of  Public 
Law  96-265  make  a  number  of  changes  in  the  disability  insurance 
program  designed  to  encourage  disabled  workers  to  return  to  work,  in- 
crease equity  among  beneficiaries  and  strengthen  the  integrity  of  the 
program  through  provisions  improving  program  accountability.  Title 
II  includes  provisions  improving  benefit  protection  for  beneficiaries 
of  the  Supplemental  Security  Income  disability  program.  The  legisla- 
tion also  contains  various  provisions  improving  the  administration  of 
the  AFDC  program,  authorizing  demonstration  projects,  and  estab- 
lishing a  voluntary  certification  program  for  medicare  supplemental 
health  insurance  policies.  The  legislative  savings  from  these  provisions 
in  fiscal  year  1981  are  estimated  to  be  approximately  $133  million, 
which  will  be  credited  against  the  $2  billion  reconciliation  requirement 
of  the  Committee  on  Ways  and  Means. 

b.  Adoption  Assistance  and  Child  Welfare  Act  of  1980 
(P.L.  96-272)  (Sec.  881) 

The  conference  report  on  H.R.  3434,  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980  (H.  Kept,  96-900),  was  signed  into  law  by 
the  President  on  June  17,  1980  (P.L.  96-272).  The  measure  makes  a 
number  of  improvements  in  both  the  child  welfare  program  and  the 
title  XX  social  services  program.  It  redireccts  the  emphasis  of  the 
child  welfare  system  from  long-term  foster  care  placement  toward 
efforts  to  return  children  in  foster  care  to  their  natural  families  or 
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find  them  adoptive  homes.  In  addition,  along  with  certain  program- 
matic changes,  it  sets  a  ceiling  on  Federal  title  XX  social  service  funds 
of  $2.7  billion  in  fiscal  year  1980  and  $2.9  billion  in  1981,  with  subse- 
quent modest  annual  increases  until  the  ceiling  reaches  $3.3  billion  in 
fiscal  year  1985. 

Several  provisions  in  the  legislation  result  in  savings  in  fiscal  year 
1981.  These  include  provisions  that  will  establish  a  ceiling  on  title  XX 
training  funds,  encourage  employment  of  welfare  recipients  as  child 
care  workers,  disallow  AFDC  earnings  disregards  in  the  case  of  any 
income  which  is  reported  late,  and  permit  States  to  prorate  AFDC 
benefits  to  children  to  take  into  account  the  income  of  certain  relatives 
living  in  the  household.  The  legislative  savings  from  these  provisions 
in  fiscal  year  1981  are  estimated  to  be  approximately  $103  million, 
which  will  be  credited  against  the  $2  billion  reconciliation  require- 
ment of  the  Committee  on  Ways  and  Means. 

3.  SUBTITLE  C:  UNEMPLOYMENT  COMPENSATION  SAVINGS 

a.  Termination  of  Provision  Providing  Federal  Reimbursement 
From  the  FUBA  Account  for  Unemployment  Benefits  Paid 
To  CETA  Workers  (Sec.  891) 

Present  Law  and  Background 

The  Comprehensive  Employment  and  Training  Act  (CETA)  re- 
quires that  all  persons  employed  in  CETA  public  service  jobs  be 
provided  unemployment  benefits  under  the  same  conditions,  and  to  the 
same  extent,  as  other  employees  doing  the  same  type  of  work.  Any 
unemployment  compensation  benefits  paid  to  former  CETA  workers 
are  initially  paid  out  of  the  State  unemployment  insurance  trust  fund. 
The  State  is  then  reimbursed  from  general  revenues  contained  in  the 
Federal  Unemployment  Benefit  Account  (FUBA)  for  the  amount  of 
the  unemployment  compensation  that  was  based  on  CETA  public  serv- 
ice employment.  This  Federal  reimbursement  was  provided  under  P.L. 
£4-444,  the  Emergency  Jobs  Program  Extension  Act  of  1976,  which 
amended  the  Emergency  Jobs  and  Unemployment  Assistance  Act  of 
1974  (P.L.  93-567). 

Reasons  for  Change 

It  is  the  position  of  the  Committee  that  the  cost  of  unemployment 
benefits  based  on  CETA  employment  should  be  borne  by  the  CETA 
program. 

Explanation  of  Provision 

The  provision  terminates  Federal  reimbursement  to  States  from 
the  FUBA  account  for  unemployment  compensation  benefits  paid  to 
former  CETA  workers.  Title  II  of  the  Emergency  Jobs  and  Unem- 
ployment Assistance  Act  of  1974  (P.L.  93-567),  which  provides  such 
reimbursement,  is  amended  to  provide  that  the  term  "public  service 
wages"  does  not  include  remuneration  for  service  performed  in  weeks 
which  begin  after  October  1,  1980. 

The  Committee  assumes  that  there  will  be  no  change  in  the  CETA 
law  requiring  CETA  workers  to  have  the  same  unemployment  com- 
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pensation  protection  as  other  workers.  Rather,  it  is  assumed  that 
States  will  be  reimbursed  for  such  benefits  from  CETA  grants  to 
prime  sponsors. 

Effective  Date 

The  provision  is  effective  for  services  performed  in  weeks  which 
begin  after  October  1, 1980. 

b.  Increase  in  Length  of  Service  in  Armed  Forces  Required  of 
Ex-Military  Personnel  for  Purposes  of  Unemployment  Benefits 
(Sec.  892) 

Present  Law  and  Background 

Under  present  law,  Federally  funded  unemployment  benefits  are 
provided  to  former  military  personnel  upon  their  separation  from 
military  service  if  they  meet  the  qualifying  requirements  of  the  State 
in  which  they  apply  for  unemployment  compensation.  The  military 
service  of  the  individual  qualifies  as  wages  or  employment  in  the  de- 
termination of  eligibility  under  the  State  unemployment  compensa- 
tion law  only  if  (1)  the  person  had  served  continuously  for  90  days 
or  more  prior  to  separation  and  (2)  the  individual  was  separated 
under  other  than  dishonorable  or  bad-conduct  circumstances.  If  the 
individual  meets  these  requirements,  the  entire  period  of  military 
service  can  be  counted  when  determining  whether  the  individual  meets 
the  wages  or  employment  qualifications  of  the  State  in  which  he  or 
she  files  an  application  for  benefits.  The  90-day  continuous  service 
requirement  does  not  apply  where  separation  was  the  result  of  the 
service-incurred  injury  or  disability. 

Reason  for  Change 

In  recent  years,  the  number  of  persons  leaving  the  military  before 
their  term  of  enlistment  has  expired  has  been  on  the  increase.  Ques- 
tions have  been  raised  about  the  number  of  individuals  who  serve 
shortened  terms  of  service  on  the  presumption  that  unemployment 
compensation  will  be  available  to  them  after  only  90  days  of  active 
duty.  It  is  the  Committee's  position  that  unemployment  compensation 
should  be  available  only  to  those  persons  who  have  completed  a  more 
lengthly  period  of  service. 

Explanation  of  Provision 

Title  VIII  changes  the  present  90-day  continuous  service  require- 
ment to  365  days. 

Effective  Date 

The  provision  is  effective  for  individuals  who  begin  active  service 
after  October  1, 1980. 

c.  Termination  of  Extended  Unemployment  Insurance  Benefits 
When  Paid  Under  an  Interstate  Claim  in  a  State  Where  the 
Unemployment  Level  Has  Not  Triggered  the  Extended  Benefits 
Period  (Sec.  893) 
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Present  Law  and  Background 

In  general,  States  pay  unemployment  benefits  up  to  a  maximum  of 
26  weeks.  In  times  of  high  unemployment,  the  Federal-State  extended 
unemployment  compensation  program  becomes  effective.  Under  the 
extended  benefits  program,  up  to  a  maximum  of  13  additional  weeks 
of  benefits  are  payable  to  individuals  who  exhaust  regular  benefits. 
This  extended  benefits  program  goes  into  effect  on  a  State-by-State 
basis  if  the  insured  unemployment  rate  (IUR)  in  a  State  reaches  a 
specified  level,  or  in  all  States  if  the  national  IUR  exceeds  a  specified 
level. 

Under  present  law,  a  State  is  required  to  pay  unemployment  benefits 
to  individuals  who  meet  the  State  qualifying  requirements  even  if  they 
are  or  become  residents  of  another  State.  If  an  individual  works  and 
qualifies  for  benefits  in  a  State  in  which  the  extended  benefits  program 
is  in  effect,  the  State  will  be  required  to  pay  him  such  benefits  (so  long 
as  he  or  she  meets  the  eligibility  requirements  for  such  benefits)  even 
if  the  individual  changes  residence  to  a  State  in  which  the  extended 
benefits  program  is  not  in  effect  because  unemployment  in  the  new 
State  of  residence  has  not  reached  the  extended  benefits  trigger  level. 

In  general,  an  individual  obtains  benefits  in  a  new  State  by  filing  an 
interstate  claim  under  an  interstate  benefit  payment  plan  against  the 
State  in  which  the  individual  earned  his  or  her  wages. 

Reasons  for  Change 

The  purpose  of  the  extended  benefits  program  is  to  provide  addi- 
tional protection  to  individuals  in  States  with  high  unemployment  by 
providing  those  individuals  with  additional  time  to  find  a  job.  The 
Committee  believes  that  this  additional  protection  should  be  provided 
only  to  unemployed  individuals  actually  residing  in  a  State  with  high 
unemployment. 

Explanation  or  Provision 

Title  VIII  terminates  the  payment  of  extended  benefits  to  an  indi- 
vidual who  changes  his  or  her  residence  to  a  State  in  which  such  bene- 
fits are  not  being  paid  because  unemployment  in  the  new  State  has  not 
reached  the  extended  benefit  trigger  level.  Specifically,  title  VIII  ter- 
minates an  individual's  eligibility  for  extended  benefits  after  he  or  she 
has  collected  two  weeks  of  extended  benefits  through  an  interstate 
claim  under  an  interstate  benefit  payment  plan.  The  provision  does 
not  change  other  conditions  of  eligibility  or  benefit  computation  that 
may  differ  between  the  two  States.  Further,  the  individual  will  con- 
tinue to  be  eligible  for  regular  State  unemployment  compensation  ben- 
efits for  which  he  or  she  qualified  in  his  or  her  former  State  of  resi- 
dence. 

The  intent  of  the  provision  is  to  deny  extended  benefits  to  those  per- 
sons who  earn  their  qualifying  wages  in  one  State,  move  to  a  State  in 
which  the  extended  benefits  program  is  not  in  effect,  and  then  file  an 
interstate  claim  under  an  interstate  benefit  pavment  plan  against  the 
first  State  based  upon  wages  or  employment  in  that  State.  It  is  not 
intended  to  apply  to  individuals  who  have  worked  in  two  or  more 


433 


States  and  file  an  interstate  claim  for  purposes  of  combining  the  wages 
or  employment  in  those  States  in  order  to  qualify  for  benefits  under 
the  law  of  the  paying  State. 

Effective  Date 

The  provision  applies  to  weeks  of  unemployment  beginning  after 
October  1,  1980.  However,  the  provision  will  not  become  a  require- 
ment of  State  law  for  any  week  which  begins  before  June  1,  1981. 
Where  a  State  legislature  does  not  meet  in  1981  in  a  regular  session 
which  begins  before  April  1, 1981,  the  provision  is  not  to  be  a  require- 
ment of  State  law  until  June  1, 1982. 

4.  SUBTITLE  D :  RESCISSION  OF  H.R.  1543,  TRADE  ADJUSTMENT 
ASSISTANCE  PROGRAM  IMPROVEMENTS  (SEC.  895) 

H.R.  1543  amends  Title  II  of  the  Trade  Act  of  1974  to  improve  the 
operation  of  the  trade  adjustment  assistance  programs  for  workers  and 
firms  adversely  affected  by  increased  import  competition.  The  Commit- 
tee on  Ways  and  Means  ordered  the  bill  favorably  reported  with 
amendments  by  voice  vote  on  March  15,  1979.  H.R.  1543  was  officially 
reported  to  the  House  (H.  Kept.  96-57)  on  March  20, 1979.  The  House 
passed  H.R.  1543,  as  amended  by  the  Committee,  by  voice  vote  on 
May  30,  1979.  The  Senate  Committee  on  Finance  reported  the  bill 
favorably  with  committee  amendments  on  October  30,  1979. 

The  most  significant  provision  in  H.R.  1543  in  terms  of  program 
coverage  and  cost  would  extend  benefits  to  adversely-affected  workers 
and  firms  which  supply  parts  or  services  essential  to  the  production 
of  import-impacted  end  products.  Other  amendments  in  the  worker 
program  provide  retroactive  benefits  to  workers  unaware  of  the  one- 
year  time  limit  under  the  new  program  for  filing  petitions,  reduce  the 
minimum  pre-layoff  employment  eligibility  requirement,  extend  bene- 
fit periods  an  additional  26  weeks  to  workers  in  training  or  older  work- 
ers age  60  or  over,  increase  job  search  and  relocation  allowances,  estab- 
lish demonstration  training  projects,  and  institute  administrative 
procedures  to  accelerate  certification  and  benefit  delivery.  Other 
amendments  in  the  firm  program  expand  technical  assistance,  increase 
loan  levels,  lower  interest  rates  on  direct  loans,  authorize  interest 
rate  subsidies  for  loan  guarantees,  and  introduce  industry-wide  tech- 
nical assistance. 

The  Senate  Finance  Committee  amendments  to  the  House-passed 
bill  (1)  delete  the  "open  season"  for  workers  to  file  petitions  for  retro- 
active benefits  who  had  not  previously  filed,  (2)  substitute  inclusion 
of  authorized  leave  periods  in  the  existing  minimum  pre-layoff  em- 
ployment period  in  the  House-passed  bill,  (3)  authorize  suspension  of 
certifications  during  layoffs  unrelated  to  increased  import  competition, 
and  (4)  deduct  any  employee  reimbursements  from  job  search  and 
relocation  allowances.  The  reports  of  the  House  Committee  on  Ways 
and  Means  (No.  96-57),  dated  March  20,  1979)  and  the  Senate  Com- 
mittee on  Finance  (No.  96-385,  dated  October  30,  1979)  describe  the 
House-passed  and  Senate  Finance  Committee-reported  versions  of 
H.R.  1543  in  detail,  including  Congressional  Budget  Office  estimates 


m 

of  the  cost  of  the  bill  at  that  time,  other  matters  required  under  House 
rules,  changes  in  existing  law  made  by  the  bill,  and  minority  and  dis- 
senting views. 

The  First  Concurrent  Budget  Resolution  for  Fiscal  Year  1981 
assumes  enactment  of  this  legislation.  On  March  20,  1979,  CBO  esti- 
mated that  the  total  cost  of  the  bill,  as  ordered  reported  by  the  House 
Committee  on  Ways  and  Means,  was  $165  million  in  fiscal  year  1981. 
On  October  26,  1979,  CBO  estimated  the  total  cost  of  H.R.  1543,  as 
ordered  reported  by  the  Senate  Committee  on  Finance  was  $174  mil- 
lion in  fiscal  year  1981.  The  current  CBO  estimate,  provided  to  the 
Ways  and  Means  Committee  on  June  5,  1980,  of  the  total  cost  of  the 
House  and  Senate  versions  of  the  bill  in  fiscal  year  1981  is  $822  million. 

The  Committee  on  Ways  and  Means  agreed  to  rescind  passage  of 
H.R.  1543  as  a  spending  reduction  in  Title  VIII  by  provid- 
ing that  H.R.  1543  (96th  Congress)  is  repealed  effective  on  the  day 
before  the  effective  date  provided  by  section  303  of  that  bill  (date  of 
enactment  for  most  provisions).  The  Committee  agreed  to  claim  legis- 
lative savings  of  $822  million,  since  this  is  the  current  CBO  estimate 
of  the  fiscal  year  1981  total  cost  of  the  bill.  The  Committee  did  not 
consider  or  take  any  action  to  amend  the  trade  adjustment  assistance 
programs  under  present  law  in  order  to  reduce  spending  as  part  of  the 
budget  reconciliation  process. 

B.  TITLE  IX.  REVENUE  INCREASES 
1.  SUBTITLE  A:  MORTGAGE  SUBSIDY  BOND  TAX  ACT  OF  1980 1 
Present  Law 

(1)  Tax-exempt  bonds  generally 

Under  present  law  (Code  sec.  103),  interest  on  State  and  local  gov- 
ernmental bonds  generally  is  exempt  from  Federal  income  taxation. 
In  contrast,  interest  on  virtually  all  Federal  debt  obligations  is  subject 
to  Federal  income  taxation.  However,  in  order  for  the  interest  on  a 
State  or  local  government  bond  to  qualify  for  tax  exemption,  the  bond 
must  satisfy  certain  restrictions  placed  on  the  use  of  its  proceeds.  One 
statutory  restriction  applies  to  industrial  development  bonds.  Another 
restriction  is  the  arbitrage  provision. 

(2)  Industrial  development  bonds  (IDBs) 

(a)  General 

Present  law  restricts  the  use  of  industrial  development  bonds 
(IDBs)  issued  by  State  and  local  governments.  Prior  to  1968,  interest 
on  State  and  local  government  bonds  was  exempt  from  Federal  income 
taxation  regardless  of  the  manner  in  which  the  governmental  unit  used 
the  proceeds  of  its  bonds.  As  a  result,  State  and  local  governments 
could  issue  bonds  for  the  benefit  of  private  industries,  that  is,  indus- 
trial development  bonds.  Such  bonds  typically  were  used  to  finance 
industrial  plants.  In  the  case  of  an  IDB,  the  State  or  local  government 


1  The  Committee  on  Ways  and  Means  previously  reported  the  provisions  of  the 
Mortgage  Subsidy  Bond  Tax  Act  of  1980  as  H.R.  5741  (H.  Kept.  96-678).  The 
House  of  Representatives  passed  H.R.  5741  on  March  26,  1980. 
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would  purchase  the  facility  and  either  lease  or  sell  (on  an  installment 
basis)  the  facility  to  a  for-profit  corporation  for  the  amount  needed 
to  pay  the  interest  and  amortize  the  principal  on  the  bond.  Usually, 
the  State  or  local  government  assumed  no  liability  for  payment  of  the 
bonds.  Instead,  payment  of  the  interest  and  principal  was  guaranteed 
from  the  lease  or  installment  sales  contract. 

In  1968,  in  response  to  the  widespread  use  of  industrial  develop- 
ment bonds,  concern  over  their  potentially  adverse  effect  on  interest 
rates  on  traditional  State  and  local  government  obligations,  Federal 
revenues,  and  interstate  competition  for  the  location  of  new  indus- 
trial plants,  Congress  substantially  restricted  the  uses  for  which  tax- 
exempt  industrial  development  bonds  could  be  issued.  Under  current 
law  (Code  sec.  103(b)),  interest  on  industrial  development  bonds  is 
taxable,2  with  certain  exceptions. 

(b)  Housing  bonds 

One  exception  to  the  general  rule  of  taxability  of  interest  on  indus- 
trial development  bonds  is  for  industrial  development  bonds  used 
to  provide  residential  real  property  for  family  units  (Code  sec.  103(b) 
(4)  (A)  ).3  The  explanation  of  this  exception  in  the  legislative  history 
of  the  Revenue  and  Expenditure  Control  Act  of  1968  makes  no  dis- 
tinction between  multi-family  rental  housing  and  single-family 
owner-occupied  residences.  However,  at  that  time,  tax-exempt  bonds 
generally  were  not  being  issued  for  single-family  residences. 

Under  this  exception,  State  and  local  governments  currently  are 
allowed  to  issue  tax-exempt  bonds  for  rental  housing  if  the  housing 
is  owned  and  operated  by  a  private  party.  Since  the  bond  proceeds 
are  used  in  the  trade  or  business  of  a  private  party  and  the  interest 
and  principal  are  paid  by  that  trade  or  business,  the  bonds  are  in- 
dustrial development  bonds.  Nonetheless,  interest  on  these  bonds  is 
exempt  from  Federal  income  taxation  because  of  the  special  treatment 
afforded  to  industrial  development  bonds  for  residential  real  prop- 
erty for  family  units.  The  exemption  applies  regardless  of  whether 
the  rental  units  are  leased  to  low,  moderate  or  high  income  individ- 
uals. However,  bond  proceeds  may  not  be  used  to  provide  housing 
facilities  used  on  a  transient  basis,  such  as  a  hotel. 

State  and  local  governments  may  also  issue  tax-exempt  bonds  for 
rental  housing  if  the  facilities  are  owned  and  operated  by  a  gov- 
ernmental unit  or  a  tax-exempt  organization.  Such  bonds  are  not 
industrial  development  bonds  because  the  proceeds  are  used  in  a  trade 
or  business  of  an  exempt  person.  As  a  result,  interest  on  the  bonds  is 
exempt  from  Federal  income  taxation  under  the  general  rule  of  Code 
section  103(a).  As  is  the  case  with  industrial  development  bonds  for 


2  Under  Code  section  103(b),  a  State  or  local  government  obligation  is  an  in- 
dustrial development  bond  if  all  or  a  major  portion  of  the  proceeds  are  to  be 
used  directly  or  indirectly  in  a  trade  or  business  of  a  person  (other  than  a  State 
or  local  governmental  unit  or  a  tax-exempt  organization)  and  payment  of 
principal  or  interest  on  the  obligation  is  secured  by  an  interest  in,  or  derived  from 
payment  with  respect  to,  property  used  in  a  trade  or  business. 

8  In  addition  to  housing,  exempt  activities  include  sports  facilities,  conven- 
tion or  trade  show  facilities,  airports,  docks,  and  wharves,  solid  waste  dis- 
posal facilities,  air  and  water  pollution  control  facilities,  and  several  other 
activities. 
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rental  housing,  the  exemption  applies  regardless  of  whether  the  rental 
units  are  leased  to  low,  moderate  or  high  income  individuals. 

State  and  local  governments  are  also  permitted,  under  current  law, 
to  issue  tax-exempt  bonds  for  owner-occupied  housing.  Both  tax-ex- 
empt industrial  development  bonds  and  bonds  which  some  have  con- 
sidered to  be  tax-exempt  under  the  general  rule  of  Code  section  103 
(a)  have  been  issued  under  State  and  local  governments'  owner- 
occupied  housing  programs.  In  both  instances,  the  State  or  local  gov- 
ernment will  issue  a  bond  and  lend  the  bond  proceeds  to  private 
individuals,  at  a  higher  interest  rate  than  that  on  the  bonds,  for  the 
purchase  or  rehabilitation  of  homes.  In  general,  the  procedure  used  to 
direct  the  bond  proceeds  to  individual  borrowers  will  determine 
whether  the  bond  is  an  industrial  development  bond.  In  addition, 
whether  the  bond  is  a  tax-exempt  industrial  development  bond  or  a 
tax-exempt  bond  under  the  general  rule  of  Code  section  103(a),  the 
exemption  applies  regardless  of  whether  the  mortgage  loan  recipients 
are  low,  moderate,  or  high  income  individuals. 

(3)  Arbitrage  restrictions 

Present  law  also  restricts  the  tax-exempt  use  of  arbitrage  bonds 
(Code  sec.  103(c) ).  Prior  to  the  enactment  of  section  103(c)  in  1969, 
it  was  unclear  whether  State  and  local  governments  could  earn  profits 
solely  by  virtue  of  their  ability  to  issue  tax-exempt  bonds.  The  oppor- 
tunity to  earn  such  profits  arose  because  the  exemption  from  Federal 
income  tax  of  the  interest  on  State  and  local  government  bonds  allowed 
State  and  local  governments  to  issue  bonds  at  low  interest  rates.  It  was 
argued  by  some  that  the  bond  proceeds  could  then,  in  turn,  be  invested 
in  taxable  securities  paying  higher  interest  rates.  The  differential  in 
interest  rates  represented  a  profit  to  the  issuer,  commonly  referred  to 
as  arbitrage. 

In  1969,  in  order  to  clarify  present  law  and  because  of  Congress' 
concern  that  arbitrage  bonds  represented  indirect  subsidies  to  State 
and  local  governments,  that  arbitrage  bonds  prevented  taxation  of  in- 
terest on  Treasury  obligations  where  arbitrage  bonds  proceeds  were 
invested  in  Treasury  obligations  and  that  arbitrage  bonds  increased 
interest  rates  on  tax-exempt  obligations  generally,  Congress  enacted 
legislation  designed  to  prohibit  the  use  of  tax-exempt  bonds  for  the 
purpose  of  generating  arbitrage.  Sec.  601(a)  of  the  Tax  Keform  Act 
of  1969  provided  that  interest  on  arbitrage  bonds  4  was  not  exempt 
from  Federal  income  tax.  Under  that  provision,  with  two  exceptions, 
bond  proceeds  may  not  be  invested  in  securities  which  pay  a  materially 
higher  yield  than  the  bonds.  The  first  exception  provides  that  bond 
proceeds  placed  in  a  reasonable  reserve  account  may  be  invested  in 
securities  which  pay  a  higher  yield.  The  second  exception  provides 

*  Arbitrage  bonds  are  defined  as  obligations  the  proceeds  of  which  are  reason- 
ably expected  to  be  used  to  purchase  securities  which  pay  a  yield  materially  higher 
than  the  yield  on  the  State  or  local  government  obligations.  Arbitrage  bonds  are 
also  defined  as  obligations  the  proceeds  of  which  are  reasonably  expected  to  be 
used  to  replace  funds  which  were  used  to  acquire  higher  yield  securities.  The 
effect  of  the  provision  is  to  limit  the  investment  yield  on  securities  acquired  by 
a  State  or  local  government  with  the  proceeds  of  its  own  obligations. 
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that  bond  proceeds  may  be  invested  in  higher  yield  securities  for  a 
temporary  period  until  such  proceeds  are  needed  for  the  purpose 
for  which  the  bond  was  issued. 

The  regulations  under  section  103(c)  provide  three  basic  rules  in 
determining  whether  the  return  on  investments  is  materially  higher 
than  the  yield  on  the  bonds.  The  general  rule  of  the  regulations  allows 
an  issuer  to  acquire  securities  with  a  yield  of  %  of  1  percentage  point 
higher  than  the  yield  of  the  bonds.  This  provision  is  enforced  through 
the  denial  of  tax  exemption  to  a  bond  the  proceeds  of  which  are  reason- 
ably expected  to  be  invested  in  securities  on  which  the  yield  exceeds  the 
yield  on  the  bond  by  more  than  y8  of  1  percentage  point. 

In  addition  to  the  y8  of  1  percentage  point  arbitrage,  an  issuer  is 
also  allowed  in  certain  circumstances  to  recover  administrative  costs 
through  arbitrage.  Current  Treasury  regulations  allow  the  recovery  of 
such  costs  by  excluding  them  from  the  computation  of  the  yield  on  the 
obligations  acquired  with  bond  proceeds,  if  such  obligations  are 
acquired  to  carry  out  the  purpose  of  the  governmental  program  for 
which  bonds  are  issued.  Thus,  in  the  case  of  an  owner-occupied  housing 
program,  administrative  costs  paid  by  the  mortgagor  as  a  part  of 
each  mortgage  payment  are  not  taken  into  account  in  determining  the 
yield  on  the  mortgage  notes  (i.e.,  the  obligations  acquired  with  the 
bond  proceeds) .  As  a  result  of  this  rule,  the  interest  rate  on  mortgages 
acquired  with  bond  proceeds  may  exceed  the  actual  interest  rate  on 
the  bonds  by  one-eighth  of  1  percentage  point  plus  the  amount  neces- 
sary to  recover  administrative  costs. 

In  the  case  of  mortgage  bonds,  administrative  costs  are  defined  as : 
(1)  the  cost  of  issuing  (such  as  attorneys'  fees,  printing  costs  and 
other  similar  costs),  carrying,  or  repaying  the  bond;  (2)  the  under- 
writers' discount ;  and  (3)  the  cost  of  purchasing,  carrying,  and  selling 
or  redeeming  the  mortgage  bonds.  The  cost  of  carrying  mortgage  bonds 
has  been  interpreted  by  some  as  including  costs  which  relate  to  the 
operation  of  the  mortgage  loan  program.  Such  costs,  known  as  pro- 
gram costs,  include  servicing  fees  paid  to  a  savings  and  loan  associa- 
tion, bank  or  mortgage  lender,  origination  fees  paid  to  such  entities, 
special  insurance  costs,  and  any  other  costs  relating  to  the  mortgage 
loans. 

Under  present  law,  no  restrictions  or  limitations  have  been  placed 
on  the  total  amount  of  administrative  costs  which  may  be  passed 
on  to  the  mortgagor.5  In  addition,  administrative  costs  which  relate 
to  bond  proceeds  placed  in  reserve  accounts  have  customarily  been 
charged  to  mortgagors.  In  other  words,  a  mortgagor  will  typically 
be  required  to  pay  the  administrative  costs  with  respect  to  the  bonds 
used  to  provide  funds  for  the  mortgage  loan  and  the  administrative 
costs  with  respect  to  the  bonds  used  to  establish  a  reserve  account. 
These  administrative  costs  are  recovered  either  by  requiring  the 

5  As  a  result  of  the  absence  of  any  limitation  or  restrictions  on  issuance  costs, 
the  total  cost  relating  to  the  issuance  of  bonds  and  relating  to  the  operation  of 
the  mortgage  loan  program  will  increase  the  effective  interest  rate  on  a  mort- 
gage loan  by  1.00  to  1.50  percentage  points.  Typically,  ys  of  the  increases  will 
reflect  issuance  costs  and  %  of  the  increase  will  reflect  program  costs. 
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mortgagor  to  pay  the  costs  at  the  time  of  purchase  or  by  increasing 
the  stated  interest  rate  on  the  mortgage  loans.6 

As  indicated  above,  State  and  local  governments  also  are  able  to  earn 
arbitrage  under  the  temporary  period  and  reserve  account  exceptions 
to  the  arbitrage  rules.  The  temporary  period  exception  allows  the 
issuer  to  invest  the  entire  amount  of  the  bond  proceeds  without  restric- 
tion on  the  yield  until  the  proceeds  are  needed  for  home  mortgage 
loans.  Treasury  regulations  provide  that  a  temporary  period  is  the 
3-year  period  beginning  on  the  date  of  issuance  provided  the  issuer 
proceeds  with  due  diligence  in  expending  the  bond  proceeds  for  their 
stated  purpose. 

In  addition  to  the  arbitrage  under  the  temporary  period  exception, 
an  issuer  is  also  able  to  earn  substantial  arbitrage  under  the  reserve 
account  exception.  That  rule  allows  an  issuer  to  establish  a  reasonably 
required  reserve  account  with  bond  proceeds.  Unless  the  issuer  can 
demonstrate  to  the  IRS  that  a  higher  amount  is  reasonable,  the  account 
may  not  exceed  15  percent  of  the  original  face  amount  of  the  bonds. 
Under  present  law,  an  issuer  is  entitled  to  an  unrestricted  yield  on  obli- 
gations purchased  with  those  bond  proceeds  placed  in  a  reserve 
account.7 

Under  present  law,  an  issuer  generally  is  not  required  to  reduce  the 
size  of  the  reserve  accounts  as  the  bonds  or  mortgages  are  retired.  As  a 
result,  the  ratio  of  the  mortgage  reserve  account  and  debt  service  ac- 
count to  the  actual  monthly  mortgage  payments  and  to  the  actual  debt 
service  payment  on  the  bonds  will  increase  above  150  percent.  Simi- 
larly, the  ratio  of  the  reserve  account  to  the  total  outstanding  bonds 
will  increase  above  15  percent.8 


8  In  a  typical  transaction,  a  mortgagor  will  be  required  to  pay  an  origination 
fee,  an  insurance  charge  and  a  participation  fee  at  the  time  he  purchases  a  house. 
The  amounts  which  are  customarily  referred  to  as  points  increase  the  effective 
interest  rate  on  the  mortgage  loan  by  approximately  0.6  percentage  point.  In 
addition,  a  servicing  fee  to  the  lending  institution  which  services  the  mortgages, 
additional  insurance  fees  and  other  fees  are  required  to  be  paid  by  the  mortgagor 
as  part  of  his  monthly  payment  on  the  mortgage  loan.  These  costs  are  included 
in  the  stated  interest  rate  on  the  mortgage  loan.  As  a  result  of  the  ability  of 
the  issuer  to  recover  the  costs  by  requiring  them  to  be  paid  by  the  mortgagor, 
the  effective  interest  rate  on  mortgages  will  exceed  the  yield  on  the  bonds  by 
approximately  1.125  to  1.625  percentage  points. 

7  In  a  typical  single-family  housing  bond  program,  the  reserve  accounts  will 
be  12  to  13  percent  of  the  original  face  amount  of  the  bond.  Customarily,  issuers 
will  establish  2  reserve  accounts  from  bond  proceeds.  The  first  reserve  account 
is  referred  to  as  the  mortgage  reserve  fund.  This  reserve  will  generally  equal 
150  percent  of  the  regularly  scheduled  monthly  payments  due  on  all  the  mort- 
gage loans.  This  reserve  is  designed  to  provide  funds  to  pay  the  debt  service  on 
the  bonds  in  the  event  that  a  major  portion  of  the  mortgagors  are  delinquent  on 
their  mortgage  payments  for  the  entire  month.  It  also  provides  a  defense  in  the 
case  of  defaults  during  the  time  necessary  to  recover  insurance  on  the  mortgage 
or  to  liquidate  the  security  for  the  mortgage.  The  second  reserve,  referred  to  as 
the  debt  service  reserve  fund,  will  be  equal  to  150  percent  of  the  highest  annual 
debt  service  payable  on  the  bonds  at  the  time  of  issuance.  This  reserve  account  is 
designed  to  provide  funds  to  pay  the  debt  service  on  the  bonds  in  the  event  of  an 
unusually  high  number  of  defaults  or  delinquencies  on  the  mortgage  loans. 

8  For  example,  in  a  typical  program,  one-half  of  the  mortgages  can  reasonably 
be  expected  to  be  retired  by  the  end  of  12  years  because  of  prepayments.  This,  in 
turn,  will  cause  a  portion  of  the  bonds  to  be  retired  at  the  end  of  12  years  (ap- 
proximately one-half  of  the  bonds).  However,  the  reserve  accounts  will  remain 
at  their  original  levels  and  the  bonds  used  to  fund  these  accounts  will  remain 
outstanding  for  the  remainder  of  the  maturity  of  the  bonds. 
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Present  law  also  places  no  restrictions  on  the  use  of  the  arbitrage 
generated  from  mortgage  loans,  or  from  temporary  period  and  reserve 
account  investments.  In  some  instances,  these  profits  will  be  used  to 
provide  interest  rebates  to  mortgagors.  However,  in  most  instances, 
these  profits  will  revert  to  the  issuers. 

In  addition  to  the  general  rule  which  limits  the  yield  on  mortgage 
loans  made  with  bond  proceeds  to  y8  of  1  percentage  point  plus  admin- 
istrative costs,  present  law  provides  two  alternative  rules. 

The  first  alternative  provides  that  bond  proceeds  may  not  be  in- 
vested in  mortgage  loans  on  which  the  yield  exceeds  the  yield  on  the 
bonds  by  more  than  y2  of  1  percentage  point.  The  effect  of  this  rule 
is  to  limit  the  amount  of  arbitrage  an  issuer  may  obtain  to  y2  of  1 
percentage  point.  An  issuer  which  elects  to  use  this  alternative  rule 
is,  however,  not  entitled  to  invest  the  bond  proceeds  for  a  temporary 
period  at  an  unlimited  yield.  Thus,  all  bond  proceeds  may  only  be 
invested  in  securities  (including  mortgages)  on  which  the  yield  ex- 
ceeds the  yield  on  the  bond  by  y2  of  1  percentage  point  or  less.  As  with 
the  y8  of  1  percentage  point  rule,  administrative  costs  may  be  recov- 
ered in  addition  to  the  permitted  arbitrage  so  that  the  issuer's  arbi- 
trage cannot  exceed  y2  of  1  percentage  point  plus  an  amount  necessary 
to  reimburse  the  issuer  for  administrative  costs.  An  issuer  which  elects 
this  y2  of  1  percentage  point  rule  is  also  allowed  to  invest  bond  pro- 
ceeds placed  in  a  reasonable  reserve  at  an  unrestricted  yield. 

In  lieu  of  the  general  rule  (i.e.,  y8  of  1  percentage  point)  or  the 
first  alternative  rule  (i.e.,  y2  of  1  percentage  point),  an  issuer  may 
use  a  second  alternative  rule  which  limits  the  yield  on  the  securities 
acquired  with  bond  proceeds  to  iy2  percentage  points  above  the 
yield  on  the  bonds.  This  rule  is  a  special  rule  that  may  be  used  only 
where  the  proceeds  of  the  bonds  are  used  to  finance  governmental  pro- 
grams. Under  the  iy2  percentage  rule,  program  costs  must  be  recov- 
ered by  the  issuer  from  this  spread  rather  than  added  to  the  permitted 
spread.  In  addition  to  the  arbitrage  on  mortgage  loans,  an  issuer  is  also 
allowed  to  invest  the  entire  bond  proceeds  at  an  unrestricted  yield 
under  the  temporary  period  rule.  Moreover,  bond  proceeds  placed  in  a 
reasonable  reserve  account  may  be  invested  in  securities  at  an  unre- 
stricted yield. 

Background  on  the  Use  of  Tax-Exempt  Bonds  for 
Owner-Occupied  Housing 

(1)  Description  of  an  owner-occupied  housing  bond  program 
(a)  General 

In  a  typical  housing  bond  program,  a  State  or  local  government  will 
issue  a  revenue  bond  for  the  purpose  of  making  low-interest  mortgage 
loans  for  single-family  homes.  The  lower  tax-exempt  interest  rates  on 
the  bonds  allow  the  State  or  local  government  to  relend  the  bond  pro- 
ceeds to  individuals  at  approximately  one  or  two  percentage  points 
below  conventional  home  mortgage  interest  rates.  The  bonds  are 
repaid  from  the  mortgage  payments  collected  from  the  individual 
homeowner-mortgagors. 

Generally,  the  sole  security  for  the  bonds  is  the  pool  of  mortgage 
loans  made  with  the  bond  proceeds  and  reserve  accounts  established 
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from  the  bond  proceeds.1  In  addition,  private  insurers  and  the  Federal 
government,  through  its  VA  and  FHA  programs,  typically  insure  re- 
payment of  the  mortgages  and,  thus  indirectly,  the  bonds.  Usually, 
there  is  no  general  obligation  for  repayment  on  the  part  of  the  issuing 
State  or  local  government. 

Mortgage  loans  are  typically  made  through  lending  institutions.2 
These  institutions  also  service  the  loans.  Loan  applicants  must  satisfy 
the  credit  criteria  established  for  the  program.  A  commercial  trustee 
will  generally  act  as  trustee  of  the  repayment  proceeds  and  make 
interest  and  principal  payments  to  bondholders.  Usually,  the  issuing 
government's  primary  role  is  issuing  the  bonds  and  establishing  guide- 
lines for  eligibility  for  mortgage  loans. 

Guidelines  for  eligibility  for  mortgage  loans  under  existing  mort- 
gage subsidy  bond  programs  have  differed  for  each  issuing  govern- 
mental unit.  Usually,  these  programs  limit  participation  to  low-  and 
moderate-income  individuals.  However,  the  definition  of  low  to  mod- 
erate income  has  been  subject  to  different  meanings  for  each  issuer. 
Some  jurisdictions  have  conducted  bond-financed  urban  renewal  and 
community  development  programs  in  which  no  income  restrictions 
were  placed  upon  participants. 

(b)  Certain  new  construction  programs 

In  addition  to  making  mortgage  money  available  to  home  pur- 
chasers, some  State  and  local  governments  operate  programs  that  pro- 
vide low-interest  loans  to  single-family  housing  developers.  Under 
such  a  program,  the  governmental  agency  will  make  construction 
period  loans  to  developers.  Typically,  the  loan  proceeds  are  obtained 
through  the  use  of  short-term  tax-exempt  notes.  In  order  to  qualify 
for  such  loans,  developers  are  usually  required  to  construct  single- 
family  housing  which  will  be  sold  to  individuals  meeting  the  issuer's 
income  eligibility  requirements. 

The  short-term  notes  used  to  provide  construction  period  loans  are 
industrial  development  bonds  since  the  note  proceeds  are  used  in  the 
trade  or  business  of  the  developers.  However,  the  notes  are  tax  exempt 
under  the  exception  for  industrial  development  bonds  for  residential 
real  property  for  family  units. 

In  certain  instances,  a  program  which  provides  construction  period 
loans  to  developers  has  been  combined  with  a  program  which  provides 
mortgage  loans  to  home  purchasers.  In  such  instances,  the  State  or 
local  government  will  also  issue  long-term  tax-exempt  bonds  for  own- 
er-occupied housing  and  designate  that  the  bond  proceeds  are  to  be 
used  to  provide  mortgage  loans  for  the  particular  housing  units  con- 
structed by  the  participating  developers.  Typically,  the  bond  proceeds 


1  Typically,  12  to  13  percent  of  the  bond  proceeds  are  placed  in  a  reserve 
account.  For  example,  for  a  $100  million  bond  issue,  $12  to  $13  million  of  the  pro- 
ceeds would  be  placed  in  a  reserve  account.  Under  the  section  103(c)  arbitrage 
rules,  bond  proceeds  placed  in  a  reasonable  reserve  account  (but  generally  not 
more  than  15  percent  )  may  be  invested  at  an  unlimited  yield. 

2  Some  State  housing  agencies  and  at  least  one  local  housing  agency  originate 
and  service  their  own  loans. 
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will  be  reloaned  to  home  purchasers  through  one  of  the  procedures 
described  below. 

(c)  Relending  procedures 

Three  procedures  are  generally  used  to  funnel  bond  proceeds  to 
individuals  under  an  owner-occupied  housing  program.  Under  each 
procdure,  the  State  or  local  government  will  issue  bonds  and  lend  the 
proceeds  to  private  individuals  for  the  purchase  or  rehabilitation  of 
homes.  One  procedure,  commonly  called  the  loan  to  lenders  procedure, 
involves  the  use  of  tax-exempt  industrial  development  bonds  and  the 
other  two  procedures,  commonly  called  the  agency  procedure  and  the 
forward  commitment  mortgage  purchase  procedure,  involve  the  use  of 
tax-exempt  bonds  which  are  generally  not  considered  to  be  industrial 
development  bonds. 

Loans  to  lenders  procedure 

Under  the  loans  to  lenders  procedure,  a  State  or  local  government 
issues  bonds  and  lends  the  bond  proceeds  to  lending  institutions  which 
in  turn  use  the  proceeds  to  finance  home  mortgage  loans.  The  issuing 
government  agency  typically  will  require  that  the  lending  institutions 
offer  mortgage  loans  at  a  stipulated  interest  rate.  Additionally,  the 
government  agency  may  establish  income  eligibility  requirements  and 
other  restrictions  on  the  loans.  The  bonds  are  industrial  develop- 
ment bonds  since  the  proceeds  are  used  in  the  trade  or  business  of  the 
lending  institutions.  However,  the  interest  on  these  bonds  is  exempt 
from  Federal  income  taxation  as  a  result  of  the  special  treatment 
afforded  to  industrial  development  bonds  for  residential  real  property 
for  family  units. 

Agency  procedure 

Under  the  agency  procedure,  bond  proceeds  are  made  available  for 
mortgage  loans  through  one  or  more  lending  institutions  which  orig- 
inate mortgage  loans  as  an  agent  of  the  issuer.  The  issuing  govern- 
ment agency  determines  the  interest  rates  that  will  be  paid  by  the 
mortgagors  on  the  loans,  as  well  as  the  income  eligibility  criteria,  if 
any,  lor  obtaining  a  loan.  In  addition,  other  restrictions  such  as  pur- 
chase price  and  mortgage  ceilings  may  be  imposed.  Since  the  bond 
proceeds  generally  are  not  considered  to  be  used  in  a  trade  or  business, 
but  for  the  purchase  of  homes  by  private  individuals,  the  bonds  have 
not  been  considered  to  be  industrial  development  bonds. 

Forward  commitment  mortgage  purchase  procedure 

Under  the  forward  commitment  mortgage  purchase  procedure, 
lending  institutions  originate  mortgage  loans  and  then  sell  them  to  the 
bond  issuer  under  pre-existing  purchase  commitments.  In  effect,  the 
issuer  uses  the  bond  proceeds  to  provide  a  secondary  mortgage  market 
for  the  lending  institutions.  Typically,  the  purchase  commitment 
agreement  includes  criteria  as  to  the  type  and  amount  of  the  mortgages 
that  will  be  purchased  by  the  issuer.  In  addition,  the  issuer  may  impose 
income  limitations  on  mortgagors.  Since  the  bond  proceeds  are  gen- 
erally not  considered  to  be  used  in  a  trade  or  business  of  a  private 


442 


party,  but  for  the  purchase  of  mortgage  loans,  the  bonds  are  not  con- 
sidered to  be  industrial  development  bonds. 

(d)  Factors  relating  to  marketing  the  bonds 

The  effectiveness  of  an  owner-occupied  housing  program  will  depend 
on  the  ability  of  an  issuer  to  effectively  market  its  bonds  at  a  low  in- 
terest rate.  The  mortgage  rate  charged  to  individual  borrowers  typi- 
cally will  be  from  1  to  2  percentage  points  above  the  interest  rate  the 
issuer  must  pay  on  the  bond  issue.  Thus,  to  reduce  monthly  payments 
for  home  buyers,  the  issuer  must  obtain  a  favorable  interest  rate  on 
the  bonds.  The  rate  will,  in  turn,  depend  on  two  factors :  the  prevailing 
overall  market  rate  and  the  rating  the  bond  receives  from  a  rating 
agency. 

In  rating  a  bond  issue,  a  rating  agency  is  generally  concerned  with 
three  factors :  the  quality  and  composition  of  the  mortgage  pool  that 
provides  collateral  for  the  bonds,  the  level  of  collateralization  of  the 
bonds,  and  the  treatment  of  mortgage  prepayments. 

The  quality  and  composition  of  the  mortgage  pool  depends  on  wheth- 
er the  loans  are  for  single  family,  one  to  four  family,  or  condominium 
type  properties.  It  will  also  depend  on  loan  to  value  ratios  and  whether 
the  loans  are  FHA  insured,  VA  guaranteed,  or  are  conventional  loans 
that  are  privately  insured.  Additionally,  it  will  depend  upon  the  past 
record  of  the  lending  institutions  which  originate  and  service  the  loans 
as  well  as  the  financial  condition  of  the  borrowers. 

To  obtain  a  high  quality  mortgage  pool,  a  program  will  be  structured 
so  that  a  mortgage  pool  contains  a  substantial  portion  of  loans  to  mod- 
erate or  high  income  homebuyers.  Additionally,  it  will  require  fa- 
vorable loan  to  value  ratios  which  will  generally  result  in  a  downpay- 
ment  by  the  homebuyers  in  excess  of  5  percent. 

The  level  of  collateralization  of  the  bonds,  i.e.,  the  degree  to  which 
the  bonds  are  secured  by  reserves  or  mortgages,  is  generally  95  to  97 
percent  of  the  face  amount  of  the  bonds.  This  shortfall  results  from 
the  underwriting  discount  and  cost  of  issuance  which  are  paid  directly 
out  of  bond  proceeds.  The  shortfall  will  generally  be  from  3  to  5  per- 
cent of  the  total  amount  of  the  bond  issue. 

One  method  of  making  up  the  shortfall  is  through  the  arbitrage 
earned  on  the  reserve  accounts  established  with  a  portion  of  the  bond 
proceeds.  Although  the  arbitrage  rules  (Code  sec.  103(c) ),  in  general, 
preclude  the  investment  of  bond  proceeds  in  materially  higher  yielding 
securities,  issuers  have  been  able  to  invest  reserves  in  materially  higher- 
yielding  securities  as  a  result  of  an  exception  to  the  arbitrage  rules 
which  does  not  apply  those  rules  to  reasonable  reserve  accounts.  The 
reserves  will  generally  be  12  to  15  percent  of  the  bond  proceeds.  If 
arbitrage  profits  are  not  ultimately  needed  to  meet  debt  service  charges, 
they  are  typically  distributed  to  the  issuing  government  or  split  in 
some  fashion  between  the  issuing  government  and  participating 
lenders. 

The  shortfall  also  may  be  made  up  through  the  use  of  participation 
fees.  These  fees  are  paid  by  the  borrowers  at  the  time  they  close  on 
their  home  purchases.  In  some  cases,  these  fees  have  been  as  high  as 
3y2  points. 

The  final  consideration  in  structuring  a  bond  issue  is  the  treatment 
of  mortgage  prepayments.  Bond  issues  may  either  be  structured  to 
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require  the  prepayment  to  be  used  to  call  a  portion  of  the  bonds  or  to 
be  reinvested  in  additional  mortgages.  One  method  of  decreasing  the 
volume  of  prepayments  is  to  allow  loan  assumptions. 

(2)  State  and  local  government  restrictions  on  tax-exempt  bonds 
for  owner-occupied  housing 

(a)  State  programs 

The  first  consideration  in  any  mortgage  subsidy  bond  program  is 
whether  any  State  constitutional  prohibition  prevents  the  lending  of 
State  credit  in  such  programs.  In  many  States,  the  courts  have  ruled 
that  the  financing  of  low-  and  moderate-income  housing  is  a  permis- 
sible use  of  State  credit.  In  some  States,  the  financing  of  housing  for 
any  income  group  has  been  upheld  on  the  grounds  that  housing  itself 
is  a  public  purpose.  Absent  a  constitutional  prohibition,  State  pro- 
grams are  generally  established  under  statutes  creating  a  State  hous- 
ing finance  agency  authorized  to  issue  bonds. 

(b)  Local  programs 

Whether  State  law  permits  a  local  government  to  issue  housing 
bonds  generally  depends  on  specific  statutory  authorization;  the 
absence  of  a  law  prohibiting  the  bond  issues  is  not  sufficient.  Excep- 
tions to  this  rule  include  such  States  as  Delaware,  Illinois,  and  Kansas, 
in  which  localities  have  the  power  under  home  rule  provisions  to  issue 
mortgage  bonds. 

The  most  common  type  of  State  authorizing  statute  is  an  industrial 
or  economic  development  revenue  bond  law.  These  have  been  used  in 
Colorado  and  West  Virginia,  among  others.  In  many  States,  these  laws 
have  been  amended  to  specifically  include  residential  real  property  for 
family  units.  In  other  States,  such  as  Louisiana  and  Oklahoma,  mort- 
gage bonds  are  issued  under  the  authority  of  public  trust  laws.  Sepa- 
rate authorities,  or  public  trusts,  are  set  up  to  issue  bonds  for  the  benefit 
of  the  city  or  State  involved.  Finally,  there  are  a  number  of  miscel- 
laneous laws  in  various  States.  The  State  of  Minnesota  has  authorized 
several  cities,  including  Minneapolis,  to  exercise  the  same  powers  in 
housing  finance  as  the  Minnesota  Housing  Finance  Agency.  In  Cali- 
fornia, bond  issues  are  authorized  to  finance  housing  in  designated 
redevelopment  areas  under  new  construction  and  rehabilitation  pro- 
grams. State  laws  may  also  restrict  the  type  of  program  which  can  be 
operated. 

Reasons  For  Change 
In  General 

The  Federal  Government  has  long  pursued  projects  of  housing 
assistance  through  direct  spending  programs,  specific  provisions  in 
the  tax  laws,  and  credit  policies.  The  most  direct  form  of  housing 
assistance  has  traditionally  benefited  the  lowest  income  groups  by 
providing  basic  shelter  for  low-income  families.  For  most  of  the  direct 
outlay  Federal  programs,  matching  funds  by  State  and  local  govern- 
ments are  required  as  a  specified  percentage  of  the  total  cost.  For  other 
income  groups,  Federal  housing  assistance  is  provided  in  the  form  of 
mortgage  insurance,  secondary  markets  for  mortgage  lenders,  and 
various  tax  provisions.  Cost  projections  for  major  housing  assistance 
programs  for  the  next  five  years  are  shown  in  Table  1. 
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Table  1. — Cost  Projections  for  Major  Housing 
Assistance  Programs,  Fiscal  Years  1980-84 

[Billions  of  dollars] 
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1  Includes  section  8  rental  assistance,  public  housing,  section  235  homeowner- 
ship  assistance,  section  236  and  other  rental  assistance. 

2  These  figures  are  20  percent  of  the  estimated  outlays  for  community  develop- 
ment block  grants.  This  is  a  rough  estimate  of  the  proportion  of  the  funds  used 
for  housing  assistance. 

Since  the  end  of  World  War  II.  three  States — California,  Oregon, 
and  Wisconsin — have  issued  general  obligation  bonds  from  which 
the  proceeds  are  used  to  provide  mortgage  financing  for  veterans.  In 
1978,  $1.2  billion  were  issued  for  this  purpose. 

State  housing  agencies  began  to  issue  some  tax-exempt  bonds,  which 
were  not  general  obligation  bonds,  for  owner-occupied  housing  in  the 
early  1970\s.  However,  prior  to  1978,  most  State  housing  finance  agency 
bonds  were  issued  to  provide  multifamily  rental  housing.  The  volume 
of  their  bonds  for  owner-occupied  housing  varied  between  $36  million 
and  $680  million  from  1971  through  1976  and  was  $959  million  in  1977. 
In  1978,  the  amount  of  tax-exempt  bonds  for  owner-occupied  housing 
issued  by  State  housing  finance  agencies  increased  to  $2.8  billion.  In  ad- 
dition, since  May  1978,  numerous  localities  have  begun  issuing  such 
bonds. 

During  1978,  State  and  local  governments  issued  $3.4  billion  of  tax- 
exempt  bonds  for  owner-occupied  housing.  This  amount  represented 
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approximately  7.4  percent  of  the  aggregate  of  the  tax-exempt  long- 
term  financing  for  all  purposes  by  State  and  local  governments  during 
1978.  In  1979,  State  and  local  governments  issued  $8.7  billion  of  tax- 
exempt  bonds  for  owner-occupied  housing.3  This  amount  represents 
20.4  percent  of  the  aggregate  for  tax-exempt  long-term  financing  for 
all  purposes  by  State  and  local  governments  during  1979.  In  addition, 
between  January  1  and  June  30,  1980,  $7.4  billion  of  bonds  was  issued. 
It  is  estimated  that  an  additional  $4.1  billion  of  bonds  will  be  issued 
after  June  30,  1980.  The  relative  portions  of  all  borrowings  by  State 
and  local  governments  during  1976,  1977,  1978,  1979,  and  1980  are 
shown  in  Table  2. 

Table  2. — Percentage  Distribution  of  Purposes  for  Issuing 
Tax-Exempt  Bonds  by  State  and  Local  Governments,  1976-80 

[Percent] 

Activity  1976     1977     1978     1979     *  1980 

Owner-occupied  housing   1.8  1.9     7.4  20.4  31.9 

Multi-family  rental  housing   4.  3  3.  4     5.  4  8.  5  2.  5 

Education   15.3  11.3  13.5  11.6  10.4 

Water  and  sewer   9.  8  10.  0     9.  7  8.  8  6.  8 

Highways,  bridges,  and  tunnels   4.  6  3.  1     4.  1  2.  2  1.  3 

Gas  and  electric   13.  2  12.  7  13.  0  11.  1  6.  4 

Industrial  development   1.1  1.  1      1.  3  3.  2  2. 4 

Pollution  control   7.  9  8.  6     7.  5  6.  8  5.  4 

Hospital   8.  1  10. 4     6. 8  8. 3  7.  1 

Various  purposes   34.0  37.4  31.2  19.2  25.8 

1  Estimate  of  distribution  through  June  30,  1980. 

Any  change  in  the  level  of  Federal  assistance  raises  issues  of  hous- 
ing, budgetary,  economic,  and  tax  policy.  Tax-exempt  bonds  tend  to 
offset  the  impact  of  the  budgetary  and  monetary  policies  on  housing 
and  to  shift  the  burden  to  other  sectors  of  the  economy.  As  a  result  of 
the  tremendous  increase  in  the  use  of  tax-exempt  bonds  for  housing, 
the  Committee  believes  it  was  necessary  to  reexamine  the  relevant  tax 
provisions  that  permit  the  use  of  these  bonds. 

(1)  Effect  on  the  tax  system 

The  Committee  is  concerned  with  the  effect  that  substantial  increases 
in  the  p  mount  of  tax-exempt  bo^ds  would  have  on  the  equity  and 
progressivity  of  the  tax  system.  Higher  income  individuals  are  the 
major  purchasers  of  tax-exempt  bonds.  As  a  result,  when  large  amounts 
of  income  escape  taxation,  it  makes  others  who  are  not  able  to  use 
tax-exempt  bonds  or  tax  shelters  dissatisfied  with  our  tax  system, 
and  t^us,  produces  a  direct  threat  to  our  self -assessment  system  of 
taxation. 


3  Approximately  $3.2  billion  of  this  amount  was  issued  prior  to  April  25,  1979. 
The  remaining  $5.5  billion  of  bonds  issued  during  1979  was  issued  pursuant  to  the 
transitional  rules  of  the  bill. 
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(2)  Efficiency  of  tax-exempt  housing  bonds 

The  Committee  is  also  concerned  with  whether  tax-exempt  bonds 
are  an  efficient  method  of  providing  a  subsidy  to  housing.  Additional 
tax-exempt  bonds  can  be  sold  only  if  their  yields  are  sufficiently  at- 
tractive to  compete  with  the  after  tax  yields  of  other  investments.  As 
the  supply  of  tax-exempt  bonds  grows,  issuers  must  offer  higher 
and  higher  interest  rates  to  make  the  bonds  attractive  to  investors  in 
progressively  lower  tax  brackets,  because  there  are  only  a  limited 
number  of  taxpayers  in  the  very  high  tax  brackets  for  whom  tax- 
exempt  bonds  are  an  attractive  investment  at  any  interest  rate.  Thus,  as 
the  supply  of  tax-exempt  bonds  goes  up  and  the  interest  rate  on  them 
rises,  the  interest  rate  subsidy  provided  declines. 

Furthermore,  there  is  some  evidence  from  recent  issues  of  mortgage 
subsidy  bonds  that  the  process  of  financing  home  mortgages 
through  the  use  of  tax-exempt  bonds  involves  relatively  large  fees  and 
administrative  costs,  resulting  in  substantially  less  assistance  to  the 
home  buyer  than  its  cost  to  the  Federal  Government.  In  addition,  some 
issuers  appear  to  have  delayed  placing  the  bond  proceeds  in  mortgages 
in  order  to  earn  arbitrage,  thus  obtaining  a  further  benefit  at  the  cost 
of  the  Federal  Government. 

(3)  Effect  on  the  budget  process 

Increased  direct  spending  for  housing  assistance  and  increased  tax 
expenditures  for  housing  of  the  same  magnitude  have  the  same  impact 
on  the  budget.  In  an  effort  to  contain  future  budget  outlays  for  hous- 
ing assistance,  Congress  has  reduced  new  budget  authority  for  that 
purpose  from  $34  billion  in  fiscal  year  1979  to  a  target  of  $26  billion 
in  fiscal  year  1980.  At  the  same  time,  the  recent  growth  of  the  use  of 
tax-exempt  bonds  for  single-family  owner-occupied  residences  has  been 
dramatic.  As  a  result,  the  Committee  is  concerned  that  the  use  of  tax- 
exempt  bonds  for  financing  owner-occupied  residences  provides  a  means 
to  avoid  the  budget  process  through  tax  expenditures  that  are  not  spe- 
cifically authorized.  The  revenue  loss  from  these  issues  is  about  $23  mil- 
lion per  year  for  each  $1  billion  of  outstanding  bonds,  and  thus  the 
annual  revenue  loss  from  the  $12.1  billion  housing  bonds  issued  in  1978 
and  1979  is  about  $275  million  a  year.  Continuation  of  that  rate  of 
growth  in  housing  bond  issues  through  1985  is  estimated  to  result  in  a 
revenue  loss  of  $16.7  billion  in  that  year.  The  Committee  believes  that 
this  bill  will  permit  Congress  to  determine  the  amount  of  tax  expend- 
itures that  are  to  be  made  for  housing.  The  Committee  also  is  concerned 
that  use  of  tax-exempt  bonds  for  financing  items  other  than  housing 
may  proliferate  in  the  future,  and  the  Committee  intends  to  study  these 
uses  with  great  care  when  they  occur. 

(4)  Effect  of  tax-exempt  bonds  on  capital  formation 

An  increase  in  Federal  housing  assistance  directs  a  larger  frac- 
tion of  total  savings  into  housing  and  away  from  other  forms  of  in- 
vestment. In  1978,  32  percent  of  total  fixed  investment  was  devoted 
to  residential  purposes,  a  higher  fraction  than  is  found  in  most 
other  developed  countries.  Any  further  increase  in  the  share  of  total 
investment  devoted  to  housing  must  come  at  the  expense  of  other 
types  of  capital  formation  in  a  period  of  approximately  full  resource 
utilization  such  as  the  present. 
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On  balance,  the  combination  of  current  housing-related  tax,  spend- 
ing and  credit  market  provisions  encourage  a  shift  of  investment  into 
housing  from  plant  and  equipment.  The  increment  to  GNP  from  hous- 
ing investment  is  smaller  than  from  plant  and  equipment  investment 
because  the  latter  investment  is  used  to  produce  more  additional  in- 
come. The  committee  is  concerned  that  further  diversions  of  invest- 
ment from  plant  and  equipment  to  housing  would  decrease  the  effi- 
ciency and  productivity  of  the  economy  and  reduce  the  overall  rate  of 
economic  growth. 

(5)  Effect  of  tax-exempt  housing  bonds  on  other  tax-exempt  bonds 

The  absolute  amount  of  housing  bonds  and  their  growth  in  relation 
to  the  total  tax-exempt  bond  market  have  the  tendency  of  increasing 
the  rates  of  interest  for  all  tax-exempt  bond  issues,  both  general  obli- 
gation and  revenue  bonds.  The  amount  of  the  increase  is  not  easily 
verified,  but  estimates  suggest  that,  in  otherwise  stable  municipal  bond 
and  money  markets,  the  interest  rate  on  tax-exempt  bonds  will  rise  by 
4  to  7  basis  points  for  each  additional  $1  billion  in  issues.  In  addition, 
the  superior  ratings  usually  earned  by  mortgage  subsidy  bonds  may 
make  them  more  attractive  than  general  obligation  bonds  that  are  less 
highly  rated,  thus  adding  to  upward  pressure  on  general  obligation 
interest  rates.  The  resulting  increase  in  interest  costs  affects  all  tax- 
exempt  bond  issues,  including  general  obligation  bonds  for  traditional 
State  and  local  government  purposes,  such  as  schools,  fire  houses,  police 
stations,  water  and  sewer  facilities  and  streets  and  highways. 

For  the  reasons  stated  above,  the  Committee  believes  that  restrictions 
should  be  placed  on  the  use  of  tax-exempt  bonds  for  housing  that  will 
direct  the  subsidy  to  those  families  and  areas  most  in  need  of  the  sub- 
sidy, that  will  improve  the  efficiency  in  using  tax-exempt  bonds  for 
housing,  and  that  will  limit  thf  revenue  loss.  The  specific  reasons  for 
the  major  provisions  of  Title  IX  are  discussed  below. 

Owner-Occupied  Housing 

(1)  Limitations  targeting  subsidy  to  individuals  and  areas  of 
greatest  need 

The  Committee  believes  that  the  individuals  who  have  the  greatest 
need  for  the  subsidy  are  those  of  low  or  moderate  income  who  have 
difficulty  obtaining  mortgage  money  and  who  are  purchasing  their  first 
home.  In  addition,  the  Committee  believes  that  it  is  appropriate  to 
assist  certain  areas  of  chronic  economic  distress.  Accordingly,  Title  IX 
contains  a  number  of  requirements  to  target  the  subsidy  towards  this 
group  of  individuals  and  certain  distressed  areas. 

(a)  Income  limitations 

First,  Title  IX  requires  that  the  recipients  of  the  subsidy  have  in- 
come levels  below  certain  designated  percentages  of  median  area  in- 
come. The  Committee  believes  that  income  levels  must  vary  by  area  of 
the  country  because  the  cost  of  housing  varies  substantially  by  area 
and,  to  the  extent  that  income  levels  also  vary  by  area,  use  of  area 
income  figures  will  reflect  these  differences.  These  rules  are  designed 
to  insure  that  the  primary  beneficiaries  from  the  subsidy  are  individ- 
uals with  low  and  moderate  income. 
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Where  the  residences  are  located  within  certain  targeted  areas,  the 
Committee  believes  that  higher  income  limits  are  appropriate.  In  these 
targeted  areas,  which  generally  are  depressed  or  blighted  areas,  the 
committee  believes  that  it  would  be  benefit al  to  e^ courage  mixed  in- 
come neighborhoods.  Accordingly,  Title  IX  provides  a  higher  income 
limitation  in  targeted  areas. 

(b)  Purchase  price  limitations 

The  Committee  also  believes  that  the  subsidy  should  not  be  used  to 
provide  a  luxurious  home  even  where  the  income  of  the  individual  is 
low  or  moderate.  In  order  to  insure  that  residences  r>urchpsed  with  the 
aid  of  the  subsidy  are  relatively  modest,  Title  IX  limits  the  pur- 
chase price  of  all  of  the  residences  financed  with  the  bonds  to  a  per- 
centage of  the  average  purchase  price  in  the  area.  Average  pur- 
chase price  for  the  area  is  used  because  purchase  prices  of  homes  vary 
substantially  throughout  the  country.  Also,  the  Committee  decided 
that  separate  limits  should  be  used  for  new  and  used  housing  to  take 
into  account  the  differences  in  prices  of  new  and  used  housing. 

As  in  the  case  of  the  income  limitations,  the  Committee  believes  that 
a  more  liberal  rule  is  needed  in  targeted  areas.  Because  rehabilitation 
costs  are  higher  and  because  of  the  desire  to  redevelop  blighted  areas, 
the  Committee  concluded  that  it  was  appropriate  to  provide  a  higher 
purchase  price  limitation  in  targeted  areas. 

(c)  Three-year  requirement 

As  indicated  above,  the  Committee  believes  that  the  individuals  with 
the  greatest  need  for  the  subsidy  are  those  individuals  who  are  buy- 
ing their  first  home  or  have  not  recently  owned  a  home.  Persons  who 
have  existing  homes  generally  have  sufficient  equity  to  permit  them 
to  purchase  another  home  under  conventional  financing  methods. 
Accordingly,  Title  IX  requires  that  all  of  the  mortgagors  who  are 
receiving  financing  from  tax-exempt  bonds  must  not  have  had  a  pres- 
ent interest  in  a  principal  residence  at  any  time  within  the  previous 
three  years. 

The  Committee  believes,  however,  that  the  three-year  rule  should 
not  apply  in  targeted  areas.  The  Committee  believes  that  the  revitali- 
zation  of  blighted  areas  necessitates  encouraging  individuals  to  re- 
turn to  the  cities  and  these  individuals  often  will  alreadv  own  their 
own  home.  Accordingly,  Title  IX  waives  the  three-year  requirement 
in  targeted  areas. 

Similarly,  the  policy  underlying  the  three-year  requirement  does 
not  apply  to  certain  home  improvement  loan  and  rehabilitation  loan 
programs  which  are  designed  to  encourage  individuals  alrendy  own- 
ing homes  to  improve  them.  Accordingly,  Title  IX  provides  excep- 
tions to  the  three-year  rule  in  the  case  of  certain  home  improvement 
loans  and  certain  rehabilitation  loans. 

(d)  Principal  residence  requirement 

The  Committee  also  concluded  that  the  residences  financed  with  the 
bonds  should  become  the  principal  residences  of  the  mortgagors  and 
that  the  subsidy  should  not  be  used  to  acquire  investment  properties  or 
for  recreational  homes. 
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(e)  New  mortgage  requirement 

The  Committee  believes  that  all  of  the  bond  proceeds  used  for  mort- 
gages should  provide  new  mortgages  and  not  refinance  existing  mort- 
gages. Subsidizing  the  refinancing  of  an  existing  mortgage  would  just 
lower  the  housing  costs  of  persons  already  able  to  afford  that  housing ; 
it  would  not  help  persons  to  obtain  home  ownership  which  they  could 
not  otherwise  afford.  However,  the  Committee  felt  it  is  appropriate  to 
waive  this  rule  in  the  case  of  rehabilitation  loans  where  refinancing  the 
existing  mortgage  on  the  residence  is  often  necessary  to  insure  that 
the  rehabilitation  loan  is  a  first  mortgage  on  the  residence. 

(f)  Targeted  portion  requirement 

Finally,  the  Committee  believes  that  at  least  some  portion  of  every 
tax-exempt  housing  bond  should  be  used  for  financing  in  targeted 
areas.  Title  IX  provides  that  at  least  20  percent  of  the  amount  of  mort- 
gages financed  with  bond  proceeds  be  used  for  mortgages  in  targeted 
areas  within  the  jurisdiction  of  the  issuing  authority.  However,  to 
insure  that  this  does  not  require  more  money  to  be  set  aside  for  a  small 
targeted  area  than  can  be  utilized  in  that  area,  Title  IX  provides  that 
the  maximum  amount  of  financing  that  is  required  in  the  targeted  area 
is  40  percent  of  the  mortgage  market  in  that  targeted  area. 

(2)  Restrictions  designed  to  increase  the  amount  of  the  subsidy  to 
home  purchasers 

As  stated  above,  the  Committee  is  concerned  that  tax-exempt  bonds 
are  an  inefficient  method  of  providing  a  subsidy.  The  inefficiency  re- 
sults in  part  from  high  issuance  costs  and  from  excessive  arbitrage. 
Title  IX  addresses  these  problems  by  adopting  several  requirements 
designed  to  increase  the  amount  of  the  subsidy  to  an  eligible  home  pur- 
chaser and  improve  the  efficiency  of  the  bonds. 

(a)  Arbitrage  limitations 

Present  arbitrage  rules  permit  relatively  large  amounts  of  arbitrage 
to  be  earned  on  the  investments  in  mortgages,  on  reserves,  and  during 
a  temporary  period  until  the  mortgage  loans  are  made.  Moreover,  the 
availability  of  large  arbitrage  profits  have  permitted  the  issuance  costs 
to  be  higher  than  they  might  otherwise  be. 

In  order  to  reduce  these  inefficiencies,  Title.  IX  contains  three  rules 
designed  to  limit  the  amount  of  arbitrage.  First,  it  requires  that  the  net 
cost  of  borrowing  to  the  mortgagor  cannot  exceed  the  yield  on  the 
bonds  by  more  than  one  percentage  point.  Second,  Title  IX  requires 
that  the  arbitrage  on  reserves  and  other  nonmortga^e  investments 
decrease  as  the  mortgages  are  repaid.  Third,  Title  IX  requires  that 
the  net  arbitrage  from1  the  reserves,  and  other  nonmortgage  invest- 
ments, and  temporary  period  investments  be  passed  on  to  the  mort- 
gagors. 

(b)  Loan-to-value  requirements 

One  of  the  largest  barriers  that  a  first  time  purchaser  must  face  is 
saving  for  a  sufficient  down  payment.  The  Committee  believes  there 
is  a  tendency  for  mortgage  originators  to  select  the  safest  loans  and, 
consequently,  originate  loans  with  those  persons  who  are  able  to  make 
the  largest  down  payments.  Yet,  the  individuals  with  the  most  need 
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are  those  individuals  able  to  make  the  smallest  down  payments.  Ac- 
cordingly, Title  IX  requires  that  at  least  75  percent  of  the  lend- 
able  proceeds  must  be  used  for  mortgages  where  the  loan  to  value 
ratio  is  at  least  95  percent.  A  slightly  less  restrictive  rule  is  allowed  for 
graduated  payment  mortgages  because  of  the  negative  amortization 
that  exists  with  graduated  payment  mortgages. 

(3)  Restrictions  designed  to  limit  revenue  loss 

The  Committee  also  is  concerned  with  the  relatively  large  revenue 
expenditure  that  would  have  occurred  if  the  use  of  tax-exempt  bonds 
to  provide  mortgage  financing  were  not  curtailed  substantially.  The 
Committee  believes  that  the  use  of  tax-exempt  mortgage  financing 
should  not  be  allowed  to  increase  to  such  a  degree  that  it  becomes  a 
substantial  percentage  of  all  mortgage  financings.  Moreover,  limiting 
the  amount  of  tax-exempt  financing  allows  the  conventional  suppliers 
of  mortgage  financing  to  continue  without  competing  with  govern- 
mental units  who  have  the  competitive  advantage  of  being  able  to  issue 
tax-exempt  debt. 

Title  IX  contains  a  restriction  that  the  maximum  amount  of  tax- 
exempt  mortgage  financing  that  a  governmental  unit  can  issue  in 
a  calendar  year  is  5  percent  of  the  average  aggregate  principal 
amount  of  mortgages  originated  within  the  jurisdiction  of  the  issuing 
governmental  unit  during  the  previous  three  years. 

Moreover,  Title  IX  provides  a  $50,000,000  minimum  amount 
that  can  be  issued  by  all  governmental  units  within  a  State  where  the 
aggregate  limitations  of  all  governmental  units  within  the  State  under 
the  5-percent  limitation  is  less  than  $50,000,000. 

Finally,  the  Committee  believes  it  is  appropriate  to  prohibit  the 
advance  refunding  of  tax-exempt  mortgage  bonds  after  the  date  of 
enactment  of  any  existing  or  future  mortgage  subsidy  bond. 

(4)  Registered  bonds 

The  Committee  is  aware  that  most  tax-exempt  bonds  are  issued  in 
bearer  form.  This  creates  an  opportunity  for  evasion  of  both  estate  and 
gift  taxes  since  there  is  no  record  of  ownership  maintained  by  the 
issuer.  Moreover,  enforcement  of  the  restrictions  of  Title  IX  related 
to  owner- occupied  housing  requires  that  the  owner  of  the  bonds  be 
identifiable  in  the  event  that  any  bonds  cease  being  qualified  mortgage 
bonds  where  the  requirements  of  Title  IX  are  not  met.  In  order  to  ad- 
dress these  problems,  Title  IX  requires  that  all  housing  bonds  issued 
after  date  of  enactment  be  issued  in  registered  form. 

(5)  Veterans'  programs 

The  Committee  believes  that  programs  using  tax-exempt  bond 
proceeds  for  mortgage  funds  for  veterans  should  be  permitted  to 
continue.  Title  IX  provides  an  exception  for  these  programs 
from  the  limitations  otherwise  imposed  on  the  use  of  tax-exempt  bonds 
to  finance  owner-occupied  housing  but  does  provide  that  such  bonds  be 
general  obligation  bonds  issued  in  registered  form. 

(6)  Sunset 

The  Committee  recognizes  that  it  is  creating  an  untried  program 
to  implement  housing  policy.  Moreover,  the  need  for  the  subsidy  may 
change  over  time.  Consequently,  the  Committee  has  decided  to  termi- 
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nate  the  program  in  two  years.  At  the  end  of  the  two-year  period,  no 
tax-exempt  bonds  for  owner-occupied  housing  will  be  permitted 
except  for  veterans'  programs.  This  sunset  of  the  program  will  per- 
mit the  Committee  to  reexamine  the  results  and  the  need  for  the  pro- 
gram within  a  relatively  short  period  of  time. 

Multi-Family  Rental  Housing 

Present  law  allows  the  use  of  industrial  development  bonds  for 
residential  real  property  for  family  units.  While  most  of  the  fi- 
nancing that  has  been  done  under  this  rule  has  been  for  low  or 
moderate  income  persons,  there  have  been  instances  where  the  rule 
has  been  used  to  finance  apartment  buildings  all  of  whose  units  were 
at  market  rate  rentals.  Moreover,  there  is  nothing  in  present  law  that 
would  prohibit  the  use  of  tax-exempt  bonds  for  the  financing  of  luxury 
apartment  buildings. 

The  Committee  believes  that  tax-exempt  industrial  development 
bonds  should  be  available  only  where  they  benefit  low  or  moderate 
income  persons.  However,  the  Committee  recognizes  that  there  is  a 
valid  housing  policy  in  encouraging  mixed  income  projects.  As  a 
result,  Title  IX  restricts  the  exception  for  tax-exempt  industrial  devel- 
opment bonds  to  bonds  whose  proceeds  are  used  to  finance  projects 
where  at  least  20  percent  of  the  units  are  rented  to  low  or  moderate 
income  individuals. 

Explanation  Of  Provisions 

a.  Owner -Occupied  Single-Family  Housing  (Sec.  902  of  Title  IX 
and  new  sec.  103 A  of  the  Code) 

(1)  Structure  of  provision 

Title  IX  adds  a  new  section  to  the  Code  (sec.  103 A)  which  deals 
with  the  treatment  of  tax-exempt  bonds  for  financing  of  owner-occu- 
pied residences.  Under  this  section,  interest  on  an  obligation  will  not  be 
exempt  from  Federal  income  tax  if  a  significant  portion  of  the  bond 
proceeds  are  to  be  used  directly  or  indirectly  for  mortgages  (or  other 
financing)  of  owner-occupied  residences.1  For  this  purpose,  a  signifi- 
cant portion  is  normally  considered  to  be  5  percent. 

Under  Title  IX,  there  are  two  exceptions  to  the  rule  that  interest  on 
mortgage  subsidy  bonds  is  not  exempt  from  Federal  income  tax. 
These  two  exceptions  are  for  qualified  mortgage  bonds  and  qualified 
veterans'  mortgage  bonds.  However,  in  order  for  interest  on  a  qualified 
mortgage  bond  or  a  qualified  veterans'  mortgage  bond  to  be  exempt 
from  income  tax,  it  must  meet  the  general  requirements  for  exemption 
under  Code  section  103  ir»  addition  to  the  requirements  for  a  qualified 
mortgage  bond  or  a  qualified  veterans'  mortgage  bond. 

(2)  Qualified  mortgage  bond 

Under  Title  IX,  a  qualified  mortgage  bond  is  an  obligation  which  is 
issued  as  part  of  a  qualified  mortgage  issue.  A  qualified  mortgage 

1  Under  Ti^e  IX,  it  is  irrelevant  whether  the  obligation  is  a  general  obligation 
of  the  issuing  unit  or  whefher  the  security  for  the  bonds,  or  for  the  payment  of 
debt  service  on  the  bonds,  is  from  the  mortgages  financed  with  the  bond  proceeds. 
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issue  means  an  issue  by  a  State  or  a  possession  of  the  United  States  or 
political  subdivision  thereof  or  the  District  of  Columbia  if  all  of  the 
proceeds  (other  than  issuance  costs  2  and  a  reasonably  required  re- 
serve 3)  are  to  be  used  to  finance  owner-occupied  residences  and  if  the 
issue  meets  all  of  the  requirements  discussed  below.  Under  Title  IX, 
qualified  mortgage  bonds  may  not  be  issued  after  a  2-year  period  fol- 
lowing the  date  of  enactment. 

Under  Title  IX,  the  requirements  are  divided  into  two  groups.  As  to 
one  group  of  requirements,  the  issue  meets  the  requirements  only  if  the 
issuer  in  good  faith  attempted  to  satisfy  all  such  requirements  before 
the  mortgages  were  executed.  Where  such  good  faith  has  been  exer- 
cised, 95  percent  or  more  of  the  proceeds  that  are  devoted  to  financing 
of  owner-occupied  residences  (referred  to  as  lendable  proceeds)  must 
have  been  invested  in  mortgages  which  meet  all  requirements  in  the 
group  at  the  time  of  the  execution  of  the  mortgages.  In  addition,  where 
the  good  faith  and  95  percent  requirements  are  met,  all  failures  to  meet 
the  first  group  of  requirements  in  every  mortgage  (i.e.,  the  mortgage 
comprising  5  percent  or  less  of  the  lendable  proceeds)  must  be  cor- 
rected within  a  reasonable  period  after  such  failure  is  first  discovered. 
These  requirements  must  be  met  for  both  mortgages  that  are  originally 
financed  with  the  bonds  and  for  any  mortgages  which  are  financed 
with  proceeds  of  principal  payments  and  prepayments  of  original 
mortgages. 

The  good  faith  requirement  can  normally  be  met  by  having  the 
trust  indenture,  participation  agreements  with  loan  originators,  and 
other  relevant  instruments  contain  restrictions  that  permit  the  financ- 
ing of  mortgages  only  in  accordance  with  the  limitations  of  Title  IX. 
In  addition,  good  faith  would  normally  require  that  the  issuer  take 
reasonable  steps  to  insure  that  loan  originators  are  complying  with  the 
restrictions  placed  in  the  applicable  instruments. 

For  purposes  of  meeting  the  95-percent  test,  at  least  95  percent  of 
the  total  amount  of  the  mortgages  at  the  time  of  their  origination  must 
meet  the  requirements  of  Title  EX.  Where  a  particular  mortgage  fails 
to  meet  more  than  one  of  the  requirements  of  Title  IX,  the  amount  of 
that  mortgage  will  be  taken  into  account  only  once  in  determining 
whether  the  95 -percent  requirement  is  met.  However,  all  of  the  defects 
in  that  mortgage  must  be  corrected. 

In  order  for  a  qualified  mortgage  bond  issue  to  remain  qualified, 
all  of  the  failures  to  meet  the  requirements  of  Title  IX  with  respect  to 
every  mortgage  financed  by  the  bond  proceeds  must  be  corrected  within 
a  reasonable  period  of  time  after  the  failure  is  first  discovered  by  the 
issuer  or  mortgage  originator.  For  example,  where  the  income,  three- 
year,  or  purchase  price  limitations  are  not  met,  the  failure  to  meet 
those  requirements  can  be  corrected  by  calling  the  nonqualifying  mort- 
gage or  by  replacing  the  nonqualifying  mortgage  with  a  qualifying 
mortgage.  Where  the  down  payment  requirement  is  not  met,  correc- 
tion could  be  accomplished  by  increasing  the  amount  of  financing  to 
an  amount  such  that  the  requirement  is  met. 


2  Issuance  costs  include  any  accrued  interest  until  the  date  of  issuance  of  the 
bonds. 

3  A  reasonable  required  reserve  includes  any  reserve  or  reserves  that  are  rea- 
sonably necessary  to  secure  the  payment  of  debt  service  on  the  bonds. 
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The  requirements  that  come  within  this  group  of  requirements  are 
the  residence  requirement  (subsection  (d)),  the  three-year  require- 
ment (subsection  (e)),  the  purchase  price  requirement  (subsection 
(f)),  the  downpayment  requirement  (subsection  (g)),  the  income 
requirement  (subsection  (h)),  the  new  mortgage  requirement  (sub- 
section (1)  (4) ),  and  the  assumption  requirement  (subsection  (1)  (5) ). 

With  respect  to  the  other  group  of  requirements,  the  issue  meets 
the  requirements  only  if  the  issuer  in  good  faith  attempted  to  satisfy 
all  of  such  requirements  and  any  failure  to  meet  such  requirements 
is  due  to  inadvertent  error.  The  good  faith  requirement  will  be  met  if 
all  reasonable  steps  are  taken  by  the  issuer  to  insure  that  the  issue  com- 
plies with  these  requirements.  For  example,  if  all  reasonable  steps  are 
taken  to  determine  accurately  the  size  of  the  market  share,  but  the 
requirement  is  not  met  because  the  amount  of  the  mortgages  originated 
in  the  area  during  the  past  three  years  is  incorrectly  determined  as  a 
result  of  a  mathematical  error,  the  issue  will  nonetheless  qualify  (pro- 
vided the  other  requirements  for  qualification  are  met) . 

The  requirements  included  in  this  group  are  the  market  share  limita- 
tion (subsection  (i)),  the  portion  of  loans  in  targeted  areas  require- 
ment (subsection  (j)),  the  arbitrage  requirements  (subsection  (k)), 
the  State  approval  requirement  (subsection  (1)  (1)),  the  registration 
requirement  (subsection  (1)  (2) ) ,  and  the  multiple  originators  require- 
ment (subsection  (1)  (3) ). 

(a)  Residence  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  all  of  the 
mortgages  (or  other  financing)  provided  by  the  bond  proceeds  must  be 
for  single-family  residences  located  within  the  jurisdiction  of  the 
issuing  governmental  unit.  Moreover,  all  the  residences  must  reason- 
ably be  expected  to  become  the  principal  residence  of  the  mortgagors 
within  a  reasonable  time  after  the  financing  is  provided. 

In  order  to  meet  the  principal  residence  requirement,  the  issuer  and 
all  mortgagors  must  reasonably  expect,  as  of  the  execution  of  the 
mortgages,  that  the  residences  will  become  the  principal  residences 
of  the  mortgagors  within  a  reasonable  time  after  the  execution  of  the 
mortgages.  This  requirement  can  normally  be  met  by  having  the  mort- 
gagor execute  an  affidavit  that  he  intends  to  make  the  residence  his 
principal  residence  within  a  reasonable  time  after  the  purchase  of  the 
residence. 

For  this  purpose,  the  term  principal  residence  normally  has  the 
same  meaning  as  that  term  does  for  purposes  of  section  1034  of  the 
Code. 

In  order  to  meet  the  residence  requirement,  all  of  the  mortgages 
financed  by  the  issue  must  be  for  residences  which  are  located  within 
the  jurisdiction  issuing  the  qualified  mortgage  bond.  This  requirement 
is  necessary  to  insure  that  the  market  share  limitation  (discussed  be- 
low) is  met.  Where  two  or  more  governmental  units  jointly  issue  a 
bond,  the  principal  residence  requirement  will  be  met  so  long  as  the 
residence  is  located  in  any  of  the  issuing  jurisdictions. 

In  addition,  to  meet  the  residence  requirement,  all  of  the  mortgages 
financed  by  the  issue  must  be  with  respect  to  single-family  residences. 
Thus,  a  mortgage  used  to  finance  the  acquisition  of  a  structure  con- 
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taining  the  principal  residence  of  the  mortgagor  plus  one  or  more 
additional  family  units  will  not  meet  this  requirement. 

(b)  The  three-year  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  all  of  the 
mortgages  financed  from  the  bond  proceeds  must  be  provided  to 
mortgagors  each  of  whom  did  not  have  a  present  ownership  interest  in 
a  principal  residence  at  any  time  during  the  three -year  period  end- 
ing on  the  date  that  the  mortgage  is  executed.  Where  there  is  more 
than  one  mortgagor  with  respect  to  a  particular  residence,  all  of  the 
mortgagors  must  meet  the  three-year  rule.  However,  it  is  not  required 
that  all  persons  which  have  any  liability  under  the  note  secured  by  the 
mortgage  meet  the  three-year  test.  For  example,  where  a  father  of  a 
home  purchaser  cosigns  the  note  for  his  son  but  the  father  takes  no 
interest  in  the  residence,  it  is  not  necessary  that  the  father  meet  the 
three-year  requirement  since  the  father  is  not  a  mortgagor  of  the 
residence. 

The  fact  that  the  mortgagor  had  an  interest  in  a  residence  which 
was  not  his  principal  residence  during  the  previous  three  years  will 
not  cause  him  to  fail  the  three-year  requirement.  Moreover,  the  mort- 
gagor will  not  fail  the  three-year  requirement  merely  because  he  owned 
a  remainder  interest  during  the  previous  three  years  in  a  residence 
which  was  his  principal  residence.  However,  a  mortgagor  will  fail  the 
three-year  requirement  where  the  present  interest  in  the  mortgagor's 
principal  residence  was  held  in  trust  during  the  previous  three  years 
(whether  or  not  created  by  the  purchaser).  For  the  purpose  of  deter- 
mining whether  an  interest  is  a  present  interest,  the  rules  generally  ap- 
plicable in  determining  whether  a  gift  of  an  interest  qualifies  for  the 
$3,000  annual  gift  tax  exclusion  of  Code  section  2503  shall  apply.  A 
present  interest  does  not  include  a  mere  expectancy  to  inherit  an  inter- 
est in  his  principal  residence.  Also,  in  determining  whether  the  three- 
year  requirement  is  met,  the  interest  that  a  purchaser  of  a  residence 
acquires  upon  the  execution  of  a  purchase  contract  is  not  treated  as  a 
present  interest  in  a  principal  residence.  (See  below,  however,  for  the 
requirement  that  a  mortgage  be  a  new  mortgage.) 

The  three-year  requirement  does  not  apply  with  respect  to  mort- 
gagors of  residence  in  three  situations.  First,  it  does  not  apply  to 
mortgagors  of  residences  that  are  located  in  a  targeted  area.  Second, 
it  does  not  apply  to  mortgagors  who  receive  qualified  home  improve- 
ment loans.  Third,  it  does  not  apply  to  mortgagors  who  receive  a  qual- 
ified rehabilitation  loan. 

Targeted  area  residences 

A  targeted  area  residence  is  defined  in  Title  IX  to  mean  a  residence 
located  in  either  one  of  two  areas:  (1)  a  qualified  census  tract  or  (2) 
an  area  of  chronic  economic  distress.  This  definition  also  is  applicable 
for  the  purchase  price  limitation,  the  income  limitation,  the  three-year 
requirement,  and  the  targeted  portion  requirement. 

A  qualified  census  tract  is  a  census  tract  in  which  70  percent  or  more 
of  the  families  have  income  which  is  80  percent  or  less  of  the  Statewide 
median  family  income.  This  determination  is  to  be  based  on  the  most 
recent  decennial  census  for  which  data  are  available. 
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An  area  of  chronic  economic  distress  is  denned  as  an  area  which  has 
been  designated  as  such  by  the  State  in  accordance  with  its  standards 
and  which  designated  area  has  been  approved  by  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Housing  and  Urban  Development  as  an 
area  of  chronic  economic  distress.  The  criteria  to  be  used  by  the  Secre- 
tary of  the  Treasury  and  the  Secretary  of  Housing  and  Urban  Devel- 
opment in  approving  an  area  as  an  area  of  chronic  economic  distress 
are:  (1)  the  condition  of  the  housing  stock,  including  the  age  of  the 
housing  and  the  number  of  abandoned  and  substandard  residential 
units;  (2)  the  need  of  area  residents  for  owner-financing  through  tax- 
exempt  bonds,  as  indicated  by  low  per  capita  income,  a  high  percent- 
age of  families  in  poverty,  a  high  number  of  welfare  recipients,  and 
high  unemployment  rates ;  (3)  the  potential  for  use  of  owner- financing 
through  tax-exempt  bonds  to  improve  housing  conditions  in  the  area ; 
and  (4)  the  existence  of  a  housing  assistance  plan  which  provides  a  dis- 
placement program  and  a  public  improvements  and  services  program. 

Qualified  home  improvement  loan 

A  qualified  home  improvement  loan  is  defined  to  mean  financing 
(whether  or  not  secured  by  a  mortgage)  in  an  amount  which  does  not 
exceed  $15,000  with  respect  to  any  residence  for  alterations,  repairs 
and  improvements  on,  or  in  connection  with,  an  existing  single-family, 
owner-occupied  residence.  The  alterations,  repairs  and  improvements 
must  substantially  protect  or  improve  the  basic  livability  of  the  prop- 
erty, such  as  the  renovation  of  plumbing  or  electric  systems,  the  in- 
stallation of  improved  heating  or  air  conditioning  systems,  the  addi- 
tion of  additional  living  space,  or  the  renovation  of  a  kitchen  area. 
Items  that  will  not  be  considered  to  be  items  which  substantially 
protect  or  improve  the  basic  livability  of  the  property  include 
swimming  pools,  tennis  courts,  saunas,  or  other  recreational  or  enter- 
tainment facilities.  This  definition  of  qualified  home  improvement  loan 
is  also  applicable  for  the  purchase  price  limitation  and  the  down  pay- 
ment requirement. 

Qualified  rehabilitation  loan 

A  qualified  rehabilitation  loan  means  any  owner  financing  provided 
in  connection  with  a  qualified  rehabilitation  (or  the  acquisition  of  a 
residence  with  respect  to  which  there  has  been  a  qualified  rehabilita- 
tion) where  the  mortgagor  is  the  first  resident  of  the  residence  after 
the  completion  of  the  rehabilitation.4 

Thus,  under  Title  IX,  a  qualified  rehabilitation  loan  includes  a  loan 
to  an  existing  resident  in  order  that  a  qualified  rehabilitation  can 
be  performed  on  the  residence.  Moreover,  a  qualified  rehabilitation 
loan  includes  a  loan  made  to  a  mortgagor  who  buys  a  rehabili- 
tated residence  from  a  builder  and  then  resides  in  it.  However,  a 
qualified  rehabilitation  loan  cannot  be  made  to  a  person  who  purchases 
the  residence  from  a  mortgagor  who  oualified  for  the  qualified  reha- 
bilitation loan  with  respect  to  that  residence. 


*  Where  there  are  two  or  more  mortgagors  of  a  rehahilitation  loan,  the  first 
residency  requirement  is  met  if  any  of  the  mortgagors  meets  the  first  residency 
requirement. 
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In  order  for  the  rehabilitation  of  a  residence  to  be  treated  as  a  quali- 
fied rehabilitation,  three  requirements  must  be  met.  First,  there  must 
be  a  period  of  at  least  20  years  between  the  date  on  which  the  building 
was  first  used  and  the  date  that  actual  rehabilitation  began.  The  date 
that  the  building  was  first  used  is  the  first  date  that  the  building  was 
used  for  any  purpose,  including  use  in  a  trade  or  business  or  as  a 
residence. 

Second,  75  percent  or  more  of  the  existing  external  walls  of  the 
building  must  be  retained  as  external  walls  in  the  rehabilitation  proc- 
ess. The  rules  applicable  to  the  investment  tax  credit  for  qualified 
rehabilitated  buildings  (Code  sec.  48(g)  (1)  (A)  (iii) )  are  to  apply 
for  this  purpose.  (However,  unlike  Code  section  48(g)  (1) [(B),  once 
a  building  meets  the  20-year  test,  more  than  one  rehabilitation  of  that 
building  within  a  20-year  period  could  qualify  as  a  qualified  rehabili- 
tation. ) 

Third,  expenditures  for  rehabilitation  must  amount  to  25  percent  or 
more  of  the  mortgagor's  adjusted  basis  in  the  residence  (including 
the  land  on  which  the  residence  is  located).  Where  an  individual  is 
already  living  in  the  building  to  be  rehabilitated,  the  25-percent  test 
is  determined  by  comparing  amounts  expended  by  the  mortgagor  on 
the  qualified  rehabilitation  with  the  mortgagor's  adjusted  basis  as  of 
the  completion  of  the  rehabilitation.  The  amounts  expended  by  the 
mortgagor  for  rehabilitation  include  all  amounts  expended  for  reha- 
bilitation regardless  of  whether  the  amounts  expended  were  financed 
from  the  proceeds  of  the  loan  or  from  other  sources,  and  regardless 
of  whether  the  expenditure  is  a  capital  expenditure,  so  long  as  the 
expenditure  is  made  during  the  rehabilitation  of  the  building  and  is 
reasonably  related  to  the  rehabilitation  of  the  building.  The  adjusted 
basis  of  the  building  as  of  completion  of  rehabilitation  includes 
any  amounts  expended  for  rehabilitation  that  are  properly  considered 
capital  items.  The  value  of  services  performed  by  the  mortgagor  or 
members  of  his  family  in  rehabilitating  the  building  will  not  be 
included  in  determining  the  rehabilitation  expenditures  for  purposes 
of  the  25  percent  test.  For  this  purpose,  the  adjusted  basis  to  the  mort- 
gagor is  his  adjusted  basis  for  purposes  of  determining  gain. 

Where  a  mortgagor  purchases  a  building  that  has  been  substantially 
rehabilitated,  the  25-percent  test  is  determined  by  comparing  the  total 
expenditures  made  by  the  seller  for  the  rehabilitation  of  the  building 
with  the  purchase  price  of  the  building  to  the  mortgagor.  The  total 
expenditures  made  by  the  seller  for  rehabilitation  do  not  include  the 
cost  of  acquiring  the  building  or  land,  but  do  include  all  amounts 
directly  expended  by  the  seller  in  rehabilitating  the  building  (exclud- 
ing overhead  and  other  indirect  charges).  The  purchase  price  to  the 
mortgagor  does  not  include  any  closing  costs.  This  definition  of  a  quali- 
fied rehabilitation  loan  is  also  applicable  to  the  downpayment  require- 
ment and  the  new  mortgage  requirement. 

(c)  Purchase  price  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  all  of  the  mort- 
gages (or  other  financing)  provided  from  the  bond  proceeds,  except 
qualified  home  improvement  loans,  must  be  for  the  purchase  of  resi- 
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dences  where  the  acquisition  cost  of  each  residence  does  not  exceed  80 
percent  (110  percent  in  targeted  areas)  of  the  average  area  purchase 
price  applicable  to  that  residence.  The  average  area  purchase  price 
means  the  average  purchase  price  of  all  single  family  residences  in 
the  statistical  area  in  which  the  residence  is  located.  The  average  is 
to  be  based  on  sales  during  the  most  recent  12-month  period  for  wliich 
sufficient  statistical  information  is  available.  Whether  a  particular 
residence  meets  the  purchase  price  requirement  is  to  be  determined  on 
the  date  that  the  mortgage  originator  makes  a  commitment  to  provide 
financing  from  the  bond  proceeds  (or,  if  earlier,  the  date  of  the  pur- 
chase of  the  residence) .  Separate  determinations  are  to  be  made  for 
new  and  used  residences. 

Statistical  area 

The  term  statistical  area  is  defined  to  mean  a  standard  metropolitan 
statistical  area  (SMSA)  or  any  county  (or  portion  of  a  county)  which 
is  not  within  a  SMSA.  Where  a  SMSA  covers  a  portion  of  a  county, 
the  portion  of  the  county  that  is  not  covered  by  the  SMSA  is  treated 
as  a  separate  statistical  area.  A  SMSA  is  defined  to  mean  those  areas 
so  designated  by  the  Secretary  of  Commerce.  Where  a  portion  of  a 
State  is  in  neither  a  SMSA  or  a  county  (as  occurs  in  the  State  of 
Alaska),  the  statistical  area  is  to  be  the  area  designated  by  the  Secre- 
tary of  the  Treasury  as  the  equivalent  of  a  county. 

Sufficient  statistical  information  with  respect  to  a  particular  area 
is  deemed  to  be  available  where  there  is  sufficient  information  that  a 
reasonable  approximation  of  the  average  purchase  price  can  be  deter- 
mined. Where  there  is  not  adequate  statistical  information  for  a  par- 
ticular area,  the  bill  provides  that  the  Secretary  of  the  Treasury  may 
substitute  another  area  for  the  statistical  area.  For  example,  if  there 
are  several  contiguous  counties  which  have  similar  types  of  housing, 
but  which  have  had  so  few  sales  within  the  12-month  period  that  the 
margin  of  error  in  determining  the  average  purchase  price  in  each  in- 
dividual county,  but  not  all  the  counties  combined,  is  unreasonably 
high,  then  the  Secretary  of  the  Treasury  may  designate  all  of  those 
counties  as  the  statistical  area  for  purposes  of  the  purchase  price 
limitation. 

Acquisition  cost 

The  acquisition  cost  of  a  residence  is  the  cost  of  acquiring  the  resi- 
dence as  a  completed  residential  unit,  excluding  usual  and  reasonable 
settlement  and  financing  costs,  the  values  of  services  performed  by  the 
mortgagor  and  members  of  his  family  in  completing  the  residence 
and  the  cost  of  any  land  which  was  acquired  more  than  2  years  prior 
to  construction  of  the  residence.  Where  a  residence  is  purchased  subject 
to  a  ground  rent,  the  acquisition  cost  of  the  residence  includes  the 
capitalized  value  of  the  ground  rent. 

The  acquisition  cost  of  an  incomplete  residence  includes  tl»e  reason- 
able cost  of  completing  the  residence,  even  though  the  cost  of  complet- 
ing construction  on  an  incomplete  home  is  not  to  be  financed  with  the 
proceeds  of  the  bonds.  For  exarrmle,  where  a  mortgagor  purchases  a 
building  which  is  so  incorrmlete  that  occupancy  of  the  bnilclin<r  is  not 
permitted  under  applicable  local  law,  the  acquisition  cost  includes  the 


cost  of  completing  the  building  so  that  occupancy  of  the  building  is 
permitted. 

The  acquisition  cost  of  a  residence  does  not  include  the  value  of  serv- 
ices periornied.  by  tiie  mortgagor  or  members  ox  ins  tanniy  m  uund- 
ing  or  completing  tiie  resiuence.  For  example,  where  tue  mortgagor 
builds  his  home  by  himself,  or  with  the  nelp  or  his  lamiiy,  tne  acquisi- 
tion cost  includes  the  cost  of  materials  and  the  cost  of  woik  perxorined 
by  subcontractors  (whether  or  not  related  to  the  mortgagor),  but  it 
does  not  include  the  imputed  cost  of  any  labor  actually  periornied.  by 
the  mortgagor  or  a  member  of  his  family  in  constructing  the  residence. 
Similarly,  where  the  mortgagor  purchases  an  incomplete  residence, 
the  acquisition  cost  includes  the  cost  of  materials  and  labor  paid  by 
the  mortgagor  to  complete  the  residence,  but  does  not  include  the  im- 
puted value  of  the  mortgagor's  efforts  or  the  efforts  of  his  family  in 
completing  the  residence. 

Acquisition  cost  does  not  include  usual  and  reasonable  settlement  or 
financing  costs.  Settlement  fees  include  titling  and  transfer  costs,  title 
insurance,  survey  fees,  or  other  similar  costs.  Financing  costs  include 
credit  reference  fees,  points  (paid  by  the  buyer),  or  other  costs  of 
financing  the  residence.  However,  such  amounts  will  be  excluded  in 
determining  acquisition  cost  only  to  the  extent  that  the  amounts  do  not 
exceed  the  usual  and  reasonable  costs  which  would  be  paid  where 
financing  is  not  provided  through  a  qualified  mortgage  issue.  For  this 
purpose,  financing  costs  do  not  include  any  points  or  other  charges 
paid  by  the  seller,  even  though  they  may  be  borne  by  the  mortgagor 
through  a  higher  purchase  price. 

In  the  case  of  rehabilitation  loans,  the  purchase  price  limitation  is 
met  if  the  mortgagor's  adjusted  basis  in  the  property  as  of  the  com- 
pletion of  the  rehabilitation  (including  the  cost  of  the  rehabilitation) 
meets  the  80  percent  test  (or  110  percent  test  where  applicable).  For 
this  purpose,  a  rehabilitated  residence  is  to  be  treated  as  a  used 
residence. 

(d)  Down  payment  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  at  least  75  per- 
cent of  the  owner-occupied  financing  provided  by  the  issue  (excluding 
qualified  home  improvement  loans  and  qualified  rehabilitation  loans) 
must  be  95-percent  financing.  Under  this  requirement,  75  percent  or 
more  of  the  lendable  proceeds  of  the  issue  must  be  used  to  provide 
owner-occupied  financing  that  is  95-percent  financing,  regardless  of 
the  number  of  individual  mortgages  which  qualify  as  95-percent 
financing. 

The  owner  occupied  financing  of  a  residence  will  satisfy  the  95-per- 
cent requirement  in  two  situations:  first,  where  the  amount  of  fi- 
nancing provided  with  respect  to  a  residence  by  the  issue  is  equal  to  95 
percent  or  more  of  the  acquisition  cost  of  a  residence;  and  second, 
where  a  qualifying  graduated  payment  mortgage  is  utilized  with  re- 
spect to  a  residence. 

Graduated  payment  mortgages  which  are  taken  into  account  for 
purposes  of  the  75-percent  test  are  mortgages  where  the  amount  of  the 
financing  provided  by  the  bonds  is  equal  to  the  greater  of :  (1)  90  per- 
cent of  acquisition  cost  of  the  residence  or  (2)  95  percent  of  the  ac- 
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quisition  cost  of  the  residence  less  the  sum  of  the  maximum  amount 
of  negative  amortization  under  the  graduated  payment  schedule  and 
the  amortization  that  would  have  occurred  under  a  level  payment 
95-percent  mortgage  as  of  the  time  when  the  maximum  negative 
amortization  is  reached  under  the  graduated  payment  schedule  (called 
the  cross-over  point).  The  effect  of  this  rule  is  to  require  that  any 
amount  of  down  payment  under  a  graduated  payment  mortgage  in 
excess  of  5  percent  of  the  acquisition  cost  is  returned  to  the  mortgagor 
in  the  form  of  negative  amortization  so  that  the  amount  of  financing 
outstanding  under  the  graduated  payment  mortgage  equals  the  amount 
of  financing  provided  under  a  95-percent  mortgage  at  the  crossover 
point. 

In  addition,  this  requirement  will  also  be  satisfied  in  the  case  of  a 
loan  participation  program  which  provides  95  percent  financing.  In 
general,  a  qualifying  loan  participation  program  is  one  which  pro- 
vides owner  financing  from  the  proceeds  of  an  issue  and  from  funds 
committed  by  private  lending  institutions.  In  the  case  of  such  a  pro- 
gram, the  95  percent  financing  requirement  will  be  satisfied  where  the 
owner  financing  provided  from  the  proceeds  of  the  issue  and  from 
funds  committed  by  the  participating  lending  institution  is  95  percent 
financing.  In  other  words,  in  the  case  of  the  first  down-payment  test, 
95  percent  of  the  acquisition  costs  of  a  residence  would  not  have  to  be 
provided  from  the  issue,  but  rather,  95  percent  of  the  acquisition  cost 
of  the  residence  must  be  provided  by  financing  from  a  single  loan  part 
or  all  of  which  has  to  be  provided  from  the  issue. 

In  determining  whether  a  mortgage  meets  either  of  the  two  down 
payment  tests,  the  value  of  any  property  in  which  the  mortgagee  re- 
ceives a  security  interest  to  secure  the  payment  of  the  mortgage  note 
s^all  be  taken  into  account.  For  example,  where  the  mortgagor  is 
required  to  pledge  a  passbook  savings  account  to  secure  payment  of 
the  mortgage  note,  the  amount  of  the  acquisition  cost  financed  by  the 
mortgage  shall  be  reduced  by  the  amount  of  the  account  at  the  time  of 
the  execution  of  the  mortgage. 

(e)  Income  requirements 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  all  of  the 
mortgages  provided  by  the  lendable  proceeds  must  be  given  to  families 
that  meet  certain  income  limitations.  Under  these  limitations,  at 
least  50  percent  of  the  lendable  proceeds  must  be  used  for  mortgages 
where  the  family  income  of  the  mortgagors  of  each  mortgage  is  90 
percent  or  less  of  the  median  family  income  for  the  statistical  area  in 
which  the  residence  is  located.5  In  addition,  any  portion  of  the  lend- 
able proceeds  not  used  for  90  percent  income  mortgagors  must  be  used 
for  mortgages  where  the  family  income  of  the  mortgagors  of  each 
mortgage  is  115  percent  or  less  of  the  median  family  income  for  the 
statistical  area  in  which  the  residence  is  located. 

In  the  case  of  residences  located  in  a  targeted  area,  a  higher  series 
of  income  limitations  apply.  Under  these  rules,  up  to  one-third  of  the 


5  The  statistical  area  used  in  connection  with  the  income  limitation  need  not 
be  the  same  area  that  is  used  in  connection  with  the  purchase  price  limitation. 
This  would  usually  occur  where  several  counties  are  combined  in  determining 
average  purchase  price  of  residences. 
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mortgages  on  residences  located  in  targeted  areas  can  be  made  to  any 
mortgagor  regardless  of  the  family  income  of  that  mortgagor.  All  of 
the  remaining  two-thirds  of  the  mortgages  financed  from  the  issue  on 
residences  located  in  a  targeted  area  must  be  used  for  mortgages 
where  the  maximum  income  of  the  family  purchasing  the  residences 
does  not  exceed  140  percent  of  the  greater  of  the  Statewide  median 
family  income  or  median  family  income  in  the  statistical  area  in 
which  the  residence  is  located.  However,  the  requirement  that  at  least 
50  percent  of  the  lendable  proceeds  be  used  for  mortgages  where  the 
family  income  of  the  mortgagors  of  each  mortgage  is  90  percent  or 
less  of  the  median  family  income  for  the  statistical  area  in  which  the 
residence  is  located  continues  to  apply. 

The  higher  limitation  in  targeted  areas  is  to  be  applied  on  a  resi- 
dence-by-residence basis.  For  example,  the  income  limitation  applica- 
ble to  a  residence  in  a  targeted  area  in  one  statistical  area  may  be 
based  upon  140  percent  of  the  Statewide  median  family  income  while 
the  income  limitation  applicable  to  another  residence  in  a  targeted 
area  in  a  different  statistical  area  may  bo  based  upon  the  median 
family  income  of  the  statistical  area  even  though  both  mortgages  are 
financed  from  the  same  bond  issue. 

Under  Title  IX,  the  Secretary  of  the  Treasury  is  to  prescribe  by  reg- 
ulation rules  for  determining  the  family  income  of  the  mortgagors  and 
the  median  family  income  for  the  statistical  area.  These  rules  are  to  be 
consistent  with  the  regulations  prescribed  under  section  8  of  the  United 
States  Housing  Act  of  1937  for  determining  family  income. 

The  determination  of  whether  the  mortgagors  meet  the  income 
limitations  is  to  be  made  at  the  time  of  the  execution  of  the  mortgage. 
Subsequent  changes  in  the  income  levels  of  the  mort^aorors  are  not  to 
be  taken  into  account  under  this  test.  Where  it  is  determined  after  the 
execution  of  the  mortgage  that  the  income  level  of  the  mortgagor 
did  not  meet  the  income  requirements  as  of  the  execution  of  the  mort- 
gage, the  failure  in  that  mortgage  will  be  corrected  if  that  mortgage 
is  called  within  a  reasonable  period  after  the  mortgage  originator  or 
the  issuer  learned  that  the  mortgagor  did  not  meet  the  income  require- 
ments. 

(f)  Market  share  limitation 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  the  aggregate 
amount  of  bonds  to  be  issued  plus  the  aggregate  amount  of  qualified 
mortgage  bonds  previously  issued  by  the  issuing  authority  during  the 
calendar  year  must  not  exceed  the  market  share  limit  for  that  calendar 
year.  Where  the  aggregate  amount  of  bonds  in  an  issue  exceeds  the 
market  share  limitation,  the  entire  issue,  and  not  just  the  excess  of  the 
principal  amount  of  the  issue  over  the  market  share  limit,  will  be 
treated  as  a  nonqualified  mortgage  issue.  However,  previous  qualified 
mortgage  issues  winch  met  the  market  share  at  the  time  of  their  issu- 
ance do  not  cease  to  be  qualified  mortgage  issues  just  because  a  subse- 
quent issue  does  not  meet  the  market  share  limitation. 

In  general,  the  market  share  limit  for  a  particular  issuing  authority 
for  any  calendar  year  is  5  percent  of  the  average  annual  aggregate 
principal  amount  of  mortgages  executed  during  the  immediately  pre- 
ceding 3  calendar  years  for  single-family  owner-occupied  residences 
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located  within  the  jurisdiction  of  the  issuing  authority.  The  aggregate 
principal  amount  of  mortgages  includes  all  mortgages  on  single- 
family  owner-occupied  residences  regardless  of  whether  those  mort- 
gages are  first  or  second  mortgages  or  whether  the  mortgages  are  used 
to  refinance  an  existing  mortgage.  However,  only  mortgages  are 
included;  workmen's  liens,  tax  liens,  liens  relating  to  special  assess- 
ments, or  similar  encumbrances  are  not  included. 

In  determining  the  5-percent  amount,  the  best  information  avail- 
able to  the  issuing  authority  must  be  used.  For  example,  where  the 
total  amount  of  single-family  mortgages  is  known,  but  not  the  amount 
of  those  mortgages  which  are  represented  by  owner-occupied  resi- 
dences, the  amount  of  mortgages  on  single-family,  owner-occupied 
residences  may  be  determined  by  using  a  statistical  average  of  single- 
family  residences  from  a  representative  sample  of  the  mortgages. 

Where  more  than  one  governmental  unit  has  the  authority  to  issue 
mortcraore  subsidy  bonds  to  finance  mortgages  on  residences  in  the  same 
geographical  area,  Title  IX  provides  that  the  aggregate  principal 
amount  of  the  mortgages  on  residences  is  allocated  to  the  govern- 
mental unit  with  jurisdiction  over  the  smallest  geographical  area. 
For  example,  where  both  a  county  and  a  city  located  within  the  county 
have  authority  to  issue  mortgage  subsidy  bonds,  the  5-percent  limit  of 
the  city  is  determined  by  reference  to  the  aggregate  principal  amount 
of  mortgages  on  residences  located  within  the  city.  The  5-percent 
limitation  of  the  county  is  determined  by  reference  to  the  aggregate 
principal  amount  of  mortgages  on  residences  that  are  located  within 
the  county  but  outside  of  the  city.  Similarly,  in  such  a  case,  the  5-per- 
cent limit  of  the  State  would  be  determined  by  reference  to  the  aggre- 
gate principal  amount  of  mortgages  on  residences  located  outside  of 
counties  having  authority  to  issue  mortgage  subsidy  bonds. 

Where  two  governmental  units  have  authority  to  issue  mortgage 
subsidy  bonds  and  both  governmental  units  have  jurisdiction  over  the 
identical  geographical  area,  the  aggregate  principal  amount  of  mort- 
gages on  residences  located  within  that  area  is  to  be  allocated  to  the 
governmental  unit  having  the  broader  sovereign  powers.  For  example, 
where  a  city  and  a  housing  finance  agency  have  jurisdiction  only 
within  the  city  and  both  the  city  and  housing  finance  agency  have  au- 
thority to  issue  mortgage  subsidy  bonds,  then  the  aggregate  principal 
amount  of  mortgages  on  residences  is  allocated  to  the  city  since  the 
city  has  broader  sovereign  powers  than  the  housing  finance  agency. 

Title  IX  also  provides  that,  where  the  aggregate  amount  of  qualified 
mortgage  bonds  that  could  be  issued  by  all  governmental  units  within 
a  State  for  a  particular  calendar  year  under  the  5-percent  limitation 
is  less  than  $50,000,000,  then  the  aggregate  amount  of  qualified  mort- 
gage bonds  that  can  be  issued  bv  the  governmental  units  for  the  cal- 
endar year  is  increased  to  $50,000,000.  The  excess  of  the  $50,000,000 
over  the  aggregate  of  the  5 -percent  limitations  for  the  State  is  allocated 
to  each  governmental  unit  in  proportion  to  the  ratio  of  the  5-percent 
limitation  for  that  governmental  unit  to  the  aggregate  of  the  5-percent 
lirrnWionc;  of  all  orovernmental  units  within  the,  S^ate. 

Title  IX  provides  two  exceptions  to  the  rule  that  mortgages  are  al- 
located to  the  governmental  unit  representing  the  smallest  geograph- 
ical area  for  purposes  of  the  5 -percent  limitation.  Under  the  first  ex- 
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ception,  a  small  governmental  unit  can  enter  into  an  agreement  with 
the  governmental  unit  having  the  next  largest  geographical  area  that 
includes  the  area  of  the  smaller  governmental  unit  to  allocate  all  or  a 
designated  amount  or  portion  of  the  mortgages  on  residences  within 
the  smaller  governmental  unit  to  the  larger  governmental  unit  for  pur- 
poses of  computing  the  market  share  limitations  (under  both  the  5  per- 
cent or  $50,000,000  limitations)  for  both  governmental  units.  For  ex- 
ample, where  a  city  is  located  within  a  county  and  both  the  city  and 
the  county  have  the  authority  to  issue  mortgage  subsidy  bonds,  the  city 
could  enter  into  an  agreement  with  the  coimty  to  allocate  all  or  a  desig- 
nated amount  or  portion  of  the  mortgages  on  residences  within  the  3 
preceding  calendar  years  to  the  county.  If  such  an  agreement  were  en- 
tered into,  the  market  share  limitation  of  the  city  would  be  reduced  and 
the  market  share  limitation  of  the  county  would  be  determined  with 
regard  to  the  mortgages  allocated  to  the  county  from  the  city.  Simi- 
larly, the  county  could  enter  into  an  agreement  with  the  State  (or  State 
housing  agency)  to  allocate  any  mortgages  on  residences  within  the 
county  (including  any  residences  allocated  to  the  county  under  an 
agreement  with  the  city)  to  the  State  (or  State  housing  agency) .  How- 
ever, the  city  could  not  enter  into  such  an  agreement  with  the  State, 
since  the  State  is  not  the  next  largest  governmental  unit. 

Under  the  second  exception,  a  State  may  enact  a  law  (after  the  date 
of  enactment  of  Title  IX)  which  allocates  the  mortgages  on  residences 
within  the  State  under  any  formula  to  any  or  all  of  the  governmental 
units  having  authority  to  issue  mortgage  subsidy  bonds.  For  exam- 
ple, a  State  could  enact  legislation  allocating  all  or  a  designated 
amount  or  portion  of  the  mortgages  on  residences  within  the  State 
to  a  State  housing  finance  agency.  In  such  a  case,  there  would  be  no 
requirement  that  the  State  housing  finance  agency  use  any  of  the 
bond  proceeds  to  finance  mortgages  on  residences  in  the  geographical 
area  represented  by  the  local  governmental  units  whose  mortgages 
were  allocated  to  the  State  housing  finance  agency.  Such  a  State 
formula,  however,  would  have  to  meet  the  portion  of  loans  in  targeted 
areas  requirement  discussed  below. 

Title  IX  also  provides  a  transitional  rule  under  which  neither  the 
5-percent  limitation  nor  the  $50,000,000  minimum  amount  is  reunced 
by  bonds  that  were  issued  on  or  before  April  24,  1979,  or  under  the 
transitional  rules  of  the  bill.  Thus,  a  State  is  entitled  to  a  full  $50,000.- 
000  minimum  amount  for  a  calendar  year  even  though  the  market  share 
limitations  of  Title  IX  were  in  effect  only  for  a  portion  of  that  year. 

(g)  Portion  of  loans  in  targeted  area  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  a  specified 
amount  of  the  bond  proceeds  must  be  made  available  for  mortgages  on 
residences  in  targeted  areas  for  at  least  one  year  after  the  date  on 
which  any  financing  of  mortgages  by  the  bonds  first  become  available. 
Funds  will  be  considered  to  be  made  available  in  targeted  areas  only 
if  the  issuer  and  the  loan  originators  are  reasonably  diligent  in  trying 
to  place  mortgages  in  targeted  areas  (such  as  by  advertising  that 
mortgage  funds  are  available  for  targeted  areas).  Due  diligence  is 
not  shown  by  merely  providing  in  the  governing  instruments  that  the 
required  amount  be  set  aside  for  targeted  area.  Moreover,  the  require- 
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ment  that  a  designated  amount  of  the  bond  proceeds  be  made  avail- 
able in  targeted  areas  for  a  year  does  not  abrogate  the  requirement  of 
the  arbitrage  rules  that  due  diligence  be  used  in  placing  into  mortgages 
those  bond  proceeds  not  required  in  targeted  areas. 

The  specified  amount  of  funds  that  must  be  made  available  in 
targeted  areas  is  the  lesser  of  20  percent  of  the  lendable  proceeds 
or  40  percent  of  the  average  annual  aggregate  principal  amount  of 
mortgages  executed  during  the  immediately  preceding  3  calendar 
years  for  single-family,  owner-occupied  residences  in  targeted  areas 
within  the  jurisdiction  of  the  issuing  authority.  Thus,  where  there 
are  no  targeted  areas  located  within  the  issuing  jurisdiction  during 
any  of  the  preceding  3  calendar  years,  there  is  no  requirement  that  any 
of  the  bond  proceeds  be  made  available  in  targeted  areas  since  40 
percent  of  the  aggregate  mortgages  in  targeted  areas  would  be  zero. 

The  specified  amount  that  must  be  made  available  in  targeted  areas 
is  a  minimum  amount.  More  than  the  minimum  amount  may  be  (but 
need  not  be)  made  available  in  targeted  areas  even  though  that  amount 
exceeds  40  percent  of  aggregate  mortgages  in  the  targeted  area. 

(h)  Arbitrage 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  the  issue 
must  meet  certain  requirements  regarding  arbitrage  as  to  both  mort- 
gage loans  and  nonmortgage  investments.  A  qualified  mortgage  issue 
must  satisfy  these  requirements  in  addition  to  the  requirements  of 
section  103  (c)  of  the  Code. 

Under  Title  IX,  the  effective  rate  of  interest  on  mortgages  provided 
under  the  issue  cannot  exceed  the  yield  on  the  issue  by  more  than  1 
percentage  point.  This  determination  is  to  be  made  on  a  composite 
basis  for  all  mortgages  under  the  issue.  Consequently,  the  effective 
interest  rate  on  some  mortgages  may  be  greater  than  1  percentage  point 
above  the  yield  of  the  issue  if  other  mortgages  have  a  lower  effective 
interest  rate. 

In  general,  this  requirement  imposes  a  limitation  on  the  amount  of 
costs  a  mortgagor  is  required  to  pay.  Under  this  provision,  the  total 
cost  of  issuing  the  bonds  and  providing  mortgage  financing  which  may 
be  passed  on  to  the  mortgagors  may  not  exceed  the  yield  on  the  issue 
bv  more  than  1  percentage  point.  This  provision  of  Title  IX  differs 
from  present  law  in  that  the  effective  rate  of  interest  on  the  mortgages 
is  determined  under  this  provision  without  any  adjustment  for  the  cost 
of  issuing  the  bond  and  providing  mortgage  iiiiancing. 

In  the  case  of  a  loan  participation  program  (see  section  2,  d  of  Back- 
ground on  the  Use  of  Tax-Exempt  Bonds  for  Owner-Occupied  Hous- 
ing) ,  the  portion  of  the  owner  financing  provided  by  the  private  lend- 
ing institution  will  not  be  subject  to  this  limitation  since  the  amounts 
used  to  provide  that  portion  of  the  financing  are  not  the  proceeds  of  a 
qualified  mortgage  issue.  Thus,  in  the  case  of  such  a  program,  the  por- 
tion of  the  owner  financing  provided  from  the  proceeds  of  the  qualified 
mortgage  issue  will  be  subject  to  the  limitations  of  this  nrovisio^.  while 
the  portion  of  the  mortgage  loan  provided  bv  the  private  1  ending  in- 
stitution would  not  be  subject  to  those  limitations  where  the  interest 
rate  with  respect  to  the  portion  of  the  mortgage  loan  provided  by  the 
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private  lending  institution  does  not  exceed  the  reasonable  and  custom- 
ary rate  of  interest  charged  by  such  institutions.  Where  the  charge  ex- 
ceeds the  reasonable  and  customary  rate,  any  excesses  will  be  taken  into 
account  in  computing  the  effective  interest  rate  on  the  portion  of  the 
loan  provided  with  the  proceeds  of  the  qualified  mortgage  issue. 

Title  IX  provides  three  rules  for  determining  the  effective  rate  of 
interest  on  any  mortgage.  The  first  rule  deals  with  the  amount  to  be 
taken  into  account  in  determining  the  effective  rate  of  interest  on  any 
mortgage.  The  second  rule  deals  with  prepayment  assumptions  and 
the  third  rule  deals  with  actuarial  assumptions. 

The  first  rule  provides  that  the  effective  rate  of  interest  on  any 
mortgage  is  determined  by  taking  into  account  all  amounts  borne 
by  the  mortgagor  which  are  attributable  to  the  mortgage  or  to  the 
bond  issue.  It  is  immaterial  whether  the  amounts  are  paid  by  the  mort- 
gagor or  by  another  person.  These  amounts  are  included  whether  they 
are  designated  as  a  "point,"  an  origination  fee,  a  program  fee,  or  bv 
any  other  designation.  Similarly,  it  is  immaterial  whether  the  amounts 
are  paid  to  the  issuer,  the  originator  or  servicer  of  the  mortgage,  or  to 
some  other  person.  Thus,  an  origination  fee  is  included  whether  it  is 
paid  to  the  issuer  directly  or  to  the  originator  of  the  mortgage.  Simi- 
larly, any  mortgage  prepayment  penalty  is  to  be  treated  as  borne  by 
the  mortgagor  and  included  in  the  determination  of  the  effective  rate 
of  interest. 

Title  IX  specifies  certain  items  which  are  treated  as  borne  by  the 
mortgagor.  This  listing  is  not  intended  to  be  all  inclusive,  but  merely 
provides  examples  of  some  of  the  amounts  which  are  treated  as  borne 
by  the  mortgagor.  The  first  item  is  all  points  or  similar  charges  paid 
by  the  seller  of  the  property.  The  second  item  is  all  amounts  received 
from  any  person  by  any  person  in  connection  with  the  purchase  or 
financing  of  the  acquired  property  in  excess  of  the  usual  and  reasonable 
costs  which  would  have  been  paid  where  financing  is  not  provided 
through  the  use  of  qualified  mortgage  bonds. 

Title  IX  also  specifies  two  items  which  are  treated  as  not  borne  by 
the  mortgagor  and,  therefore,  are  not  taken  into  account  in  determin- 
ing the  effective  rate  of  interest  on  any  mortgage.  The  first  item  is 
any  expected  rebate  of  arbitrage.  Thus,  if  a  mortgagor  pays  $100  of 
interest  during  a  period  and  has  an  expected  rebate  of  arbitrage  of  $5 
with  respect  to  that  period,  the  amount  taken  into  account  in  deter- 
mining the  effective  rate  of  interest  on  the  mortgage  is  $100.  The  sec- 
ond item  is  any  application  fee,  survey  fee,  credit  report  fee,  insurance 
charge  or  similar  amount,  paid  in  connection  with  the  purchase  or 
financing  of  the  acquired  property  but  only  to  the  extent  the  amount 
paid  does  not  exceed  the  usual  and  reasonable  amount  charged  in  the 
issuing  jurisdiction  in  cases  where  owner-financing  was  not  provided 
through  the  use  of  qualified  mortgage  bonds.  However,  this  treatment 
of  certain  amounts  as  amounts  not  borne  by  the  mortgagor  does  not 
apply  to  "points,"  origination  fees,  or  similar  amounts. 

The  second  rule  provides  that,  in  determining  the  effective  rate  of 
interest  on  any  mortgage,  it  shall  be  assumed  that  the  mortgage  pre- 
payment rate  will  be  the  rate  set  forth  in  the  most  recent  mortgage 
maturity  experience  table  published  by  the  Federal  Housing  Ad- 
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ministration  for  the  State  (or,  if  available,  the  area  within  the  State) 
in  which  the  residences  are  located.  This  rule  addresses  the  problem 
of  determining  the  effective  rate  of  interest  on  a  mortgage  where  pre- 
payment occurs.  Generally,  where  a  point  or  fee  is  charged  upon  origi- 
nation or  prepayment  of  a  mortgage,  the  eliective  rate  of  interest  on 
the  mortgage  will  vary  depending  on  whether  some  or  all  of  the  mort- 
gages are  prepaid.  In  addition,  the  exact  pattern  of  prepayments  of 
the  mortgages  is  not  known  at  the  time  the  bonds  are  issued.  Title  IX 
addresses  the  problem  by  providing  that  the  FHA  maturity  experience 
tables  shall  be  used  to  determine  the  mortgage  prepayment  rate  in 
determining  the  effective  interest  rate.  Thus,  the  mortgages  are  to  be 
treated  as  prepaying  on  the  basis  of  100  percent  of  FHA  tables. 

The  third  rule  provides  that  the  effective  rate  of  interest  on  the  mort- 
gages is  to  be  determined  on  an  actuarial  basis.  All  amounts  that  are 
taken  into  account  in  determining  the  effective  rate  of  interest  are  dis- 
counted, from  the  time  the  amount  is  received,  to  an  amount  equal  to 
the  "purchase  price"  of  the  mortgage.  The  discount  rate  which  will 
discount  all  present  and  future  receipts  to  the  purchase  price  is  the 
effective  rate  of  interest  on  the  mortgages. 

The  purchase  price  of  the  mortgage  is  the  amount  loaned  to  the 
mortgagor.  Thus,  if  a  mortgage  loan  is  in  the  amount  of  $30,000  and 
the  mortgagor  is  charged  a  one  point  origination  fee,  which  is  de- 
ducted from  loan  proceeds  available  to  the  mortgagor,  the  purchase 
price  is  $29,700. 

Title  IX  also  provides  certain  rules  for  determining  the  yield  on  the 
issue,  ilie  yield  on  the  bond  issue  is  also  to  be  computed  on  an  actuarial 
basis.  In  making  the  computation,  the  amounts  payable  as  debt  service 
are  discounted  to  the  issue  price.  The  issue  price  is  determined  under 
the  principles  of  section  1232(b)  (2)  of  the  Code  and  is  the  initial  offer- 
ing price  to  the  public  or  private  party  (excluding  bond  houses  and 
brokers)  at  which  price  a  substantial  amount  of  bonds  were  sold.  This 
initial  offering  price  to  the  public  or  private  party  could  be  at  the  face 
amount  of  the  bonds  (par)  or  at  a  discount  or  premium.  Any  discount 
at  which  the  bonds  are  sold  to  an  underwriter  is  disregarded  in  com- 
puting the  yield  of  the  bonds. 

(i)  Nonmortgage  investments 

Mortgage  subsidy  bonds  issued  prior  to  the  effective  date  of  Title  IX 
usually  have  established  a  reserve  of  one  and  one-half  times  maximum 
annual  scheduled  debt  service.  This  reserve  amounts  to  about  12  per- 
cent of  the  original  face  amount  of  the  bonds  and  generally  has  been 
invested  in  long-term  Treasury  obligations.  Under  section  103(c)  of 
the  Code,  a  reasonable  reserve  is  permitted  to  be  invested  at  an  unre- 
stricted yield. 

However,  in  most  mortgage  subsidy  bond  issues,  the  reserve  has  been 
maintained  at  its  original  amount  throughout  the  life  of  the  bonds  even 
though  the  scheduled  debt  service  is  rapidly  decreased  as  a  result  of 
early  redemption  of  some  bonds  because  of  prepayments  of  mort- 
gages. Because  the  reserve  is  designed  to  provide  a  source  for  pay- 
ment of  debt  service  in  the  event  funds  are  not  otherwise  available, 
Title  IX  provides  that  the  reserve  be  reduced  as  future  annual  debt 


466 


service  is  reduced.  More  specifically,  Title  IX  provides  that  the  reserve 
amount  is  to  be  computed  for  each  bond  year  on  the  basis  of  the  debt 
service  required  for  that  year.  The  effect  of  this  rule  is  to  reduce  the 
amount  of  the  reserve  that  is  invested  at  unrestricted  yield. 

Under  section  103(c)  of  the  Code,  proceeds  of  a  new  issue  may  be 
invested  at  unrestricted  yield  either  as  a  reserve  or  as  less  than  a 
major  portion  of  bond  proceeds  (the  so-called  minor  portion) .  In  addi- 
tion to  the  rules  under  section  103  (c)  relating  to  reserves  and  the  minor 
portion,  the  bill  limits  the  amount  that  may  be  invested  at  unrestricted 
yield  in  nonmortgage  investments  to  150  percent  of  the  debt  service 
on  the  issue  for  the  bond  year.  The  amount  subject  to  this  150  percent 
debt  service  rule  includes  the  original  bond  proceeds,  investment  pro- 
ceeds, and  repayments  of  principal  on  the  mortgages.  A  nonmortgage 
investment  includes  any  investment  other  than  qualified  mortgages 
that  are  on  owner-occupied  residences.  A  mortgage-backed  certificate 
or  obligation  is  a  nonmortgage  investment. 

An  exception  to  the  150-percent  debt  service  rule  is  provided,  how- 
ever, for  proceeds  invested  for  an  initial  temporary  period  until  such 
proceeds  are  needed  for  mortgages.  This  rule  is  in  addition  to  the  tem- 
porary period  rule  provided  under  section  103(c).  Consequently,  the 
requirement  that  a  designated  amount  of  bond  proceeds  be  made  avail- 
able in  targeted  areas  does  not  abrogate  the  requirement  that  the  issuer 
proceed  with  due  diligence  in  placing  the  bond  proceeds  in  mortgages. 
Although  no  time  period  is  established  under  Title  IX  for  the  initial 
temporary  period,  it  is  anticipated  that  as  a  result  of  the  5-percent 
limitation  and  the  due  diligence  requirement  that  mortgages  will  be 
placed  within  a  short  period  of  time. 

A  second  exception  to  the  150-percent  debt  service  rule  is  provided 
for  amounts  invested  for  a  temporary  period  relating  to  payment  of 
debt  service.  Under  this  exception,  the  13-month  temporary  period 
provided  in  the  regulations  under  section  103(c)  would  be  applicable 
to  qualified  mortgage  bonds. 

(j)  Arbitrage  to  benefit  mortgagors 

Title  IX  requires  that  all  arbitrage  earned  by  the  issuer  on  non- 
mortgage  investments  are  to  be  paid  or  credited  to  the  mortgagors. 
The  amount  of  arbitrage  earned  is  the  excess  of  the  nonmortgage 
earnings  over  the  amount  that  would  have  been  earned  if  the  in- 
vestments had  been  at  the  yield  of  the  bonds.  This  amount  will  be 
the  net  amount  of  any  negative  arbitrage  on  investments.  It  is  deter- 
mined by  taking  into  account  any  reinvestment  of  nonmortgage  in- 
vestment receipts  and  also  includes  any  interest  attributable  to  the 
excess  whether  or  not  such  interest  exceeds  the  yield  of  the  bonds. 

The  amount  paid  or  credited  to  the  mortgagors  must  have  a  present 
value  at  least  equal  to  the  present  value  of  the  arbitrage  profits.  In 
determining  these  present  value  amounts,  the  yield  of  the  bonds  is  to 
be  used  as  the  discount  rate.  The  amounts  must  be  paid  or  credited  to 
the  mortgagors  as  rapidly  as  practicable.  For  example,  a  bondholder's 
lien  on  these  profits  would  violate  this  requirement  because  the  profits 
would  be  paid  to  the  mortgagors  (if  at  all)  only  after  the  bonds  had 
been  retired. 
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(k)  State  opinion 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  the  issuing 
authority  must  submit  a  preliminary  official  statement  (or  similar 
statement  in  the  ease  of  a  private  placement)  relating  to  that  issue  to 
a  State  agency  which  has  been  designated  by  the  State  to  receive  such 
statements.  Further,  the  agency  has  30  days  after  submission  to  issue 
an  opinion  as  to  whether  the  issue  meets  the  market  share  requirement 
and  the  portion  of  loans  in  targeted  area  requirement.  If  30  days  have 
elapsed  and  the  agency  has  not  issued  an  opinion,  this  requirement  will 
be  deemed  to  be  satisfied.  The  opinion  of  the  State  agency  does  not  bind 
the  Internal  Revenue  Service.  However,  the  opinion  of  the  State 
agency  within  the  30-day  period  does  bind  the  issuing  governmental 
unit  because  a  favorable  opinion  of  the  State  agency  is  necessary  in 
order  for  the  issue  to  be  a  qualified  mortgage  issue. 

(I)  Registration 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  all  of  the  obli- 
gations which  are  part  of  the  issue  must  be  in  registered  form.  A  bond 
is  in  registered  form  if  it  is  considered  to  be  in  registered  form  for  pur- 
poses of  reporting  of  original  issue  discount.  (See  section  6049  of  the 
Code  and  section  1.6049-2 (d)  of  the  Income  Tax  Regulations.)  This 
requirement  is  effective  both  for  mortgage  subsidy  bonds  issued  after 
the  date  of  enactment  of  Title  IX  and  for  those  bonds  issued  after  the 
date  of  enactment  th^t  would  be  mortgage  subsidy  bonds  but  for  the 
transitional  rules  of  Title  IX. 

(m)  Multiple  originator  requirement 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  there  must  be 
2  or  more  persons  that  originate  the  mortgages  financed  from  the  issue. 
However,  this  rule  does  not  apply  where  more  than  one  mortgage 
originator  has  been  offered  an  opportunity  to  participate  in  originat- 
ing loans  and  only  one  person  is  willing  and  able  to  originate  the  mort- 
gages or  where  a  sound  public  policy  is  served  by  having  only  one  per- 
son originate  mortgages  financed  from  the  issue.  In  general,  the  offer 
to  participate  in  originating  lonns  from  the  issue  must  extend  to  all 
persons  who  are  qualified  and  able  to  originate  mortgages  in  the  area 
in  which  the  mortgages  are  to  be  made.  Moreover,  this  requirement  will 
not  be  met  if  insignificant  amounts  of  bond  proceeds  are  made  available 
to  mortgage  originators  other  than  one  mortgage  originator. 

(n)  New  mortgage  requirement 

Generally,  in  order  for  an  issue  to  be  a  qualified  mortgage  issue,  no 
part  of  the  bond  proceeds  from  the  issue  can  be  used  to  acquire  or  re- 
place existing  mortgages.  All  of  the  lendable  proceeds  must  be  used 
to  provide  mortgage  loans  to  persons  who  did  not  have  a  previous 
mortgage  (whether  or  not  paid  off)  on  the  residence  securing  the 
mortgage  note  at  any  time  prior  to  execution  of  the  mortgage. 

There  are  three  exceptions  to  the  rule  that  all  of  the  mortgages  under 
the  issue  must  be  new  mortgages.  First,  the  rule  does  not  apply  to 
construction  period  loans.  For  example,  where  construction  financing 
(whether  or  not  from  the  bond  proceeds)  is  made  available  to  the 
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mortgagor  so  that  he  could  build  his  residence,  it  is  permissible  to  pro- 
vide permanent  financing  to  that  mortgagor  from  the  bond  proceeds. 

Second,  the  rule  does  not  apply  to  bridge  loans  or  similar  temporary 
initial  financing.  For  example,  where  the  mortgagor  purchases  a  resi- 
dence in  a  targeted  area  and  has  not  been  able  to  sell  his  former  resi- 
dence prior  to  the  closing  on  the  new  residence  and  obtains  financing 
for  the  new  residence  until  the  former  residence  is  sold,  the  provid- 
ing of  permanent  financing  from  bond  proceeds  is  permissible  even 
though  the  permanent  financing  replaces  the  temporary  financing. 

Third,  the  rule  does  not  apply  to  the  replacement  of  an  existing 
mortgage  in  the  case  of  a  qualified  rehabilitation.  For  example,  where 
a  residence  with  an  existing  mortgage  is  rehabilitated  and  a  rehabili- 
tation loan  is  used  to  provide  funds  for  the  cost  of  rehablitation  and 
to  retire  (or  "takeout")  the  existing  mortgage,  the  mortgage  will  not 
violate  the  new  mortgage  requirement. 

(o)  Assumptions 

In  order  for  an  issue  to  be  a  qualified  mortgage  issue,  certain  of  the 
requirements  for  a  qualified  mortgage  bond  must  be  met  by  every 
mortgagor  who  assumes  a  mortgage  that  had  been  made  from  pro- 
ceeds of  a  qualified  mortgage  issue.  Those  requirements  are  the  resi- 
dence requirements  (subsection  (d)),  the  3-year  requirement  (sub- 
section (e)),  the  purchase  price  requirement  (subsection  (f)),  and 
the  income  requirement  (subsection  (h)).  These  requirements  are  to 
be  determined  based  upon  the  facts  as  they  exist  at  the  time  of  the 
assumption  as  if  the  loan  were  first  being  made  at  that  time.  For 
example,  the  average  income  of  the  statistical  area  is  to  be  determined 
by  the  average  income  at  the  time  of  the  assumption  and  not  when  the 
mortgage  was  originally  made.  Similarly,  the  purchase  price  require- 
ment is  determined  with  reference  to  the  purchase  price  of  the  residence 
at  the  time  of  the  assumption  and  not  at  the  time  the  mortgage  was 
originally  made. 

(3)  Qualified  veterans'  mortgage  bonds 

Title  IX  also  provides  that  qualified  veterans'  mortgage  bonds  shall 
not  be  treated  as  mortgage  subsidy  bonds.  Under  this  provision,  inter- 
est on  a  qualified  veterans'  mortgage  bond  will  be  exempt  from  Fed- 
eral income  taxation  if  the  bond  otherwise  meets  the  general  require- 
ments of  Code  section  103. 

In  general,  a  bond  is  a  qualified  veterans'  mortgage  bond  only  if  it 
meets  certain  specific  requirements.  First,  the  principal  and  interest 
on  the  bond  must  be  secured  by  the  general  obligation  of  a  State.  Sec- 
ond, substantially  all  the  proceeds  of  the  bond  must  be  used  to  provide 
residences  for  veterans.6  For  purposes  of  this  provision,  the  term  "vet- 
eran" has  the  same  meaning  as  in  section  101  of  Chapter  1  of  Title  38 
of  the  United  States  Code  (relating  to  veterans'  benefits)  .  Under  that 
provision,  the  term  veteran  means  a  person  who  served  in  the  active 
military,  naval,  or  air  service,  and  who  was  discharged  or  released 
therefrom  under  conditions  other  than  dishonorable.  Third,  for  bonds 


a  The  term  "substantially  all"  has  the  same  meaning  as  under  section  103  (b)  (4) 
of  the  Code. 
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issued  after  the  date  of  enactment  of  Title  IX,  the  bonds  must  be  in 
registered  form.  (See  above  for  a  discussion  of  registration.)  Fourth, 
in  order  to  be  a  qualified  veterans'  mortgage  bond,  no  part  of  the  pro- 
ceeds of  the  bond  may  be  used  for  acquiring  or  for  refinancing  existing 
mortgages.  The  proceeds  of  a  qualified  veterans'  mortgage  bond  are  to 
be  used  solely  for  new  mortgage  loans. 

(4)  Advance  refunding 

Title  IX  prohibits  the  advance  refunding  of  any  bond  if  a  significant 
portion  of  the  proceeds  are  used  for  mortgages  on  owner-occupied 
housing.  This  provision  applies  to  all  bonds  the  proceeds  of  which  are 
used  for  such  purpose  whether  the  bond  was  issued  before,  on,  or  after 
the  date  of  enactment.  Under  this  provision,  no  obligation  may  be 
issued  for  the  advance  refunding  of  any  mortgage  subsidy  bonds, 
including  qualified  mortgage  bonds  and  qualified  veterans'  mortgage 
bonds. 

In  general,  an  obligation  issued  for  the  refunding  of  a  mortgage 
subsidy  bond  will  be  considered  to  be  an  advance  refunding  obligation 
if  it  is  issued  more  than  180  days  before  the  prior  issue  is  redeemed. 

6.  Multi-Family  Rental  Housing  (Sec.  903  of  Title  IX  and  sec.  103 

(b)  of  the  Code) 

Under  Title  IX,  interest  on  an  industrial  development  bond  substan- 
tially all  the  proceeds  of  which  are  used  to  provide  a  qualifying  project 
for  residential  rental  property  will  be  exempt  from  Federal  income 
taxation.  A  project  will  be  treated  as  meeting  the  requirements  of  the 
provision  only  if  9,0  percent  or  more  of  the  units  in  the  project  are  to 
be  occupied  by  individuals  of  low  or  moderate  income. 

The  term  "low  or  moderate  income"  has  the  same  meaning  as  in 
section  169 (k)  (3)  (B)  of  the  Code.  Under  that  section,  low  or  mod- 
erate income  is  to  be  determined  by  the  Secretary  of  the  Treasury  in 
a  manner  consistent  with  the  Leased  Housing  Program  under  Section 
8  of  the  United  States  Housing  Act  of  1937.  The  current  Treasury 
regulations  provide  that  occupants  of  n  dwelling  unit  generally  are 
considered  families  and  individuals  of  low  or  moderate  income  only 
if  their  adjusted  income  does  not  exceed  80  percent  of  the  median  in- 
come for  the  area,  as  determined  by  the  Secretary  of  Housing  and 
Urban  Development. 

In  order  to  qualify  under  this  provision,  20  percent  or  more  of  the 
units  in  each  project  must  be  occupied  by  qualifying  individuals  on 
an  ongoing  basis.  However,  where  an  individual  satisfies  the  low  or 
moderate  income  test  at  the  time  he  (or  she)  first  occupies  a  unit  in 
a  project,  that  occupant  will  be  treated  as  a  qualifying  individual  as 
long  as  he  or  she  continues  to  reside  in  the  project,  even  though  the 
occupant  later  ceases  to  be  an  individual  of  low  or  moderate  income. 
Moreover,  where  a  qualifying  individual  leaves  the  project,  the  un- 
occupied unit  will  continue  as  a  qualifying  unit  until  it  is  reoccupied 
by  another  tenant,  at  which  time,  the  status  of  the  new  tenant  as  a 
qualifying  individual  is  to  be  determined. 

The  20-percent  test  generally  must  be  met  during  the  entire  ripe 
that  the  bonds  are  outstanding.  However,  Title  IX  contains  a  special 
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rule  for  bonds  issued  before  January  1,  1981  (and  which  do  not  come 
within  the  transitional  rules)  under  which  the  20-percent  test  need  be 
met  only  for  a  period  of  20  years.  The  20-year  period  begins  on  the  first 
date  that  the  project  is  available  for  occupancy  and  that  the  tax- 
exempt  obligations  are  outstanding.  Under  this  special  rule,  the  20- 
percent  test  will  be  met  where  the  developer  of  the  project  has  entered 
into  a  contract  with  a  Federal  or  State  agency  that  requires  that  at 
least  20  percent  of  the  units  be  maintained  for  persons  of  low  or  mod- 
erate income  for  a  period  of  at  least  20  years  and  provides  rent  sub- 
sidies for  such  persons  for  that  period. 

Only  projects  which  provide  units  that  contain  complete  living  fa- 
cilities which  are  to  be  used  other  than  on  a  transient  basis  will  qualify 
under  this  provision  as  an  exempt  facility.  In  general,  a  project  is  a 
building  or  struH-nre  which  contains  units  having  complete  living 
facilities  and  facilities  which  are  functionally  related  and  subordinate 
to  the  living  facilities. 

c.  Effective  Date  and  Transitional  Rules  (Sec.  904  of  Title  IX) 

(1)  General  effective  date 

In  general,  the  provisions  of  Title  IX  apply  to  all  bonds  issued  after 
April  24,  1979.  However,  the  provisions  of  Title  IX  terminate  with 
respect  to  qualified  mortgage  bonds  which  are  issued  more  than  2  years 
after  the  date  of  enactment.  Finally,  Title  IX  provides  transitional 
rules  under  which  certain  obligations  which  do  not  meet  the  require- 
ments of  this  bill  may  be  issued  after  April  25. 1979.  This  was  the  date 
on  which  H.K.  3712,  the  predecessor  of  H.E.  5741  and  H.K.  7652,  was 
introduced. 

(2)  Transitional  rules 

(a)  General 

The  transitional  rules  provide  an  official  action  rule,  a  rollover  rule 
and  a  rule  for  projects  under  development.  These  rules  applv  to  both 
obligations  for  owner-occupied  residences  (sec.  902  of  the  bill)  and 
obligations  for  multi-family  rental  units  (sec.  903  of  the  bill). 

The  transitional  rules  also  provide  an  exception  for  State  housing 
finance  agencies,  certain  special  rules,  a  rehabilitation  program  rule, 
and  a  $50  per  capita  exception  for  local  governments.  These  rules 
apply  to  obligations  for  owner-occupied  residences  (sec.  902  of  Title 
IX). 

The  official  action  rule  in  general  addresses  situations  where  a  State 
or  local  government  has  made  a  determination  to  issue  a  particular 
tax-exempt  bond  issue  for  housing.  Under  this  rule,  if,  prior  to  April 
25,  1979,  a  State  or  local  government  had  the  authority  to  issue  tax- 
exempt  bonds  for  housing  and  had  taken  certain  steps  toward  the 
issuance  of  a  particular  tax-exempt  bond  issue,  then  the  general  provi- 
sions of  Title  IX  will  not  apply  to  the  issue  involved.  The  official  action 
rule  relates  to  official  action  with  regard  to  a  particular  issue  of  bonds. 
Thus,  under  the  official  action  rule,  only  one  issue  of  bonds  can  be 
issued  for  any  one  official  action.  Similarly,  the  official  action  must 
relate  to  the  bond  issue,  not  to  a  housing  project  or  program.  (How- 
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ever,  see  below  for  a  discussion  of  the  rule  for  projects  under  develop- 
ment.) 

The  rollover  rule  addresses  those  situations  in  which  a  State  or  local 
government  had  issued  obligations  prior  to  April  25,  1979.  Under  this 
rule,  if  certain  conditions  are  satisfied,  the  general  provisions  of  Title 
IX  will  not  apply  where  the  State  or  local  government  refinances  the 
obligation  with  another  obligation. 

The  rules  for  projects  under  development  address  situations  where 
plans  and  specifications  for  a  particular  project  have  been  formulated 
before  April  25. 1979.  If  certain  conditions  are  satisfied  with  respect  to 
such  projects,  the  general  provisions  of  Title  IX  will  not  apply  to 
obligations  issued  to  finance  such  projects. 

The  remaining  transitional  rules  (i.e.,  the  exception  for  State  hous- 
ing finance  agencies,  the  special  rules,  the  rehabilitation  program  rule, 
and  the  $50  per  capita  exception  for  local  governments)  address  those 
situations  in  which  an  obligation  does  not  meet  the  requirements  of 
the  official  action  rule.  More  specifically,  these  rules  generally  address 
those  situations  where  a  State  or  local  government  did  not  have  the 
authority  to  issue  tax-exempt  obligations  for  owner-occupied  resi- 
dences prior  to  April  25,  1979,  or  had  not  taken  the  required  action 
toward  the  issuance  of  a  particular  tax-exempt  bond  issue  for  owner- 
occunied  residences  on  su°h  date.  These  rules  reflect  all  the  remaining 
instances  with  respect  to  which  the  Committee  believed  that  the  per- 
manent requirements  of  Title  IX  should  not  apply. 

(b)  Official  action  rule 

(i)  In  general 

The  official  action  rule  provides  that  the  provisions  of  Title  IX  shall 
not  apply  to  an  obligation  if,  prior  to  April  25,  1979,  the  governing 
body  of  the  unit  having  authority  to  issue  the  obligations  had  taken 
official  action  with  respect  to  that  obligation  indicating  an  intent  to 
issue  the  obligation. 

The  official  action  rule  imposes  three  conditions  which  must  be 
satisfied  for  a  particular  action  to  be  treated  as  a  qualifying  action. 
First,  the  action  must  be  an  official  action.  Second,  the  action  must  be 
a  specific  action  with  respect  to  a  particular  bond  issue  indicating  an 
intent  to  actually  issue  that  particular  bond  issue.  Finally,  the  action 
must  be  taken  by  the  governing  body  of  a  unit  having  authority  to 
issue  tax-exempt  housing  obligations. 

Specific  requirements 
The  first  requirement  that  the  action  be  an  official  action  requires 
the  adoption  of  a  resolution,  ordinance,  or  similar  action  prior  to 
April  25,  1979.  Under  this  rule,  adoption  of  a  resolution,  ordinance, 
or  similar  action  will  qualify  as  an  official  action  only  if  it  conforms 
with  State  or  local  legal  requirements  and  is  a  proper  exercise  of  the 
powers  of  the  governing  body  of  the  issuer.  Thus,  an  action  which  is 
ultra  vires  will  not  constitute  an  official  action.  Moreover,  the  govern- 
ing body  must  not  have  withdrawn  its  official  action.1  However,  in  the 


1  Where  the  official  action  is  authorization  to  hire  bond  counsel  or  bond  under- 
writers, a  change  in  the  bond  counsel  or  bond  underwriters  is  not  considered  a 
Withdrawal  of  the  official  action  of  the  governing  body. 
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case  in  which  two  governing  bodies  had  taken  joint  official  action 
prior  to  April  25,  1979,  the  fact  that  one  governing  body  had  with- 
drawn its  official  action  will  not  cause  the  other  governing  body  to  be 
treated  as  having  withdrawn  its  official  action. 

In  addition,  written  evidence  of  the  action  must  exist  before 
April  25,  1979.  Such  written  evidence  includes  the  formal  resolution 
or  ordinance  which  was  adopted,  the  recorded  minutes  of  the  govern- 
ing body  of  the  issuer,  or  a  contract  between  the  issuer  and  a  party 
retained  to  prepare  the  documents  necessary  for  the  sale  of  the 
obligation. 

The  second  requirement  is  directed  at  the  substance  of  the  action 
taken.  This  requirement  provides  that  the  action  must  be  a  specific  ac- 
tion with  respect  to  a  particular  bond  issue  indicating  an  intent  to 
actually  issue  that  particular  bond  issue.  More  specifically,  this  rule 
requires  that,  prior  to  the  time  the  action  is  taken,  the  issuing  au- 
thority must  have  had  formulated  a  specific  bond  issue  proposal  and 
the  action  be  a  step  toward  the  sale  of  the  bond  issue.  If  the  action  does 
not  relate  to  a  particular  bond  issue  or  directs  a  party  to  formulate 
a  proposal  or  to  determine  whether  a  State  or  local  government  should 
issue  tax-exempt  obligations  for  housing,  it  will  not  meet  this  re- 
quirement. 

Generally,  an  official  action  would  include  the  adoption  of  a  resolu- 
tion authorizing  the  hiring  of  bond  counsel,  bond  underwriters,  market 
analysts,  or  other  persons  to  take  steps  (such  as  the  preparation  of 
documents)  necessary  for  the  issuance  of  a  particular  tax-exempt  bond 
issue.  In  such  instances,  the  second  requirement  would  be  satisfied  since 
the  authorization  was  with  respect  to  a  particular  bond  issue  and  the 
authorization  indicated  an  intent  to  actually  issue  that  particular 
bond  issue. 

In  addition,  the  adoption  of  a  resolution  authorizing  the  issuance 
of  a  particular  bond  issue  would  meet  this  requirement  since  the  au- 
thorization was  a  specific  authorization  with  respect  to  a  particular 
issue  and  the  authorization  to  issue  indicated  an  intent  to  actually  issue 
that  particular  bond  issue. 

On  the  other  hand,  the  adoption  of  a  general  authorization  to  hire 
bond  counsel  or  other  persons  to  represent  a  governmental  unit  or 
agency  will  not  satisfy  this  requirement  since  the  action  does  not  re- 
late to  a  particular  bond  issue  and  does  not  indicate  an  intent  to  actu- 
ally issue  a  particular  bond  issue.  Similarly,  an  authorization  to  con- 
duct a  market  analysis  to  determine  whether  or  not  the  governmental 
unit  should  issue  housing  bonds  would  not  constitute  a  qualifying  of- 
ficial action  because  the  action  did  not  indicate  a  decision  by  the  gov- 
ernmental unit  to  issue  the  bonds. 

In  certain  instances,  the  adoption  of  a  resolution  which  authorizes 
the  retention  of  a  consultant  to  formulate  a  proposal  for  the  redevelop- 
ment of  the  issuing  jurisdiction  and  to  take  the  appropriate  steps  nec- 
essary for  the  implementation  of  the  proposal  will  satisfy  this  require- 
ment. Such  a  resolution  will  meet  this  requirement  if.  pursuant  to  the 
authorization,  the  consultant  had  performed  by  April  25,  1979.  more 
than  an  insubstantial  amount  of  the  same  types  of  services  that  are 
provided  by  bond  underwriters  or  bond  counsel  in  preparation  of  the 
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issuance  of  the  bond  issue.  The  requirements  would  be  satisfied  in  such 
a  case  since  the  services  performed  were  with  respect  to  a  particular 
bond  issue  and  indicate  an  intent  to  actually  issue  the  particular  bond 
issue.  Furthermore,  where  the  governing  body  of  a  governmental  unit 
having  authority  to  issue  tax-exempt  bonds  had  adopted  a  resolution 
authorizing  the  retention  of  bond  counsel  to  represent  the  unit  on  the 
issuance  of  bonds  generally,  and  bond  counsel  had  in  fact  been  hired 
pursuant  to  such  resolution  prior  to  April  25,  1979,  written  evidence 
of  the  fact  that  the  bond  counsel  had  performed  before  April  25, 1979, 
more  than  an  insubstantial  amount  of  work  on  the  preparation  of  the 
issuance  of  a  particular  bond  issue  would  be  evidence  that  the  first  and 
second  requirements  of  the  official  action  rule  are  satisfied. 

In  addition,  the  creation  of  a  bond  issuing  authority  or  the  adoption 
of  a  resolution  generally  authorizing  the  issuance  of  tax-exempt  obli- 
gations for  housing  will  not  satisfy  either  of  these  requirements  since 
neither  represents  an  official  action  with  respect  to  a  particular  bond 
issue  or  indicates  an  intent  to  issue  a  particular  bond  issue.  However, 
where  a  general  authorisation  to  issue  tax-exempt  obligations  for 
housing  exists  and  the  governing  body  of  the  unit  having  authority  to 
issue  such  obligation  took  further  official  action  with  respect  to  a  par- 
ticular issue  pr:or  to  April  25,  1979,  the  requirements  of  this  provi- 
sion will  be  satisfied. 

Thus,  in  the  case  in  which  an  issuing  authority  adopts  a  resolution 
authorizing  the  issuance  of  bonds  and  the  issuing  authority  had  taken 
no  further  officia1  action  indicating  an  intent  to  actually  issue  a  spe- 
cific bond  is^ue,  the  requirements  of  this  provision  will  not  be  satisfied. 
On  the  other  hand,  if  the  issuing  authority  had  adopted  a  resolution 
authorizing  the  hiring  of  bond  counsel  for  the  sale  of  a  portion  of  the 
obligations  authorized,  such  action  will  meet  this  requirement. 

The  third  requirement  of  the  official  action  rules  is  that  the  action 
be  taken  by  the  governing  body  of  a  unit  having  authority  to  issue  tax- 
exempt  obligations  for  housing.  Under  this  requirement,  the  official 
action  must,  in  fact,  have  been  taken  by  the  governing  body  of  the 
issuing  governmental  unit.  Thus,  an  action  will  not  qualify  if  it  was 
taken  by  a  representative  of  the  governing  body.  In  general,  this  rule 
requires  that  the  official  action  be  taken  by  the  governing  body  of  the 
State  or  local  government  which  will  issue  the  obligations  or  by  the 
governing  body  of  an  agency  which  will  issue  the  obligations  on  behalf 
of  a  State  or  local  government.  In  addition,  this  rule  will  be  satisfied 
if  the  official  action  is  taken  by  the  governing  body  of  a  State  or  local 
government  even  though  the  obligation  will  be  issued  by  an  agency  on 
behalf  of  the  governmental  unit.  However,  in  order  to  satisfy  the  re- 
quirement, either  the  issuing  State  or  local  government  or  the  agency 
which  will  issue  obligations  on  behalf  of  a  State  or  local  government 
must,  prior  to  April  25,  1979,  have  authority  to  issue  tax-exempt  obli- 
gations for  housing.  Such  authority  to  issue  tax-exempt  obligations 
must  be  authority  to  issue  obligations  in  the  amount  and  for  the  same 
purpose  as  the  proposed  issue.  Thus,  a  unit  must  have  authority  to  issue 
mortgage  subsidy  bonds,  in  the  case  of  an  issuance  of  tax-exempt  obli- 
gations for  owned-occupied  residences,  and  authority  to  issue  indus- 
trial development  bonds,  in  the  case  of  an  issuance  of  tax-exempt  obli- 
gations for  multi- family  rental  facilities. 
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A  governmental  unit  will  be  considered  to  have  authority  to  issue 
bonds  as  of  April  24,  1979,  where  the  governmental  unit  had  the  au- 
thority to  create  an  agency  which  could  issue  the  bonds  on  behalf  of  t^e 
governmental  unit,  even  though  the  governmental  unit  had  not  created 
the  agency  as  of  April  24, 1979. 

Staff  action  rule 

The  transitional  rules  also  provide  a  rule  which  treats  the  actions  of 
the  staff  of  a  housing  authority  as  an  official  action  of  the  governing 
body  of  the  issuing  authority. 

Under  this  rule,  if  the  permanent  professional  staff  of  a  housing 
authority  performed  substantial  work  on  a  bond  issue  prior  to  April 
25,  1979,  and  it  was  reasonable  to  expect  that  the  bond  issue,  as  de- 
veloped by  the  staff,  would  be  promptly  approved  by  the  governing 
body  of  the  housing  authority,  then  the  work  of  the  staff  will  be  treated 
as  the  official  action  of  the  governing  body.  For  purposes  of  this  pro- 
vision, any  delay  in  approval  caused  by  the  introduction  of  this  bill 
( or  its  predecessors)  shall  not  be  taken  into  account. 

In  general,  this  rule  requires  the  existence  of  a  housing  authority 
or  similar  governmental  unit  or  agency  whose  primary  function  is  to 
develop  or  rehabilitate  housing  within  its  jurisdiction.  This  rule  re- 
quires that  the  housing  authority  be  staffed  by  a  permanent  profes- 
sional staff  and  that  the  staff  be  compensated  by  the  authority.  In 
addition,  the  staff's  sole  responsibilities  and  duties  must  be  performed 
for  such  housing  authority. 

Under  this  rule,  the  work  of  the  staff  will  be  treated  as  official  ac- 
tion of  the  governing  body  of  the  issuing  authority  provided  that, 
prior  to  April  25,  1979,  the  housing  authority  had  the  authority  to 
issue  tax-exempt  obligations  for  housing.  As  a  result,  where  such 
work  has  been  performed,  the  first  and  third  requirements  of  the 
official  action  rule  will  be  satisfied.  However,  in  order  to  satisfy  the 
second  requirement  of  that  rule,  the  work  of  the  staff  must  be  with 
respect  to  a  specific  bond  issue  which  indicates  an  intent  to  actually 
issue  that  bond  issue.  Therefore,  the  work  performed  by  the  staff 
must  be  of  the  same  type  as  that  which  would  be  provided  by  a  bond 
underwriter,  bond  counsel,  or  market  analyst  in  preparation  of  the 
issuance  of  a  bond  issue.  Thus,  if  the  staff  of  a  housing  authority  had 
prepared  a  bond  indenture  or  had  conducted  a  market  analysis  with 
respect  to  a  specific  bond  issue,  the  second  requirement  of  the  official 
action  rule  will  be  satisfied.  However,  work  done  by  a  professional 
staff  on  a  housing  project,  as  opposed  to  work  done  on  the  issuance  of 
bonds,  would  not  qualify  as  official  action  under  this  provision. 

Rules  relating  to  size  of  issue 

Title  IX  also  provides  a  rule  relating  to  the  size  of  an  issue  where 
qualifying  official  action  had  been  taken  prior  to  April  25,  1979. 

Under  this  rule,  with  one  exception,  an  issue  will  not  qualify  under 
the  official  action  rule  if  the  issue  size  exceeds  the  intended  issue  size, 
or  if  the  intended  issue  size  cannot  be  determined.  The  issue  size  is 
defined  as  thp.  aggregate  face  amount  of  obligations  issued  pursuant 
to  the  issue.  The  intended  issue  size  means  the  aggregate  face  amount 
of  obligations  which  a  reasonable  individual  would  reasonably  con- 
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elude  was  the  issue  size  which  the  governing  body  of  the  issuing  au- 
thority on  April  24,  1979,  intended  to  issue.  The  determination  of  the 
intended  issue  size  is  to  be  made  on  the  basis  of  the  documentation 
which  was  in  existence  prior  to  April  25, 1979. 

In  the  case  where  an  issuing  authority  is  uncertain  of  its  intended 
issue  size,  it  is  anticipated  that  the  issuer  may  submit  a  ruling  request 
with  the  Internal  Revenue  Service  to  determine  the  intended  issue 
size.  However,  where  an  intended  issue  size  cannot  be  determined  from 
such  documentation  or  where  no  documentation  exists,  an  issue  will 
not  qualify  under  the  official  action  rule,  unless  the  issue  meets  the 
requirements  of  the  exception. 

The  determination  of  the  intended  issue  size  shall  take  into  account 
all  documents  which  relate  to  the  issue.  Thus,  in  the  case  of  a  bond 
issue  which  will  be  used  to  provide  financing  for  a  particular  project 
to  be  constructed,  the  documentation  which  relates  to  the  design  and 
anticipated  cost  of  the  overall  project  or  the  cost  of  each  unit  within 
the  project  shall  be  taken  into  account  in  determining  the  intended 
issue  size.  Where  such  documents  are  the  only  documents  which  relate 
to  the  intended  issue  size,  the  intended  issue  size  (exclusive  of  issuance 
costs  and  a  reasonably  required  reserve)  is  an  amount  equal  to  the 
amount  necessary  to  acquire  or  construct  a  unit  or  project  substantially 
similar  in  cost  and  design  to  the  units  or  project  described  in  the 
documentation. 

In  the  case  where  the  only  documentation  which  exists  as  of  April  24, 
1979,  relates  to  the  amount  of  mortgage  money  the  issuing  authority 
actually  intended  to  make  available,  the  intended  issue  size  (exclusive 
of  issuance  costs  and  a  reasonably  required  reserve)  may  not  be  in 
excess  of  the  amount  of  mortgage  money  the  issuing  authority  in- 
tended to  provide. 

An  exception  to  the  rule  that  an  issue  will  not  qualify  under  the 
official  action  rule  is  provided  in  the  case  of  an  issue  for  the  owner 
financing  on  one-  to  four-family,  owner-occupied  residences  where 
no  documentation  exists  as  of  April  24,  1979,  relating  to  the  intended 
issue  size.  Under  this  exception,  the  issue  size  will  not  be  treated  as 
exceeding  the  intended  issue  size  where  two  requirements  are  satisfied. 

The  first  requirement  is  that  all  the  lendable  proceeds  of  the  issue 
will  be  used  to  provide  owner-financing  for  one-  to  four-family,  owner- 
occupied  residences.  For  purposes  of  this  requirement,  the  lendable 
proceeds  of  an  issue  means  the  proceeds  of  the  issue  exclusive  of  issu- 
ance costs  and  a  reasonably  required  reserve.  An  issue  will  not  meet  this 
requirement  if  any  part  of  the  proceeds  are  used  to  acquire  or  replace 
existing  mortgages  on  one-  to  four- family,  owner-occupied  residences. 
However,  the  replacement  of  construction  period  loans,  temporary 
period  financing,  and  an  existing  mortgage  in  the  case  of  a  qualified 
rehabilitation  will  not  be  treated  as  the  acquisition  or  replacement  of  an 
existing  mortgage. 

The  second  requirement  of  the  exception  is  that  substantially  all  the 
proceeds  of  the  issue  be  committed  to  the  owner-financin,<?  of  one-  to 
four-family,  owner-occupied  residences  within  9  months  of  the  date  of 
issuance.  The  commitment  of  the  proceeds  must  be  done  by  firm  com- 
mitment letters  issued  during  the  9-month  period.  This  provision  also 
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provides  that  a  firm  commitment  letter  be  a  document  similar  to  the 
type  a  lender  would  ordinarily  provide  prospective  home  buyers  where 
financing  was  not  provided  from  the  proceeds  of  a  tax-exempt  bond.  In 
order  to  satisfy  this  requirement,  a  firm  commitment  letter  must 
commit  a  stated  amount  of  money  to  a  specific  individual  for  a  stated 
period  of  time  for  the  purchase  of  a  particular  residence  at  a  stated 
interest  rate. 

Generally,  an  issue  will  not  qualify  under  the  exception  unless  both 
the  one-  to  four-family  and  9-month  requirements  are  satisfied.  How- 
ever, in  the  case  in  which  a  bond  issue  has  been  issued  and,  at  the  time  of 
issuance,  it  was  reasonably  expected  that  the  9-month  rule  would  be  sat- 
isfied, the  bond  issue  will  be  tax-exempt  if  it  otherwise  satisfies  the 
requirements  of  Code  section  103  and  if  the  proceeds  for  which  com- 
mitments were  not  made  within  9  months  from  the  issuance  date  are 
used  to  redeem  obligations.  This  rule  will  apply  only  if  the  uncommit- 
ted proceeds  are  used  to  redeem  obligations  within  15  months  of  the 
issuance  date. 

(ii)  Additional  rules 

In  general 

The  transitional  rules  provide  two  rules  which  address  situations 
where  the  governing  body  of  a  local  governmental  unit  took  action 
with  respect  to  the  issuance  of  tax-exempt  obligations  for  owner- 
occupied  residences  but  did  not  have  authority  to  issue  such  obligations 
at  the  time  it  took  the  action.  Under  these  rules,  the  third  specific 
requirement  of  the  official  action  rule  will  be  deemed  to  be  satisfied. 
However,  a  dollar  limit  and  a  new  mortgage  requirement  are  im- 
posed on  obligations  issued  pursuant  to  these  two  rules.  In  addition, 
as  is  the  case  under  the  general  official  action  rule  (see  section  2,a) 
only  one  issue  of  bonds  can  be  issued  for  any  one  official  action. 

Local  referendum  rule 

The  first  rule  applies  to  situations  where,  prior  to  April  25,  1979, 
the  governing  body  of  a  local  governmental  unit  took  a  specific  action 
with  respect  to  the  issuance  of  a  particular  issue  of  tax-exempt  obliga- 
tions for  owner-occupied  residences,  and  legislation  authorizing  the 
governmental  unit  to  issue  such  obligations  was  enacted  after  April  24, 
1979,  but  prior  to  June  7, 1979,  and  a  local  referendum  authorizing  the 
particular  bond  issue  was  held  prior  to  June  7,  1979.  In  such  cases 
where  the  action  otherwise  meets  the  requirements  of  the  official  action 
rule  and  the  requirements  set  forth  below  are  met.  the  legislation  and 
referendum  are  treated  as  in  eil'ect  at  the  time  the  action  was  taken. 

In  order  to  qualify  under  this  rule,  four  conditions  must  be  satis- 
fied. First,  on  April  25,  1979,  legislation  must  have  been  pending  in 
a  State  legislature  to  authorize  local  governmental  units  to  issue  tax- 
exempt  obligations  for  certain  public  purposes.  Second,  on  April  27, 
1979,  the  legislation  must  have  been  amended  to  authorize  local  gov- 
ernmental units  to  issue  tax-exempt  obligations  for  owner-occupied 
residences.  Third,  the  legislation  must  have  been  enacted,  and  a  refer- 
endum authorizing  the  issuance  of  tax-exempt  obligations  for  owner- 
occupied  residences  must  have  been  held,  prior  to  June  7. 1979.  Fourth, 
the  governing  body  of  the  local  governmental  unit  to  which  the  legis- 
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lation  applied  must  have  taken  action  toward  the  issuance  of  tax- 
exempt  obligations  for  owner-occupied  residences  prior  to  April  25, 
1979.  In  addition,  such  action  must  be  the  type  of  action  which  would 
have  satisfied  the  requirements  of  the  official  action  rule  had  the  legisla- 
tion been  enacted  and  the  referendum  been  held  at  the  time  the  action 
was  taken.  Thus,  the  action  must  satisfy  the  first  two  specific  require- 
ments of  the  official  action  rule. 

In  the  case  where  these  four  conditions  are  satisfied,  this  rule  pro- 
vides that,  for  purposes  of  the  official  action  rule,  the  legislation  shall 
be  treated  as  in  effect,  and  the  referendum  shall  be  treated  as  having 
been  held,  at  the  time  the  action  was  taken.  In  such  cases,  the  third 
specific  requirement  of  the  official  action  rule,  that  before  April  24, 
1979,  the  local  governmental  unit  have  authority  to  issue  tax-exempt 
obligations  for  housing,  will  be  satisfied. 

This  rule  also  provides  a  dollar  limit  on  the  amount  of  obligations 
which  may  be  issued  pursuant  to  this  transitional  rule  and  a  new 
mortgage  requirement.  In  general,  a  governmental  unit  may  issue  obli- 
gations under  this  rule  in  an  amount  equal  to  the  intended  issue  size. 
In  the  case  where  no  documentation  exists  as  of  April  24,  1979,  with 
respect  to  the  intended  issue  size,  a  local  governmental  unit  may  issue 
obligations  in  an  amount  equal  to  the  amount  allowed  under  the 
9-month  rule.  In  addition,  the  aggregate  amount  of  obligations  which 
may  be  issued  by  local  governmental  units  with  respect  to  any  geo- 
graphic area  may  not  exceed  $35  million.  However  in  the  case  where 
a  local  governmental  unit  may  issue  obligations  under  the  official 
action  rule,  the  dollar  limit  is  reduced  by  the  aggregate  amount  of 
obligations  issued  after  April  24,  1979,  by  local  governmental  units 
with  respect  to  such  geographic  area  under  the  official  action  rule. 

The  new  mortgage  requirement  provides  that  substantially  all  the 
proceeds  of  the  issue  (exclusive  of  issuance  costs  and  a  reasonably 
required  reserve)  must  be  committed  to  the  owner  financing  of  one-  to 
four-family  unit  residences.  Under  this  limitation,  all  the  lendable 
proceeds  of  the  issue  must  be  used  to  provide  owner  financing  (includ- 
ing "qualified  loans"  for  home  improvements  (see  section  (e)  of  Expla- 
nation of  Provisions)  for  one-  to  four-family  unit  residences,  one  unit 
of  which  is  owner-occupied.  An  issue  will  not  satisfv  this  requirement 
where  any  part  of  the  proceeds  of  the  issue  are  used  to  acquire  or  re- 
place existing  mortgages  on  owner-occupied  residences.  However,  the 
replacement  of  construction  period  loans,  temporary  period  financing, 
and  an  existing  mortgage  in  the  case  of  a  qualified  rehabilitation  will 
not  be  treated  as  the  acquisition  or  replacement  of  an  existing 
mortgage. 

September  29,  1979,  rule 
The  second  rule  applies  where  the  governing  body  of  a  local  govern- 
mental unit  had  taken  action  with  respect  to  the  issuance  of  a  particu- 
lar tax-exempt  bond  issue  for  owner-occupied  residences  prior  to 
April  25,  1979,  and  legislation  granting  the  authority  to  issue  such 
obligations  was  enacted  after  April  24,  1979,  but  prior  to  Septem- 
ber 29,  1979.  In  such  cases  where  the  action  would  have  qualified  as 
official  action  had  the  legislation  been  in  effect  when  the  action  was 
taken  and  the  requirements  set  forth  below  are  met,  this  rule  treats 
the  legislation  as  in  effect  at  the  time  the  action  was  taken. 
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In  order  to  qualify  under  this  rule,  three  conditions  must  be  satis- 
fied. First,  legislation  authorizing  local  governmental  units  to  issue 
tax-exempt  obligations  for  owner-occupied  residences  must  have  been 
pending  before  a  State  legislature  on  April  25,  1979.  Second,  such 
legislation  must  have  been  enacted  prior  to  September  29, 1979.  Third, 
the  governing  body  of  a  local  governmental  unit  must  have  taken 
action  toward  the  issuance  of  tax  exempt  obligations  for  owner- 
occupied  residences  prior  to  April  25,  1979.  In  addition,  such  action 
must  be  the  type  of  action  which  would  have  satisfied  the  require- 
ments of  the  official  action  rule  had  the  legislation  been  enacted  at 
the  time  the  action  was  taken.  Thus,  the  action  must  satisfy  the  first 
two  specific  requirements  of  the  official  action  rule. 

Under  this  rule,  for  purposes  of  applying  the  official  action  rule,  the 
authorizing  legislation  is  treated  as  in  effect  at  the  time  the  action  is 
taken  where  the  above  three  conditions  are  satisfied.  As  a  consequence, 
the  third  specific  requirement  of  the  official  action  rule,  i.e.,  that  before 
April  25, 1979,  the  local  governmental  unit  have  authority  to  issue  tax- 
exempt  obligations  for  owner-occupied  residences  will  be  satisfied. 

This  rule  also  provides  a  dollar  limit  on  the  amount  of  obligations 
which  may  be  issued  and  a  new  mortgage  requirement.  The  new  mort- 
gage requirement  is  identical  to  the  new  mortgage  requirement  which 
is  imposed  under  the  local  referendum  rule.  In  general,  the  amount  of 
obligations  which  may  be  issued  by  a  governmental  unit  under  this  rule 
is  an  amount  equal  to  the  intended  issue  size  or  the  amount  allowed 
under  the  9-month  rule  where  no  documentation  with  respect  to  the 
intended  issue  size  is  in  existence  as  of  April  24, 1979. 

In  addition,  this  rule  provides  a  dollar  limit  which  restricts  the 
aggregate  amount  of  obligations  which  may  be  issued  by  local  gov- 
ernmental units  with  respect  to  a  geographic  area.  The  dollar  limits  for 
an  area  will  equal  the  lesser  of  (1)  the  aggregate  amount  authorized 
in  the  legislation  authorizing  the  issuance  of  tax-exempt  obligations 
for  owner-occupied  residences  or  (2)  $150  million. 

(c)  Exception  for  State  housing  finance  agencies 

The  exception  for  State  housing  finance  agencies  provides,  wi+h  lim- 
itations, that  the  provisions  of  sections  902  and  903  of  the  bill  shall 
not  apply  to  obligations  issued  by  a  State  housing  finance  agency.  The 
term  "State  housing  finance  agency"  is  intended  to  include  a  housing 
division  (or  agency)  of  a  State  regardless  of  whether  the  bonds  are 
issued  directly  by  the  housing  division  (agency)  or  the  State,  or  are 
issued  bv  another  entity  on  behalf  of  the  housing  division  ( a^ercv) 
or  the  State.  Two  limitations  are  imposed  under  this  provision.  The 
first  limitation  is  a  dollar  limitation.  This  limitation  provides  that 
the  aggregate  amount  of  obligations  for  owner-occupied  residences 
which  may  be  issued  by  State  housing  finance  agencies  in  any  State 
may  not  exceed  $150  million  reduced  by  the  aggregate  amount  of 
obligations  for  owner-occupied  residences  issued  by  such  agencies 
under  the  official  action  rule. 

Under  this  rule,  State  housing  finance  agencies  may  issue  tax-exempt 
obligations  for  owner-occupied  residences  without  satisfvin^  t>e  re- 
quirements of  sections  902  and  903  of  Title  IX.  However,  the  total 
amount  of  such  obligations  which  may  be  issued  with  respect  to  any 
State  is  reduced  by  the  amount  of  obligations  for  owner-occupied  resi- 
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dences  issued  after  April  24, 1979,  under  the  official  action  rule,  by  all  of 
the  State  housing  finance  agencies  of  a  State.  Thus,  if  after  April  24, 
1979,  the  State  mortgage  finance  agency  of  a  State  issues  $50  million  of 
tax-exempt  bonds  for  owner-occupied  residences  under  the  official 
action  rule  and  the  State  housing  finance  agency  of  the  same  btate 
issues  $50  million  of  tax-exempt  bond  for  owner-occupied  residences 
under  the  official  action  rule,  the  aggregate  amount  of  obligations 
which  may  be  issued  under  this  exception  is  $50  million. 

The  second  limitation  provides  that,  in  the  case  where  tax-exempt 
obligations  for  owner-occupied  residences  are  issued  under  this  rule, 
substantially  all  the  proceeds  of  the  issue  (exclusive  of  issuance  costs 
and  a  reasonably  required  reserve)  must  be  committed  to  the  owner 
financing  of  one-  to  four-family  unit  residences  before  January  1, 1981. 
Under  this  limitation,  all  the  lendable  proceeds  of  the  issue  must  be 
used  to  provide  owner  financing  (including  "qualified  loans"  for  home 
improvements,  see  section  (e)  of  the  Explanation  of  Provisions)  for 
one-  to  four-family  unit  residences  one  unit  of  which  is  owner-occupied. 
An  issue  will  not  satisfy  these  requirements  where  any  part  of  the  pro- 
ceeds of  the  issue  are  used  to  acquire  or  replace  existing  mortgages  on 
owner-occupied  residences.  However,  the  replacement  of  construction 
period  loans,  temporary  period  financing,  an  an  existing  mortgage 
in  the  case  of  a  qualified  rehabilitation  will  not  be  treated  as  the  acquisi- 
tion or  replacement  of  an  existing  mortgage. 

The  commitment  of  the  proceeds  must  he  done  bv  firm  commitment 
letters  issued  priod  to  January  1,  1981.  Under  this  provision,  a  firm 
commitment  letter  is  a  document  similar  to  the  type  a  lender  would 
ordinarily  provide  prospective  home  buyers  or  borrowers  where  financ- 
ing was  not  provided  from  the  proceeds  of  a  tax-exempt  bond.  In  order 
to  satisfy  this  requirement,  a  firm  commitment  letter  must  commit  to 
an  individual  a  stated  amount  of  money  for  the  purchase  or  improve- 
ment of  a  particular  residence  for  a  stated  period  of  time  at  a  stated 
interest  rate. 

Generally,  an  issue  will  not  qualify  under  the  second  limitation 
unless  both  the  owner-financing  and  January  1,  1981  requirements 
are  satisfied.  However,  in  the  case  in  which  a  bond  issue  has  been 
issued  and,  at  the  time  of  issuance,  it  was  reasonably  expected  that 
the  January  1, 1981,  requirement  would  be  satisfied,  the  bond  issue  will 
be  tax-exempt  if  it  otherwise  satisfies  the  requirements  of  Code  section 
103  and  if  the  proceeds  for  which  commitments  were  not  made  by  Jan- 
uary 1,  1981,  are  used  to  redeem  obligations.  This  rule  will  apply  only 
if  the  uncommitted  proceeds  are  used  to  redeem  obligations  by  July  i, 

An  exception  to  the  second  limitation,  the  mortgage  commitment 
requirement,  is  provided  in  certain  cases.  In  general,  the  mortgage 
commitment  requirement  provides  that  no  part  of  the  proceeds  of  an 
issue  may  be  used  to  acquire  or  replace  existing  mortgages  on  owner- 
occupied  residences.  This  requirement  is  waived  under  the  exception 
where  certain  conditions  are  satisfied. 

The  exception  applies  in  the  ease  of  a  program  unrler  which  tax- 
exempt  obligations  are  issued  to  finance  the  rmrchase  of  existing  mort- 
gages on  owner-occupied  residences  from  banks.  A  program  will  qual- 
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ify  mider  this  rule  only  if  the  program  was  established  in  1970  by 
State  legislation  and  the  program  is  operated  by  a  State  housing 
agency. 

In  order  for  an  obligation  to  qualify  under  this  exception,  the  gov- 
erning body  of  the  State  housing  agency  which  administers  the  pro- 
gram must  have  made  a  finding  in  August  1978  that  there  was  a 
shortage  of  mortgage  funds  within  the  State.  Further,  the  finding 
must  have  been  made  as  a  required  step  toward  the  issuance  of  such 
obligations.  In  addition,  all  the  moneys  received  by  a  bank  from  the 
State  housing  agency  for  the  purchase  of  existing  mortgages  must  be 
reinvested  within  90  days  of  receipt  in  new  mortgages.  The  new  mort- 
gages provided  by  the  issue  must  satisfy  a  down  payment  requirement 
and  a  targeted  area  requirement. 

The  down  payment  requirement  provides  that  at  least  75  percent  of 
the  financing  provided  by  the  issue  be  95-percent  financing.  Under  t  his 
requirement,  75  percent  of  the  moneys  received  by  banks  for  existing 
mortgages  must  be  used  to  provide  financing  for  residences  in  an 
amount  equal  to  or  greater  than  95  percent  of  the  acquisition  cost  of 
each  such  residence.  Further,  this  requirement  will  be  satisfied  only 
where  75  percent  of  the  money  paid  for  existing  mortgages  is  used  to 
provide  financing  that  is  95 -percent  financing,  regardless  of  the  num- 
ber of  individual  mortgages  which  qualify  as  95-percent  financing. 

The  second  requirement,  the  targeted  area  requirement,  provides 
that  at  least  20  percent  of  the  moneys  paid  for  existing  mortgages  must 
be  used  to  provide  owner  financing  of  targeted  area  residences.  For 
purposes  of  this  provision,  a  targeted  area  residence  means  a  residence 
in  an  area  which  is  a  census  tract  in  which  70  percent  or  more  of  the 
families  have  income  which  is  80  percent  or  less  of  the  statewide 
median  family  income.  This  determination  is  to  be  based  on  the  most 
recent  decennial  census  for  which  data  are  available. 

Finally,  the  aggregate  amount  of  obligations  (including  issuance 
costs  and  a  reasonably  required  reserve)  which  may  be  issued  under 
this  exception  to  the  mortgage  commitment  requirement  with  respect 
to  a  qualifying  program  is  $125  million. 

(d)  Special  rules 

(i)  In  general 

Title  IX  also  includes  five  special  rules  which  provide  if  certain 
requirements  are  met.  that  the  provisions  of  section  902  of  the  bill  will 
not  apply  to  certain  obligations.  Generally,  these  rules  are  intended 
to  provide  transitional  relief  for  specific  situations  that  have  come  to 
the  attention  of  the  Committee. 

Certain  public  trusts 
The  first  special  rule  applies  in  the  case  of  obligations  issued  by  a 
public  trust  on  behalf  of  certain  counties.  This  rule  applies  only 
where  four  conditions  are  satisfied.  First,  prior  to  April  25.  1979.  a 
State  must  have  enacted  a  law  under  which  counties  were  authorized 
to  create  public  trusts  to  issue  tax-exempt  obligations  for  public  pur- 
poses. Second,  on  April  25,  1979,  the  question  of  whether  the  State 
statute  authorized  the  issuance  of  tax-exempt  obligations  to  provide 
owner-occupied  residences  for  moderate  income  families  must  have 


481 


been  in  litigation  in  a  State  court  of  competent  jurisdiction.  Third, 
prior  to  July  31,  1979,  the  Supreme  Court  of  the  State  in  which  the 
litigation  was  pending  must  have  held  that  providing  low  interest 
Joans  to  moderate  income  families  constituted  a  proper  public  func- 
tion. Fourth,  there  is  written  evidence  that  the  governing  body  of  a 
county  in  the  State  in  which  the  litigation  was  pending  took  action 
prior  to  April  25,  1979,  indicating  an  intent  to  issue  or  to  establish  a 
program  for  issuing  tax-exempt  obligations  for  owner-occupied  resi- 
dences. Such  written  evidence  would  include,  for  example,  a  written 
resolution,  written  ordinance,  or  the  recorded  minutes  of  the  governing 
body  which  took  action. 

The  action  must  not  have  been  withdrawn  or  resulted  in  the  issuance 
of  tax-exempt  obligations  for  owner-occupied  residences  prior  to 
April  25,  1979.  For  example,  if  the  governing  body  of  a  local  gov- 
ernmental unit  had  taken  action  in  1978  indicating  an  intent  to  issue  or 
to  establish  a  program  for  issuing  tax-exempt  obligations  for  owner- 
o-cupied  rrsidences.  and  the  governmental  unit  had  issued  such  obliga- 
tions prior  to  April  25, 1979,  the  previous  action  will  not  be  treated  as 
qualifying  action  under  this  provision. 

Under  this  rule,  the  aggregate  amount  of  obligations  issued  with 
respect  to  any  county  may  not  exceed  $50  million. 

Certain  other  local  governmental  units 
The  second  special  rule  applies  in  the  case  of  certain  local  govern- 
mental units  which  had  established  prior  to  April  25,  1979,  income 
limitations  for  families  eligible  for  owner  financing  under  a  tax- 
exempt  housing  bond  program.  In  order  to  qualify  under  this  rule, 
three  conditions  must  be  satisfied.  First,  legislation  authorizing  local 
governmental  units  to  issue  tax-exempt  obligations  for  owner-oc- 
cupied residences  must  have  been  pending  before  a  State  legislature 
on  April  25, 1979.  Second,  the  governing  body  of  a  local  governmental 
unit  in  the  State  in  which  the  legislation  was  pending  must  have  taken 
certain  qualifying  action  prior  to  April  25,  1979.  Qualifying  action 
for  purposes  of  this  provision  means  action  indicating  to  the  dele- 
gation of  the  State  legislature  which  represents  the  area  comprising' 
the  local  governmental  unit  the  income  limitations  which  would  be 
applied  under  the  tax-exempt  housing  bond  program,  the  local  gov- 
ernmental unit  intended  to  establish  following  enactment  of  the  au- 
thorizing legislation.  Further,  an  action  will  qualify  under  this  pro- 
vision only  where  there  is  written  evidence  (which  was  in  existence 
prior  to  April  25,  1979)  to  establish  that  the  action  occurred.  Third, 
the  legislation  authorizing  local  governmental  units  to  issue  tax-exempt 
obligations  for  owner-occupied  residences  must  have  been  enacted  be- 
fore June  8, 1979. 

Under  this  rule,  the  maximum  amount  of  obligations  which  may 
be  issued  with  respect  to  any  local  governmental  area  may  not  ex- 
ceed $150  million. 

Certain  cities 

The  third  special  rule  applies  in  the  case  of  obligations  issued  by 
an  urban  residential  finance  authority  on  behalf  of  certain  cities.  In 
order  to  qualify  under  this  rule,  four  conditions  must  be  satisfied. 
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First,  prior  to  April  25,  1979,  two  resolutions  must  have  been  sub- 
mitted to  the  council  of  a  city.  The  first  such  resolution  must  have 
provided  for  the  creation  of  an  urban  residential  finance  authority. 
The  second  such  resolution  must  have  authorized  the  president  of 
the  city  council  to  appoint  the  members  of  the  authority.  Second,  a 
vote  on  the  passage  of  the  second  resolution  must  have  been  post- 
poned prior  to  April  25,  1979,  because  specific  legislation  authorizing 
that  city  to  issue  tax-exempt  obligations  for  owner-occupied  resi- 
dences had  not  been  enacted  at  the  time  the  vote  was  to  have  been 
taken.  Third,  legislation  authorizing  the  city  to  issue  tax-exempt 
obligations  for  owner-occupied  residences  must  have  been  enacted 
prior  to  April  25,  1979,  by  the  State  legislature  of  the  State  with 
respect  to  which  the  city  was  a  political  subdivision.  Fourth,  after 
April  24,  1979,  and  prior  to  May  17,  1979,  the  city  council  of  the  city 
authorized  to  issue  such  obligations  must  have  passed  the  previously 
submitted  motions  creating  an  urban  residential  finance  authority, 
and  authorized  the  president  of  the  city  council  to  appoint  the  mem- 
bers of  the  authority. 

Under  this  rule,  the  maximum  amount  of  obligations  which  may  be 
issued  with  respect  to  any  city  may  not  exceed  $50  million. 

Certain  bond  series 
The  fourth  special  rule  applies  in  the  case  of  a  city  which  had  post- 
poned the  issuance  of  one-half  of  a  previously  authorized  bond  issue 
series.  In  order  to  qualify  under  this  rule,  three  conditions  must  be 
satisfied.  First,  on  April  11,  1979,  the  council  of  a  city  must  have 
adopted  a  resolution  authorizing  the  issuance  of  a  mortgage  revenue 
bond  series  for  owner-occupied  residences  in  an  aggregate  principal 
amount  not  to  exceed  $30  million.  Second,  on  or  about  August  1,  1979, 
approximately  one-half  of  the  obligations  authorized  in  the  April  11, 
1979,  resolution  must  have  been  issued.  Third,  the  primary  reason  the 
remaining  one-half  of  the  authorized  obligations  were  not  issued  on 
or  about  August  1,  1979,  must  have  been  to  save  interest  payments 
on  such  obligations  during  the  temporary  period  the  proceeds  of  such 
obligations  were  not  needed  for  home  mortgage  loans.  In  the  case 
where  these  three  conditions  are  satisfied,  the  requirements  of  section 
902  of  Title  IX  shall  not  apply  to  the  remaining  obligations  which 
were  authorized  by  the  city  on  April  11,  1979. 

Certain  nonprofit  corporations 
The  fifth  special  rule  applies  in  the  case  of  obligations  issued  by  cer- 
tain nonprofit  corporations  established  pursuant  to  a  State  law  for  the 
purpose  of  issuing  tax-exempt  obligations  for  owner-occupied  resi- 
dences. In  order  to  qualify  under  this  rule,  three  conditions  must  be 
satisfied.  First,  a  State  law  authorizing  local  £;ovemments  to  establish 
nonprofit  corporations  ot  issue  tax-exempt  obligations  for  owner-oc- 
cupied residences  must  have  been  enacted  after  April  24,  1979,  and 
before  June  16,  1979.  Second,  a  local  government  must  establish 
such  a  nonprofit  corporation  and  designate  it  ?»s  the  nonprofit  corpora- 
tion with  respect  to  which  the  rule  applies.  Third,  on  November  7  or 
November  14,  1979,  an  amount  must  have  been  specified  by  or  for  the 
local  government  as  the  maximum  amount  of  obligations  which  the 
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local  government  expected  the  designated  nonprofit  corporation  to 
issue  with  respect  to  a  geographic  area  under  any  transitional  author- 
ity provided  by  Title  IX.  For  purposes  of  this  provision,  an  amount 
will  be  treated  as  being  specified  for  a  local  government  if  the  amount 
was  provided  to  the  Committee  on  November  7  or  November  14,  1979, 
by  means  of  a  letter  to  the  chairman  of  the  Committee  from  a  Mem- 
ber of  Congress. 

This  rule  also  imposes  a  dollar  limit  on  the  aggregate  amount  of 
obligations  which  may  be  issued  with  respect  to  any  geographic  area. 
The  maximum  amount  of  obligations  which  may  ba  issued  under  this 
rule  is  the  amount  specified  on  November  7  or  November  14,  1979, 
by  or  for  a  local  government  as  the  maximum  amount  which  the 
local  government  expected  the  designated  nonprofit  corporation  to 
issue  with  respect  to  a  specific  geographic  area  under  any  transitional 
authority  provided  by  Title  IX. 

(ii)  Additional  requirements 

In  general,  in  the  cases  described  in  the  above  special  rules,  the  re- 
quirements of  section  902  of  Title  IX  shall  not  apply  with  respect  to 
obligations  prescribed  in  those  rules  which  are  issued  by  or  on  behalf 
of  qualifying  local  governmental  units.  However,  in  order  for  an  obli- 
gation to  qualify  under  any  one  of  the  special  rules  of  this  provision, 
three  additional  conditions  must  be  satisfied.  Those  conditions  are  a 
mortgage  commitment  requirement,  an  affidavit  requirement,  and  a 
prior  issue  rule. 

Mortgage  commitment  requirement 
The  mortgage  commitment  requirement  provides  that,  in  the  case 
where  tax-exempt  obligations  for  owner-occupied  residences  are  issued 
under  any  one  of  the  special  rules,  substantially  all  the  proceeds  of  the 
issue  (exclusive  of  issuance  costs  and  a  reasonably  required  reserve) 
must  be  committed  to  the  owner-financing  of  one  to  four  family  unit 
residences  before  January  1,  1981.  The  specific  requirements  of  this 
provision  are  identical  to  those  of  the  mortgage  commitment  require- 
ment of  the  exception  for  State  housing  finance  agencies  (See  sec- 
tion 2c). 

Affidavit  requirement 

The  affidavit  requirement  provides  that,  in  general,  no  obligation 
may  be  issued  under  any  one  of  the  special  rules  with  respect  to  a 
geographic  area  unless  a  majority  of  the  members  of  the  governing 
body  of  the  local  governmental  unit  file  affidavits  with  the  Secretary 
of  the  Treasury  or  his  delegate  declaring  under  penalty  of  law  that 
it  was  their  specific  intent  on  April  24,  1979,  (1)  that  tax-exempt  ob- 
ligations be  issued  to  provide  financing  for  owner-occupied  residences 
or  (2)  that  a  program  be  established  to  issue  tax-exempt  obligations 
to  provide  financing  for  owner-occupied  residences. 

This  rule,  in  general,  requires  a  majority  of  all  the  members  of  the 
governing  body  of  the  governmental  unit  described  in  the  special  rules 
to  declare  in  their  affidavits  that,  on  April  24, 1979,  the  governing  body 
intended  to  issue  tax-exempt  obligations  to  provide  financing  for 
owner-occupied  residences  or  to  establish  a  program  for  issuing  such 
obligations.  Affidavits  must  be  filed  by  a  majority  of  those  members 
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that  comprised  the  governing  body  at  the  time  the  action  was  taken. 
In  the  case  of  the  fifth  special  rule,  where  the  governing  body  of  a 
local  government  is  a  commissioners'  court,  the  required  affidavit 
must  be  filed  by  the  county  judge  who  was  on  April  25,  1979,  the 
presiding  officer  of  such  court. 

Prior  issues  rule 

The  prior  issues  rule  provides  that  the  applicable  dollar  limit  on  the 
amount  of  obligations  which  may  be  issued  under  any  provision  of  the 
special  rules  is  reduced  by  the  aggregate  amount  of  obligations  which 
are  issued  after  April  24,  1979,  under  the  official  action  rules  by  any 
local  governmental  unit  with  respect  to  the  geographic  area  within 
the  jurisdiction  of  the  issuer. 

Under  this  rule,  the  limit  on  the  aggregate  amount  of  obligations  is 
reduced  by  the  aggregate  amount  of  obligations  wiiich  are  issued  after 
April  24,  1979,  under  the  official  action  rules.  However,  in  the  case  of 
the  fourth  special  rule  which  applies  where  a  city  had  postponed  the 
issuance  of  one-half  of  a  previously  authorized  bond  issue  series,  the 
limit  on  the  aggregate  amount  of  obligations  which  may  be  issued  is 
not  reduced  by  those  obligations  issued  on  August  1, 1979.  The  amount 
of  obligations  which  are  issued  after  April  24,  1979,  under  the  official 
action  rules  includes  any  obligations  issued  under  any  provision  ot  the 
official  action  rules  with  respect  to  a  geographic  area  within  the  juris- 
diction of  a  local  governmental  unit  which  is  described  in  the  special 
rules.  Thus,  the  amount  of  obligations  issued  by  or  on  behalf  of  a  city 
under  the  official  action  rules  would  reduce  the  dollar  limit  under  the 
special  rules  for  obligations  issued  by  the  county  within  which  the  city 
is  located.  Similarly,  the  amount  of  obligations  issued  by  the  city 
would  also  reduce  the  amount  of  obligations  which  may  be  issued  by  a 
local  housing  authority  within  whose  jurisdiction  the  city  is  located.  In 
addition,  in  the  case  in  which  a  larger  governmental  unit  issues  ob- 
ligations under  the  official  action  rules,  the  amount  of  obligations 
which  may  be  issued  by  a  smaller  local  governmental  unit  is  reduced  by 
a  portion  of  the  obligations  which  are  issued  by  the  related  larger  local 
governmental  unit  after  April  24,  1979,  under  the  official  action  rules. 
The  portion  of  the  obligations  issued  by  the  larger  local  governmental 
unit  which  will  reduce  the  applicable  dollar  limit  for  the  small  <rov- 
crnmental  unit  will  be  computed  by  multiplying  the  amount  of  obliga- 
tions issued  by  the  larger  governmental  unit  by  a  fraction,  the  numer- 
ator of  which  is  the  population  with  respect  to  the  smaller  govern- 
mental unit  and  the  denominator  of  which  is  the  population  with 
respect  to  the  larger  governmental  unit. 

(e)  Rehabilitation  programs 

The  transitional  rules  also  provide  a  rule  for  certain  ongoing  local 
governmental  programs  which  provide  rehabilitation  loans.  Under 
this  rule,  the  provisions  of  Title  IX  shall  not  apply  to  certain 
obligations  issued  by  local  governmental  units  with  respect  to  a  re- 
habilitation program.  This  rule  also  provides  a  dollar  limit  and  a 
commitment  requirement. 

In  general,  this  rule  applies  to  obligations  used  to  provide  "qualified 
loans"  where  a  local  governmental  unit  had  established  a  "qualified 
rehabilitation  loan  program"  prior  to  April  25,  1979.  A  "qualified  re- 
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habilitation  loan  program"  means  a  program  for  the  financing  of 
alterations,  repairs,  and  improvements  on,  or  in  connection  with,  an 
existing  residence  by  the  owner  of  such  residence.  However,  a  program 
will  qualify  under  the  provision  only  where  the  alterations,  repairs 
and  improvements  financed  under  the  program  substantially  protect 
or  improve  the  basic  livability  of  the  property.  A  "qualified  loan" 
means  the  financing  of  alterations,  repairs  and  improvements  on,  or 
in  connection  with,  an  existing  one-  to  four-family  residence  (one  unit 
of  which  is  owner-occupied)  by  the  owner  thereof,  where  the  altera- 
tions, repairs  or  improvements  substantially  protect  or  improve  the 
basic  livability  of  the  property.  However,  a  loan  will  not  be  treated  as 
a  qualified  loan  if  the  financing  is  in  an  amount  which  exceeds  $20,000 
plus  $2,500  for  each  unit  in  excess  of  one. 

The  commitment  requirement  provides  that  substantially  all  the 
proceeds  of  an  obligation  (exclusive  of  issuance  costs  and  a  reasonably 
required  reserve)  meeting  the  requirements  of  this  rule  must  be  com- 
mitted to  qualified  loans  by  January  1,  1981.  The  commitment  of  the 
proceeds  must  be  done  by  firm  commitment  letters  issued  prior  to 
January  1,  1981.  The  commitment  letter  must  be  a  document  similar 
to  the  type  a  lender  would  ordinarily  provide  prospective  borrowers 
where  financing  was  not  provided  from  the  proceeds  of  a  tax-exempt 
bond.  Thus,  the  commitment  letter  must  commit  to  an  individual  a 
stated  amount  of  money  for  the  improvement  of  a  particular  residence 
for  a  stated  period  of  time  at  a  stated  interest  rate. 

Generally,  an  issue  will  not  qualify  under  this  rule  unless  both  the 
qualified  loan  and  the  January  1, 1981,  requirements  are  satisfied.  How- 
ever, in  the  case  in  which  a  bond  issue  has  been  issued  and,  at  the  time 
of  issuance,  it  was  reasonably  expected  that  the  January  1,  1981,  re- 
quirement would  be  satisfied,  the  bond  issue  will  be  tax-exempt  if  it 
otherwise  satisfies  the  requirements  of  Code  section  103  and  if  the 
proceeds  for  which  commitments  were  not  made  by  January  1,  1981, 
are  used  to  redeem  obligations.  This  rule  will  apply  only  if  the  uncom- 
mitted proceeds  are  used  to  redeem  obligations  by  July  1,  1981. 

This  rule  also  provides  a  dollar  limit  which  restricts  the  aggregate 
amount  of  obligations  which  may  be  issued  by  local  governmental  units 
with  respect  to  any  geographic  area.  The  dollar  limit  for  an  area  will, 
in  general,  equal  the  lesser  of  (1)  $10  million  or  (2)  the  aggregate 
amount  of  loans  made  under  a  qualified  rehabilitation  loan  program 
with  respect  to  the  area  comprising  the  local  governmental  area  during 
the  period  beginning  January  lT  1977,  and  ending  April  24,  1979. 
However,  in  any  case  in  which  a  local  governmental  unit  may  issue 
obligations  with  respect  to  a  qualified  rehabilitation  loan  program 
under  the  official  action  rules,  the  dollar  limit  is  reduced  by  the  agre- 
gate  amount  of  such  obligations  issued  after  April  24,  1979,  bv  local 
governmental  units  with  respect  to  such  geographic  area  under  the 
official  action  rules. 

(f)  $50  per  capita  exception  for  local  governments 

The  $50  per  capita  exception  provides  that  the  provisions  of  section 
902  of  Title  IX  shall  not  apply  to  certain  obligations  issued  by  local 
governmental  units.  This  rule  applies  where  there  is  written  evidence 
that  the  governing  body  of  the  local  governmental  unit  which  issues  the 
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obligations  had  taken  action  prior  to  April  25,  1979,  indicating  an 
intent  to  issue  (or  to  establish  a  program  for  issuing)  tax-exempt 
obligations  to  finance  owner-occupied  residences.  Such  written  evi- 
dence would  include,  for  example,  a  written  resolution,  written  ordi- 
nance, or  the  recorded  minutes  of  the  governing  body  which  took  the 
action. 

Moreover,  the  action  must  not  have  been  withdrawn  or  resulted  in 
the  issuance  of  tax-exempt  obligations  for  owner-occupied  residences 
prior  to  April  25,  1979.  For  example,  if  the  governing  body  of  a  local 
governmental  unit  had  taken  action  in  1978  indicating  an  intent  to 
issue  or  to  establish  a  program  for  issuing  tax-exempt  obligations  for 
owner-occupied  residences,  and  the  governmental  unit  had  issued  such 
obligations  prior  to  April  25,  1979,  the  previous  action  will  not  be 
treated  as  qualifying  action  under  this  provision. 

For  purposes  of  this  rule,  action  taken  by  the  governing  body  of  a 
second  local  governmental  unit  with  respect  to  a  particular  area  is 
treated  as  action  of  the  issuing  governmental  unit  where  both  govern- 
mental units  have  authority  with  respect  to  the  identical  geographic 
area.  Thus,  action  taken  by  the  governing  body  of  a  municipality  is 
treated  as  action  taken  by  the  governing  body  of  the  municipal  hous- 
ing authority  which  will  issue  the  obligations,  where  both  govern- 
mental units  have  jurisdiction  over  the  same  geographic  area. 

In  addition  to  the  above  requirement,  in  order  to  qualify  under  this 
exception,  two  other  conditions  must  be  satisfied.  First,  on  October  30, 
1979,  a  local  governmental  unit  must  have  had  the  authority  to  issue 
tax-exempt  obligations  to  finance  owner-occupied  residences.  Second, 
a  majority  of  the  members  of  the  governing  body  of  the  local  govern- 
mental unit  must  file  affidavits  with  the  Secretary  of  the  Treasury, 
or  his  delegate  declaring  under  penalty  of  law  that  the  governing  body 
had  taken  action  indicating  an  intent  to  issue  (or  to  establish  a  pro- 
gram for  issuing)  tax-exempt  obligations  to  finance  owner-occupied 
residences.  Under  this  rule,  affidavits  must  be  filed  by  a  majority  of 
those  members  that  comprised  the  governing  body  at  the  time  the 
action  was  taken. 

This  rule  also  provides  a  dollar  limit  on  the  amount  of  obligations 
issued  by  local  Governmental  units.  The  aggregate  amount  of  obliga- 
tions issued  with  respect  to  any  area  under  this  rule,  in  general,  may 
not  exceed  the  amount  eaual  to  the  product  of  $50  multiplied  by  the 
population  of  that  area.  However,  this  amount  is  reduced  by  the  aggre- 
gate amount  of  obligations  which  are  issued  by  local  governmental 
units  after  April  21,  1979,  with  respect  to  an  area  under  the  official 
action  rules,  the  special  rules,  and  the  rehabilitation  program  rules. 
For  purposes  of  determining  the  aggregate  amount  of  obligations 
which  may  be  issued  with  respect  to  any  area,  the  population  of  such 
area  shall  be  the  population  as  of  July  i,  1976.  as  determined  for  pur- 
poses of  revenue  sharing  under  the  State  and  Local  Fiscal  Assistance 
Act  of  1972. 

Thus,  the  amount  of  obligations  issued  by  or  on  behalf  of  a  city 
under  the  special  rules  would  reduce  the  amount  of  obligations  which 
may  be  issued  by  a  county  under  this  rule  where  the  city  is  located 
within  the  county.  Similarly,  the  amount  of  obligations  issued  by 
the  city  would  also  reduce  the  amount  of  obligations  which  may  be 
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issued  by  a  local  housing  authority  within  whose  jurisdiction  the  city 
is  located.  In  addition,  in  the  case  in  which  a  larger  governmental 
unit  issues  obligations  under  the  official  action  rule,  the  amount  of 
obligations  which  may  be  issued  by  a  smaller  local  governmental  unit 
is  reduced  by  a  portion  of  the  obligations  which  are  issued  by  the  re- 
lated larger  local  governmental  unit  after  April  24,  1979,  under  the 
official  action  rules.  The  portion  of  the  obligations  issued  by  the  larger 
local  governmental  unit  which  will  reduce  the  applicable  dollar  limit 
for  the  smaller  governmental  unit  will  be  computed  by  multiplying 
the  amount  of  obligations  issued  by  the  larger  governmental  unit  by  a 
fraction,  the  numerator  of  which  is  the  population  with  respect  to  the 
smaller  governmental  unit  and  the  denominator  of  which  is  the  popu- 
lation with  respect  to  the  larger  governmental  unit. 

Where  two  or  more  governmental  units  meet  the  requirements  of 
this  rule  and  have  the  authority  to  issue  mortgage  subsidy  bonds  to 
finance  mortgages  on  residences  in  the  same  geographic  area,  this  pro- 
vision provides  that  only  the  governmental  unit  with  jurisdiction  over 
the  smallest  geographic  area  shall  be  treated  as  having  issuing  au- 
thority within  that  geographic  area.  For  example,  where  both  a  county 
and  a  city  located  within  the  county  have  authority  to  issue  mortgage 
subsidy  bonds  and  both  meet  the  requirements  of  this  rule,  the  dollar 
limit  of  the  city  is  determined  by  reference  to  the  population  within 
the  city.  The  dollar  limit  of  the  county  is  determined  by  reference  to 
the  population  located  within  the  county  but  outside  of  the  city. 

Where  two  governmental  units  have  authority  to  issue  mortgage 
subsidy  bonds  and  both  governmental  units  have  jurisdiction  over  the 
identical  geographic  area,  the  population  located  within  that  area 
is  to  be  allocated  to  the  governmental  unit  having  the  broader  sov- 
ereign powers.  For  example,  where  a  city  and  a  housing  finance  agency 
have  jurisdiction  only  within  the  city  and  both  the  city  and  the  hous- 
ing finance  agency  have  authority  to  issue  mortgage  subsidy  bonds, 
then  the  population  is  allocated  to  the  city  since  the  city  has  broader 
sovereign  powers  than  the  housing  finance  agency. 

Title  IX  provides  an  exception  to  the  rule  that  where  two  or  more 
local  governmental  units  meet  the  requirements  of  the  $50  per  capita 
rule  and  have  authority  to  issue  mortgage  subsidy  bonds  with  respect 
to  the  same  area,  only  the  governmental  unit  representing  the  smallest 
geographic  area  is  treated  as  having  issuing  authority  with  respect  to 
such  area.  Under  the  exception,  a  small  governmental  unit  can  enter 
into  an  agreement  with  the  governmental  unit  having  the  next  largest 
geographic  area  that  includes  the  area  of  the  smaller  governmental 
unit  to  allocate  all  or  a  designated  amount  or  portion  of  the  amount  of 
obligations  it  is  permitted  to  issue  under  this  transitional  rule  to  the 
larger  governmental  unit.  For  example,  where  a  city  is  located  within 
a  county  and  both  the  city  and  the  county  meet  the  requirements  of  this 
rule  and  have  the  authority  to  issue  mortgage  subsidy  bonds,  the  city 
could  enter  into  an  agreement  with  the  county  to  allocate  all  or  a  des- 
ignated amount  or  portion  of  the  amount  of  obligations  it  is  permitted 
to  issue  under  this  transitional  rule  to  the  county.  If  such  an  agreement 
were  entered  into,  the  dollar  limit  of  the  city  would  be  reduced  and 
the  dollar  limit  of  the  county  would  be  determined  with  regard  to  the 
obligations  allocated  to  the  county  from  the  city. 
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This  rules  also  provides  that  substantially  all  the  proceeds  of  an 
issue  (exclusive  of  issuance  costs  and  a  reasonably  required  reserve) 
must  be  committed  to  the  owner  financing  of  one-  to  four-family  resi- 
dences before  January  1,  1981.  The  requirements  of  this  provision  are 
identical  to  those  of  the  mortgage  commitment  requirement  of  the 
exception  for  State  housing  finance  agencies  (See  section  2c). 

(g)  Rollover  rule 

The  rollover  rule  permits  the  refinancing  of  tax-exempt  notes  or 
obligations  which  were  outstanding  prior  to  April  25,  1979.  This  rule 
will  apply,  for  example,  where  short-term,  tax-exempt  obligations  were 
issued  to  provide  financing  for  construction  of  a  particular  project 
with  the  intention  that  the  short-term  financing  would  be  replaced 
with  permanent  long-term,  tax-exempt  financing  following  completion 
of  construction,  and  where  tax-exempt  obligations  were  issued  to  pro- 
vide financing  for  a  multi-family  rental  facility  or  for  single-family 
residences  but,  because  of  high  tax-exempt  interest  rates,  the  period 
until  maturity  on  the  tax-exempt  obligations  was  less  than  the  period 
to  maturity  on  the  mortgage  or  other  financing  of  the  facility  or  family 
units. 

The  rollover  rule  allows  the  issuance  of  tax-exempt  obligations  after 
April  24,  1979,  to  refinance  tax-exempt  obligations  which  were  out- 
standing on  April  24,  1979,  where  certain  conditions  are  satisfied. 
However,  for  refinancings  after  the  date  of  enactment,  see  the  discus- 
sion relating  to  advance  refunding. 

First,  the  proceeds  of  any  obligation  issued  pursuant  to  this  rule 
must  be  used  for  the  same  purpose  as  the  proceeds  of  the  original  ob- 
ligation. Thus,  if  the  proceeds  of  an  obligation  were  used  to  provide 
construction  period  financing  for  the  construction  of  a  multi-family 
rental  facility,  the  obligations  issued  pursuant  to  this  rule  must  be 
used  to  provide  financing  for  the  same  facility.  Further,  at  the  time 
the  financing  is  issued,  it  must  be  reasonably  anticipated  that  the 
facility  will  continue  to  be  used  for  the  same  purpose. 

This  rule  also  requires  that,  as  of  April  24,  1979,  there  must  have 
been  an  agreed-on  period  for  the  maturity  of  the  mortgage  or  other 
permanent  financing  for  the  facility  or  units  with  respect  to  which 
obligations  had  been  issued.  The  maturity  date  of  a  refinancing  obliga- 
tion issued  pursuant  to  this  provision  must  not  exceed  the  agreed-on 
maturity  period  of  the  mortgage  by  more  than  two  years.  Under  this 
rule,  where  more  than  one  old  obligation  is  to  be  replaced  and  the 
mortgages  for  the  facilities  financed  with  the  old  obligation  have  dif- 
ferent agreed-on  maturities,  then  a  new  bond  issue  will  qualify  under 
this  rule  if  the  maturity  date  of  the  new  obligations  corresponds  with 
the  differing  agreed-on  maturities  of  the  mortgages. 

The  rollover  rule  also  provides  that  the  aggregate  face  amount  of  the 
refinancing  obligation  may  not  exceed  the  aggregate  face  amount  of 
the  refunded  obligation  by  more  than  an  amount  which  is  reasonably 
necessary  to  cover  construction  period  interest,  reasonably  required 
reserv es,  and  the  issuance  costs  of  the  refinancing  obligations. 

(h)  Rules  for  projects  under  development 

The  transitional  rules  also  include  two  rules  for  projects  under  de- 
velopment. The  first  rule  applies  to  multi-family  rental  housing  proj- 
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ects  under  development  and  the  second  rule  applies  to  single-family, 
owner-occupied  housing  projects  under  development.  These  rules  ex- 
cept from  the  general  requirements  of  Title  IX  obligations  the  pro- 
ceeds of  which  are  to  be  used  to  finance  the  completion  of  certain 
projects  which  were  in  the  development  stage  on  April  24,  1979. 

Multi-family  rental  housing 

The  multi- family  housing  rule  provides  two  exceptions  to  the  re- 
quirements of  section  903  of  Title  IX.  The  first  exception  provides  that 
the  provisions  of  this  bill  which  relate  to  tax-exempt  obligations  for 
multi- family  rental  housing  shall  not  apply  to  tax-exempt  obligations 
issued  for  certain  projects  which  were  in  the  development  stage  on 
April  24,  1979.  This  rule  will  only  apply  to  a  project  if,  prior  to  April 
25,  1979,  a  plan  specifying  the  number  and  location  of  rental  units 
was  approved  by  the  governing  body  of  a  State  or  local  government 
or  by  the  governing  body  of  a  State  or  local  housing  agency  or  similar 
agency.  In  addition,  substantial  expenditures  for  site  improvement  for 
the  project  must  have  been  incurred  on  or  before  April  24,  1979,  for 
this  rule  to  be  applicable.  Expenditures  for  the  site  improvement  for 
the  project  can  be  incurred  by  any  person  regardless  of  whether  or 
not  they  are  otherwise  involved  in  the  project.  Such  expenditures 
would  include  expenditures  for  sewer  and  water  facilities,  and  for 
roads.  Such  expenditures  would  not  include  costs  for  rezoning,  costs 
of  architects,  environmental  impact  or  similar  studies,  or  any  expendi- 
tures that  relate  to  whether  a  particular  site  is  to  be  used,  as  opposed 
to  the  development  of  a  particular  site.  Finally,  this  rule  will  apply 
only  with  respect  to  obligations  used  to  provide  financing  for  the 
number  and  type  of  rental  units  specified  in  the  approved  plan  and 
only  if  the  units  are  constructed  at  the  location  specified  in  the  ap- 
proved plan.  However,  any  number  of  issues  of  obligations  can  be 
issued  to  finance  the  project  that  qualifies  under  this  rule. 

The  second  exception  provides  that  the  provisions  of  Title  IX  which 
relate  to  tax-exempt  obligations  for  multi-family  rental  housing  shall 
not  apply  to  tax-exempt  obligations  issued  for  certain  projects  which 
were  in  the  development  stage  on  April  24,  1979.  This  rule  will  only 
apply  to  a  project  if,  prior  to  April  25,  1979,  a  plan  specifying  the 
number  and  location  of  rental  units  was  preliminarily  approved  by  the 
Secretary  of  HUD,  pursuant  to  section  221  (d)  (4)  or  section  232  of  the 
Housing  Act.  Such  approval  must  be  established  by  written  evidence 
which  was  in  existence  prior  to  April  25,  1979.  In  addition,  fees  for 
processing  the  application  for  the  project  with  HUD  and  other  ex- 
penditures for  the  project  must  have  been  incurred  on  or  before 
April  24, 1979. 

Finally,  this  rule  will  apply  only  with  respect  to  obligations  used  to 
provide  financing  for  the  number  and  type  of  rental  units  specified  in 
the  approved  plan  and  only  if  the  units  are  constructed  at  the  location 
specified  in  the  approved  plan.  However,  any  number  of  issues  of  obli- 
gations can  be  issued  to  finance  the  project  that  qualifies  under  this 
rule. 

Owner-occupied  housing 

The  second  rule  for  projects  under  development  provides  that  the 
provisions  of  Title  IX  which  relate  to  tax-exempt  obligations  for 
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owner-occupied  housing  will  not  apply  to  tax-exempt  obligations  for 
certain  projects  in  the  development  stage  on  April  24,  1979.  In  addi- 
tion, the  provisions  of  Title  IX  relating  to  industrial  development 
bonds  will  not  apply  to  the  construction  or  other  initial  temporary 
financing  of  such  a  project  if  substantially  all  of  the  dwelling  units  in 
the  project  are  to  be  owner-occupied  residences. 

In  order  to  meet  the  requirements  of  this  provision,  a  specific  proj- 
ect must  have  been  in  the  active  development  stage  on  or  before 
April  24, 1979.  Two  other  conditions  must  also  be  satisfied.  First,  on  or 
before  that  date,  substantial  expenditures  must  have  been  made  for 
detailed  plans  and  specifications  of  the  residences  to  be  constructed. 
Such  plans  and  specifications  must  include  completed  architectural  and 
engineering  designs  which  specify  the  number,  size  and  anticipated 
cost  of  the  residences  to  be  constructed. 

Second,  tax-exempt  construction  financing  must  have  been  issued 
with  respect  to  the  specific  project  or  there  must  exist  written  evidence 
that  a  governmental  unit  intended  to  actually  issue  tax-exempt  obli- 
gations to  finance  the  acquisition  of  the  units  by  individual  home- 
buyers.  Such  construction  financing  must  be  outstanding  on  or  before 
April  24,  1979,  and  such  written  evidence  must  have  been  in  existence 
on  or  before  such  date. 

Moreover,  this  exception  shall  apply  only  if  the  units  constructed  are 
substantially  similar  in  design  to  the  units  specified  in  the  plans  and 
specifications  which  were  in  existence  on  or  before  April  24,  1979.  The 
aggregate  amount  of  the  obligations  issued  with  respect  to  a  project 
in  the  development  stage  shall  not  exceed  the  reasonably  anticipated 
cost  of  the  project,  where  the  obligations  are  to  be  used  to  provide 
construction  period  financing.  In  the  case  in  which  the  obligations  are 
to  be  used  to  finance  the  acquisition  of  the  units  by  individual  home- 
buyers,  the  aggregate  amount  of  the  obligations  may  not  exceed  the 
reasonably  anticipated  amount  required  to  finance  the  acquisition  of 
the  units  by  individual  home  buyers,  plus  issuance  costs  and  a  reason- 
ably required  reserve.  The  proceeds  of  any  obligations  (exclusive  of 
issuance  costs  and  a  reasonably  required  reserve)  which  are  not  used  to 
finance  the  acquisition  of  units  by  home  buyers  must  be  used  to  redeem 
the  obligations. 

The  second  requirement  of  this  rule  will  also  be  treated  as  being 
satisfied  if  certain  actions  had  occurred  prior  to  April  25,  1979.  How- 
ever, in  the  case  in  which  a  project  qualifies  under  this  special  excep- 
tion, the  aggregate  amount  of  obligations  which  may  be  issued  by  local 
governmental  units  with  respect  to  the  geographic  area  comprising  a 
local  governmental  area  may  not  exceed  $20  million. 

Generally,  in  order  to  qualifv  under  this  special  exception,  three 
actions  must  have  occurred  prior  to  April  25,  1979.  First,  the  de- 
veloper of  a  project  must  have  acquired  land  on  which  the  project 
was  to  be  constructed.  Second,  the  mayor's  advisory  committee  of  a  city 
must  have  approved  (subject  to  further  revision)  a  written  compre- 
hensive proposal  for  such  project  submitted  by  the  developer.  In  addi- 
tion, the  proposal  must  have  requested  that  tax-exempt  obligations  be 
issued  to  finance  the  purchase  of  the  units  within  the  projects  by  indi- 
viduals, and  issuance  of  such  obligations  must  have  been  authorized 
under  a  State  law  authorizing  tax-exempt  obligations  for  use  only  in 
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redevelopment  areas.  Third,  a  revised  proposal  must  have  been  sub- 
mitted to  the  redevelopment  agency  and  the  city  council  which  had 
jurisdiction  over  the  geographic  area  in  which  the  project  was  to  be 
located. 

(i)  Rule  for  local  governments  whose  home  rule  powers 
were  modified  on  April  26,  1979 

The  bill  also  provides  a  transitional  rule  under  which  section  902  of 
Title  IX  will  not  apply  to  obligations  issued  by  certain  local  govern- 
ments under  modified  home  rule  powers.  This  rule  applies  only  where 
five  conditions  are  satisfied.  First,  on  April  1,  1979,  legislation  must 
have  been  pending  in  a  State  legislature  limiting  the  authority  of 
local  governments  within  that  State  to  issue  tax-exempt  obliga- 
tions for  owner-occupied  housing  under  existing  home  rule  au- 
thority. Second,  such  legislation  must  have  been  enacted  on  April  26, 
1979.  Third,  the  governing  body  of  a  local  government  in  the 
State  in  which  the  legislation  was  pending  must  take  action  au- 
thorizing the  undertaking  of  a  demographic  or  related  study  of  the 
mortgage  market.  Such  study  must  have  been  intended  to  serve  as  a 
basis  for  the  issuance  of  tax-exempt  obligations  for  owner-occupied 
residences.  Furthermore,  such  action  must  have  been  taken  between 
June  1,  1978,  and  April  24,  1979.  In  addition,  there  must  be  written 
evidence  which  was  in  existence  prior  to  April  25,  1979,  which  estab- 
lishes that  the  action  occurred.  Fourth,  on  December  20,  1979,  an 
amount  must  have  been  specified  by  or  for  the  local  government  as  the 
range  of  the  amount  of  obligations  which  the  local  government  ex- 
pected to  issue  with  respect  to  a  geographic  area  under  any  transitional 
authority  provided  by  Title  IX.  Fifth,  the  majority  of  the  members 
of  the  governing  body  of  the  local  government  must  certify  that  the 
local  government  was  waiting  enactment  of  such  legislation  prior  to 
determining  to  proceed  toward  the  issuance  of  tax-exempt  obligations 
for  owner-occupied  residences. 

This  rule  also  imposes  a  dollar  limit  on  the  aggregate  amount  of 
obligations  which  may  be  issued  with  respect  to  a  geographic  area. 
The  maximum  amount  of  obligations  which  may  be  issued  under  this 
rule  is  the  amount  specified  on  December  20,  1979,  by  or  for  the  local 
governments. 

Finally,  this  rule  provides  that  substantially  all  the  proceeds  of  an 
issue  (exclusive  of  issuance  costs  and  a  reasonably  required  reserve) 
must  be  committed  to  owner  financing  before  January  1,  1981. 

(3)  Effective  date  for  registration  requirement  and  advance  re- 
funding rule 

The  requirement  that  all  tax-exempt  obligations  for  housing  be  in 
registered  form  applies  to  any  obligations  issued  after  the  date  of 
enactment.  This  requirement  shall  apply  whether  an  obligation  is 
issued  pursuant  to  the  general  provisions  of  Title  IX  or  pursuant  to 
the  transitional  rules. 

The  prohibition  of  the  advance  refunding  of  tax-exempt  obligations 
for  owner-occupied  residences,  is  effective  on  the  date  of  enactment. 
This  rule  will  apply  to  the  advance  refunding  after  the  date  of  enact- 
ment of  any  obligation  issued,  prior  to  April  25,  1979,  or  pursuant 
to  the  transitional  rules  of  Title  IX,  to  finance  owner-occupied  resi- 
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donees  (whether  the  residences  are  single  family  or  two  to  four  family) 
and  obligations  issued  under  the  requirements  of  Title  IX  for  owner- 
occupied  residences.  During  the  period  beginning  on  April  25, 1979,  and 
ending  on  the  date  of  enactment,  tax-exempt  obligations  for  owner- 
ocoupied  residences  which  were  issued  prior  to  April  25,  1979,  may 
be  advance  refunded  where  the  requirements  of  the  rollover  transi- 
tional rule  are  satisfied. 

d.  Revenue  Effects 

The  increase  in  fiscal  year  receipts  resulting  from  this  provision  was 
estimated  at  the  time  the  Committee  was  considering  Title  IX  to  be 
$413  million  in  1981,  $1,718  million  in  1982,  $4,208  million  in  1983, 
$7,754  million  in  1984,  and  $12,203  million  in  1985. 

At  the  time  these  revenue  estimates  were  prepared  for  the  Commit- 
tee, the  revision  of  the  estimates  by  the  staff  was  not  complete.  Based 
upon  more  recent  information,  it  is  estimated  that  the  increase  in  fiscal 
vear  receipts  will  be  $497  million  in  fiscal  year  1981,  $1,801  million 
in  1982.  $4,013  million  in  1983,  $7,104  million  in  1984,  and  $10,801 
million  in  1985. 

2.  SUBTITLE  B:  ESTIMATED  INCOME  TAX  PAYMENTS  OF  LARGE 

CORPORATIONS 

(Sec.  911  of  Title  IX  and  sec.  6655  of  the  Code) 

Present  law 

Under  present  law,  a  corporation  must  make  estimated  tax  pay- 
ments, if  the  estimated  tax  for  the  taxable  year  can  reasonably  be  ex- 
pected to  be  $40  or  more  (Code  sec.  6154).  In  general,  a  corporation's 
estimated  tax  is  the  estimated  income  tax  (other  than  the  minimum 
tax)  less  any  estimated  credits  against  the  tax.  Any  corporation  re- 
quired to  make  estimated  tax  payments  must  make  such  payments  in 
installments.  The  number  of  installments,  and  the  amount  of  each 
installment,  is  determined  in  accordance  with  the  following  table : 


The  following  percentages 
of  the  estimated  tax  shall 
be  paid  on  the  15th  day 
If  the  $40  threshold  is  first  met —  of  the — 


4th  6th  9th  12th 
mo.     mo.     mo.  mo. 


Before  the  1st  day  of  the  4th  month  of  the 

taxable  year   25     25       25  25 

After  the  last  day  of  the  3rd  month  and 

before  the  1st  day  of  the  6th  month  of 

the  taxable  year  ,   S3%     dSH  33H 

After  the  last  day  of  the  5th  month  and 
before  the  1st  day  of  the  9th  month  of 

the  taxable  year   50  50 

After  the  last  day  of  the  8th  month  and 
before  the  1st  day  of  the  12th  month  of 

the  taxable  year   100 
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A  corporation  that  fails  to  pay  the  proper  estimated  tax  when  due 
may  be  subject  to  an  underpayment  penalty  (Code  sec.  6655).  The 
penalty  is  figured  for  the  period  of  underpayment,  determined  under 
section  6655  of  the  Code,  at  a  rate  determined  under  section  6621.  (The 
penalty  rate  currently  is  12  percent.)  The  amount  of  underpayment 
is,  for  purposes  of  this  penalty,  the  excess  of  the  amount  of  the  install- 
ment which  would  be  required  to  be  paid  if  the  estimated  tax  were 
equal  to  80  percent  of  the  tax  shown  on  the  return  for  the  taxable  year 
(or,  if  no  return  was  filed,  80  percent  of  the  tax  for  such  year)  over  the 
amount,  if  any,  of  the  installment  paid  on  or  before  the  last  date  pre- 
scribed for  payment. 

No  penalty  is  charged  with  respect  to  underpayment  of  a  corpora- 
tion's estimated  tax  liability  if  the  corporation  made  payments  on  or 
before  the  due  date  of  the  installment  and  the  total  payments  up  to  the 
particular  due  date  in  question  equal  or  exceed  the  amount  which 
would  have  been  due  had  the  estimated  tax  been  based  on  any  of  the 
following  amounts:  (1)  the  preceding  year's  liabilities,  if  a  return 
showing  a  tax  liability  was  filed  by  the  corporation  for  the  preceding 
taxable  year  and  such  preceding  year  was  a  taxable  year  of  12  months ; 
(2)  tax  liabilities  computed  by  using  the  current  year's  tax  rates 
for  the  prior  year's  return  and  the  law  that  applies  to  the  prior  year ; 
or  (3)  80  percent  of  the  taxes  which  would  have  been  due  if  the  income 
which  the  corporation  had  already  received  during  the  current  year 
had  been  placed  on  an  annualized  basis. 

Reasons  for  change 

The  Committee  believes  that  there  are  few,  if  any,  reasons  to  per- 
mit very  large  corporations  to  escape  paying  estimated  tax  for  the 
current  year  simply  because  they  had  little  or  no  taxable  income  for 
their  prior  taxable  year.  Allowing  these  corporations  to  avoid  pay- 
ing estimated  tax  amounts  to  a  large,  interest-free  loan  to  the  corpora- 
tions from  the  Government.  Since  large  corporations  should  be 
able  to  estimate  their  income  on  a  regular  basis,  the  Committee 
feels  that  there  is  no  need  for  them  to  base  their  estimated  tax  pay- 
ments on  the  prior  year's  experience.  Accordingly,  the  Committee  has 
agreed  that  the  use  of  the  prior  year  exceptions  to  the  general  esti- 
mated tax  penalty  rules  should  be  restricted  in  the  case  of  large 
corporations.  However,  in  the  case  of  smaller  business  entities,  which 
may  lack  the  capability  for  projecting  their  annual  income  quarterly, 
no  change  in  the  prior  year  exceptions  is  made  because  the  Committee 
feels  that  these  corporations  should  continue  to  be  able  to  rely  on  these 
exceptions. 

Explanation  of  provision 

Under  Title  IX,  the  estimated  tax  payments  of  a  large  corporation 
generally  must  equal  at  least  60  percent  of  tax  shown  on  its  income 
tax  return  for  the  taxable  year  (or  the  actual  tax  if  no  return  is  filed)  -1 
Thus,  a  large  corporation  which  had  no  taxable  income  for  its  pre- 
ceding taxable  year  will  no  longer  be  able  to  avoid  paying  estimated 
tax  for  its  current  taxable  year. 


1  A  large  corporation  could  continue  to  rely  on  the  present  law  exception  where 
the  estimated  tax  equals  at  least  80  percent  of  the  tax  computed  on  an  annualized 
basis  ( Code  sec.  6655  (d)(3)). 
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Corporations  subject  to  this  new  requirement  will  be  those  corpora- 
tions which  had  taxable  income  of  $1  million  or  more  in  any  of  the 
three  taxable  years  immediately  preceding  the  taxable  year  involved. 

In  the  case  of  the  component  members  of  a  controlled  group  of 
corporations  (within  the  meaning  of  Code  section  1563),  the  $1  mil- 
lion amount  for  any  taxable  year  in  the  3-year  base  period  is  to  be 
divided  among  the  members  of  the  group  in  the  same  manner  in  which 
the  benefits  of  the  graduated  tax  rates  are  allocated  for  that  year. 

Effective  date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31, 1980. 

Revenue  effect 

The  provision  is  estimated  to  increase  fiscal  year  1981  revenues  by 
$3,063  million,  and  by  $475  million  in  fiscal  year  1982,  $457  million  in 
fiscal  year  1983,  $394  million  in  fiscal  year  1984,  and  $402  million  in 
fiscal  year  1985. 

3.  SUBTITLE  C:  ENVIRONMENTAL  EXCISE  TAXES  AND  TRUST  FUNDS 

Present  Law 

Excise  taxes 

Under  present  law,  excise  taxes  are  imposed  upon  the  manufacture, 
sale,  or  use  of  various  items  or  services.  In  some  instances,  revenues 
from  these  taxes  are  deposited  into  specially  designated  trust  funds. 
Examples  of  such  earmarked  excise  taxes  include  the  Black  Lung 
coal  tax  (Code  sec.  4121) ,  which  is  deposited  into  the  Black  Lung  Dis- 
ability Trust  Fund,  aviation-related  taxes  (Code  sees.  4261,  4271), 
which  are  deposited  into  the  Airport  and  Airway  Trust  Fund,  high- 
way-related taxes  (Code  sees.  4041  and  4081  (fuels) ,  4071  (tires,  etc.) ) 
which  are  deposited  into  the  Highway  Trust  Fund  and  inland  water- 
way taxes  (Code  sec.  4042)  which  are  deposited  into  the  Inland  Water- 
ways Trust  Fund. 

Under  present  law,  there  is  no  excise  tax  imposed  generally  with  re- 
spect to  substances,  such  as  crude  oil,  petrochemical  feedstocks  and 
inorganic  chemicals,  which  may  cause  environmental  pollution  or  other 
damage.  However,  charges  (fees)  are  imposed  under  present  law  on  oil 
produced  on  the  Outer  Continental  Shelf  and  on  Alaskan  North  Slope 
oil  transported  through  the  Trans- Alaska  Pipeline  System  (TAPS). 
These  charges  are  described  below. 

Funds 

Present  law  contains  no  specially  designated  fund  intended  to  pro- 
vide moneys  for  cleanup,  or  to  compensate  for  economic  losses  due  to 
all  types  of  environmentally  hazardous  pollution.  However,  there  are 
various  Federal  and  State  funds  designed  to  accomplish  these  purposes 
as  to  specific  locations,  damages  or  losses,  and  certain  type  of  spills, 
discharges  and  pollution.  Some  of  these  funds,  and  related  provisions, 
are  described  below. 

Federal  Water  Pollution  Control  Act  ("Clean  Water  Act"),  Section 
311 

Section  311  of  the  Federal  Water  Pollution  Control  Act  (33  U.S.C. 
1331)  establishes  a  $35  million  revolving  fund  maintained  by  fines. 
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penalties  and  appropriations  of  general  revenue.  The  fund  may  be 
used  for  cleanup  of  releases  of  oil  and  designated  hazardous  substances 
into  navigable  waters  and  for  restoration  of  accompanying  natural  re- 
sources. The  Act  also  establishes  certain  rules  pertaining  to  responsi- 
bility for  cleanup  expenses  and  authorizes  the  fund  to  seek  reimburse- 
ment from  parties  who  release  oil  or  designated  hazardous  substances 
into  navigable  waters. 

The  Trans- Alaska  Pipeline  Authorization  Act  (TAP A  A) 

The  TAPAA  (43  U.S.C.  sec.  1651)  established  a  $100  million  Trans- 
Alaska  Pipeline  liability  Fund,  and  required  the  pipeline  system 
to  collect  and  deposit  a  $.05  charge  for  each  barrel  of  oil  passing 
through  TAPS.  The  Liability  Fund  is  su  quasi-public  entity,  and  its 
revenues  are  intended  to  be  used  to  compensate  for  damages,  including 
cleanup,  restoration  of  natural  resources,  and  economic  loss,  resulting 
from  spills  of  oil  transported  through  TAPS.  Liability  of  owners  and 
operators  is  defined,  and  the  Liability  Fund  may  seek  to  recover  its 
expenses  from  responsible  parties.  Because  of  the  $100  million  ceiling 
to  which  the  Fund  is  subject,  the  fee  is  suspended  for  such  time  as  that 
maximum  is  maintained. 

Outer  Continental  Shelf  Amendments  of  1978 

A  $200  million  Offshore  Oil  Pollution  Compensation  Fund  was  es- 
tablished in  the  Treasury  by  the  1978  amendments  to  the  Outer  Conti- 
nental Shelf  Lands  Act  (43  U.S.C.  sec.  1331).  This  Fund  consists  of 
moneys  generated  by  a  fee  of  not  more  than  $.03  a  barrel  imposed  on 
owners  of  oil  from  the  Outer  Continental  Shelf.  The  fee  is  collected  by 
the  Internal  Revenue  Service,  and  may  be  reduced  when  the  balance 
in  the  Fund  reaches  the  $200  million  cap.  The  Fund  may  be  used  to 
compensate  for  damages,  including  cleanup,  property  damage,  and  loss 
of  income  and  tax  revenue,  resulting  from  spills  of  oil  produced  on  the 
Outer  Continental  Shelf.  Liability  and  financial  responsibility  re- 
quirements for  facilities  and  vessels  are  defined,  and  the  Fund  may 
seek  to  recover  its  expenses  from  responsible  parties.  Collection  of  the 
fee  is  not  subject  to  the  generally  applicable  IRS  enforcement  powers. 

Deep  Water  Port  Act  of  197 i 

The  Deep  Water  Port  Act  of  1974  (33  U.S.C.  sec.  1502)  ,  established 
a  $100  million  fund  to  compensate  for  damages  resulting  from  oil 
pollution  from  vessels  or  facilities  engaged  in  deep  water  port  opera- 
tions. When  operational,  this  fund  will  be  maintained  by  a  $.02  a 
barrel  fee  assessed  on  oil  loaded  at  a  deep  water  port. 

Resource  Conservation  and  Recovery  Act  of  1976 

The  Resource  Conservation  and  Recovery  Act  provides  for  the  regu- 
lation and  control  of  the  generation,  treatment  and  disposal  of  hazard- 
ous wastes.  Permits  are  required  for  treatment  or  storage  facilities. 
The  Environmental  Protection  Agency  may  sue  to  require  cleanup  of 
an  inactive  disposal  site  if  the  site  is  posing  an  imminent  and  substan- 
tial hazard  to  public  health.  However,  this  Act  does  not  provide  funds 
for  cleanup  of  inactive  sites  when  the  owner  is  unknown,  is  not  respon- 
sible, or  is  financially  unable  to  pay  for  these  costs. 
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Reasons  for  Change 

Pollution  of  navigable  waters 

The  Committee  believes  that  it  is  important  to  establish  readily 
available  sources  of  funds  to  clean  up  pollution  from  designated  en- 
vironmentally hazardous  items,  and  to  provide  compensation  for  spec- 
ified economic  losses  resulting  from  such  pollution.  The  Committee, 
however,  does  not  believe  that  the  United  States  Government  should 
have  to  bear  these  costs.  It  further  believes  that  these  cleanup  and 
compensatory  costs  generally  should  be  imposed  upon  the  party  re- 
sponsible for  them,  and  alternatively  upon  the  class  of  persons  who 
create  environmentally  hazardous  items  most  frequently. 

To  accomplish  these  goals,  the  Committee  has  decided  that  it  is 
appropriate  to  impose  excise  taxes  on  certain  items  which  may  result 
in  environmentally  hazardous  pollution  if  spilled  or  discharged  or 
which  are  used  to  produce  hazardous  material.  The  Committee  also  has 
decided  that  revenues  from  these  taxes  should  be  earmarked  for  inclu- 
sion in  two  new  trust  funds  for  payments  of  cleanup  costs  and  spe- 
cified compensatory  damages.  Because  the  precise  scope  of  the  various 
problems  relating  to  environmentally  hazardous  pollution,  and  the 
need  for  funds  to  remedy  it,  are  not  readily  ascertainable,  the  Commit- 
tee has  decided  to  make  both  the  taxes  and  authority  to  spend  from 
trust  funds  terminate  at  the  end  of  September  1985  so  that  Congress 
may  reexamine  the  situation. 

Hazardous  waste  sites 

The  Committee  also  believes  that  it  is  important  to  establish  a  read- 
ily available  source  of  funds  to  respond  to  releases  of  hazardous  waste 
from  inactive  waste  sites  which  endanger  public  health  and  the  en- 
vironment. The  Committee  recognizes  that  the  United  States  Govern- 
ment must  bear  some  of  the  costs  incurred  for  this  purpose.  However, 
it  also  believes  that  these  costs  generally  should  be  borne  by  the  party 
responsible  for  the  waste  and  alternatively  by  the  industries  which 
create  the  items  most  frequently  located  in  inactive  waste  sites. 

To  accomplish  these  goals,  the  Committee  has  decided  that  it  is  ap- 
propriate to  impose  excise  taxes  on  certain  items  which  may  result  in 
environmentally  hazardous  pollution  from  inactive  waste  sites  or  which 
are  used  to  produce  hazardous  material.  The  Committee  also  has  de- 
cided that  revenues  from  these  taxes  should  be  earmarked  for  inclusion 
in  a  newly  constituted  trust  fund  for  payment  of  cleanup  costs  for 
hazardous  waste  sites.  Because  the  precise  scope  of  the  hazardous  waste 
site  problem  and  the  financial  cost  of  the  remedy  are  not  readily  ascer- 
tainable, the  Committee  has  decided  to  terminate  the  taxes  and  spend- 
ing from  the  trust  fund  at  the  end  of  September  1985  so  that  Congress 
may  reexamine  the  situation. 
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Explanation  of  Provisions 
a.  Environmental  Revenue  Act  of  1980 

(1)  Environmental  excise  taxes — navigable  waters 

(a)  Petroleum  tax  (sec.  921  of  Title  IX  and  new  sees.  4601- 
4602  of  the  Code) 

The  provisions  of  Title  EX  which  relate  to  pollution  of  the  navigable 
waters  of  the  United  States 1  impose  a  specific  tax  (the  "petro- 
leum tax")  of  1.3  cents  a  barrel  on  domestic  crude  oil  and  on 
petroleum  products  (including  crude  oil)  entering  the  United  States. 
The  tax  on  domestic  crude  oil  is  imposed  on  the  operator  of  any  United 
States  refinery  receiving  such  crude  oil.  For  this  purpose,  as  under 
existing  Treasury  regulations,  refining  is  any  operation  by  which  the 
physical  or  chemical  characteristics  of  crude  oil  or  its  products  are 
changed,  exclusive  of  such  operations  as  passing  crude  oil  through 
separators  or  placing  crude  oil  in  settling  tanks. 

If  crude  oil  is  used  in,  or  exported  from,  the  United  States  before 
imposition  of  the  petroleum  tax,  then  the  user  or  exporter  of  the  oil 
is  subject  to  the  tax  to  the  same  extent  as  it  would  have  been  imposed 
had  a  United  States  refiner  received  the  oil.  Title  IX  clarifies  the 
definition  of  taxable  petroleum  by  defining  oil  as  including  crude  oil 
condensate  and  natural  gasoline,  but  not  other  natural  gas  liquids. 
Thus,  the  term  crude  oil  does  not  include  butane,  ethane,  or  propane 
recovered  from  a  natural  gas  stream.  These  substances,  however,  are 
taxed  as  "specified  petrochemical  feedstocks"  under  the  chemical  tax 
described  below.  In  addition,  taxable  crude  oil  does  not  include  crude 
oil  used  for  extraction  purposes  on  the  premises  where  it  was  produced, 
such  as  for  powerhouse  fuel  or  for  reinjection  as  part  of  a  tertiary 
recovery  process.  Further,  the  term  crude  oil  does  not  include  synthetic 
petoleum,  e.g.,  shale  oil,  liquids  from  coal,  tar  sands,  or  biomass,  or 
rerefined  oil. 

In  the  case  of  refiners  that  recover  natural  gasoline,  the  gasoline 
recovered  is  treated  as  received  by,  and  hence  is  taxable  to,  that  refiner 
at  the  time  it  is  recovered. 

If  natural  gasoline  is  recovered  in  a  gas  separation  plant  rather 
than  at  a  refinery,  the  tax  is  imposed  when  the  gasoline  is  received  at  a 
refinery  or  when  it  is  used  or  exported  without  passing  through  a 
refinery.  Thus,  a  refiner  must  pay  the  same  tax  whether  it  purchases 
natural  gasoline  or  wet  gas  from  which  it  recovers  natural  gasoline. 

1  These  provisions  are  the  same  as  those  contained  in  the  Committee's  amend- 
ment to  H.R.  85  (H.  Rept.  96-172,  Part  III),  except  that  Title  IX  contains  a 
technical  amendment  allowing  certain  petrochemical  feedstocks  to  be  exempt 
from  the  chemical  tax  if  used  as  a  fuel.  References  in  this  section  of  the  report 
to  "related  provisions"  refer  to  the  provisions  of  H.R.  85. 
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Petroleum  products  entered  into  the  United  States  for  consumption, 
use  or  warehousing,  are  subject  to  a  tax  of  1.3  cents  a  barrel.  This  tax 
is  imposed  upon  the  person  who  enters  such  products.  Generally,  the 
term  petroleum  products  includes  crude  oil.  crude  oil  condensate,  nat- 
ural and  refined  gasoline,  refined  and  residual  oil.  and  any  other  hydro- 
carbon product  derived  from  crude  oil  or  natural  gasoline  which  enters 
the  United  State?.  For  purposes  of  determining  whether  crude  oil  or 
petroleum  products  have  been  produced  in.  entered  into,  or  exported 
from  the  United  States,  the  term  United  States  means  the  fifty  States, 
the  District  of  Columbia.  Puerto  Rico,  the  Northern  Mariana' Islands, 
the  Trust  Territory  of  the  Pacific,  and  any  possession  of  the  United 
States.  The  United  States  also  includes  the  Outer  Continental  Shelf 
areas  and  foreign  trade  zones  located  within  the  United  States.  There 
is  no  exception  from  the  petroleum  tax  for  bonded  items. 

In  the  case  of  areas  which  are  not  subject  to  the  general  United 
States  customs  laws,  an  "entry"  has  occurred  at  any  time  that  such 
an  event  would  have  occurred  if  the  customs  laws  were  applicable 
to  that  area.  However,  an  "entry"  is  deemed  not  to  have  occurred  in 
the  case  of  fuel  stores  on  a  ship  or  the  casual  use  of  items  such  as 
fuel  in  an  automobile's  gas  tank. 

Title  IX  also  provides  that  the  petroleum  tax  is  imposed  only 
once  with  respect  to  any  petroleum  product.  Anyone  who  otherwise 
is  liable  for  the  petroleum  tax  may  establish  that  it  already  has  been 
imposed  with  respect  to  that  product. 

Title  IX  provides  special  rules  relating  to  the  transfer  of  the 
Trans- Alaska  Pipeline  Liability  Fund  to  the  Oil  Pollution  Trust 
Fund.  If  the  Secretary  of  the  Treasury  determines  that  there  is  a 
surplus  in  the  former  fund,  such  amount  is  treated  as  an  advance 
payment  of  the  petroleum  tax  imposed  on  the  crude  oil  first  trans- 
ported through  the  TAPS  after  the  date  of  the  determination.  If 
the  Secretary,  however,  determines  that  there  is  a  deficit  in  the  trans- 
ferred fund,  the  petroleum  tax  imposed  on  the  crude  oil  first  trans- 
ported through  the  TAPS  after  that  determination  is  increased  by  2 
cents  a  barrel  until  the  amount  of  thp  increased  tax  equals  the  deficit. 

Title  IX  contains  no  special  administrative  or  compliance  provi- 
sions relating  to  the  petroleum  tax.  Instead,  the  existing  rules  re- 
lating to  excise  taxes  apply.  Thus,  the  Internal  Revenue  Service  has 
its  full  rano-e  of  administrative  and  compliance  powers  available  for 
administering  and  collecting  the  tax.  Similarly,  the  penalties  con- 
tained in  existi7i£  law  apply,  as  appropriate,  to  the  petroleum  tax. 

Tlii-  tax  may  applv  in  addition  to  the  chemical  tax  fsec.  a.  (1)  (h) 
below)  and  the  two  taxes  imposed  by  the  Hazardous  Waste  Revenue 
Act  (  sec.  b.  below) . 

Effective  date 

The  petroleum  tax  applies  for  the  five-vear  period.  October  1.  1980. 

through  September  30. 1985. 

Revenue  effect 

This  provision  is  estimated  to  increase  budget  receipts  by  $69 
million  in  fiscal  vear  1981  and  bv  $75  million  per  year  in  fiscal  vears 
1982-1985. 
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(b)  Chemical  tax  ( sec.  921  of  Title  IX  and  new  sees.  4651-4652 
of  the  Code) 

The  bill  also  imposes  specific  excise  taxes  (the  "chemical  tax")  on 
specified  petrochemical  feedstocks  and  on  specified  inorganic  sub- 
stances. The  tax,  which  is  similar  to  existing  excise  taxes,  is  im- 
posed on  any  taxable  chemical  sold  by  the  taxpayer,  i.e.,  the  manufac- 
turer, producer,  or  importer  of  the  taxable  chemical.  If  the  taxpayer 
uses  a  taxable  chemical  prior  to  its  sale,  the  tax  is  imposed  as  if  the 
chemical  had  been  sold. 

The  chemical  tax  on  specified  petrochemical  feedstocks  is  $1.18  a  ton. 
The  feedstocks  subject  to  tax  are :  ethylene,  propylene,  butylene,  buta- 
diene, butane,  propane,  benzene,  toluene,  xylene,  naphthalene,  methane, 
carbon  black,  and  ethane.  These  feedstocks  are  subject  to  the  chemical 
tax  regardless  of  the  source  from  which  the  feedstock  is  derived.  As  a 
result,  feedstocks  derived  from  synthetic  petroleum  are  subject  to  the 
chemical  tax. 

Title  IX  contains  no  general  exemption  from  the  chemical  tax  for 
any  of  the  specified  petrochemical  feedstocks  when  they  are  used  as  a 
fuel.  However,  Title  IX  provides  a  special  rule  relating  to  petro- 
chemical feedstocks  a  principal  use  of  which  the  Secretary  of  the 
Treasury  determines  is  for  fuel.  Title  IX  directs  the  Secretary  to  issue 
regulations  providing  that  any  of  the  specified  petrochemical  feed- 
stocks which  has  a  principal  use  as  a  fuel  is  to  be  treated  as  a  taxable 
chemical  only  if  it  it  is  used  as  other  than  a  fuel.  Under  these  regula- 
tions, the  person  who  uses  such  a  feedstock  as  other  than  a  fuel  is 
treated  as  the  manufacturer  of  a  taxable  chemical,  and  thus  is  subject 
to  the  tax.  In  issuing  these  regulations,  the  Secretary  is  to  take  into 
account  the  aggregate  domestic  fuel  and  nonfuel  usage  of  a  substance. 
For  example,  the  Committee  understands  that  more  than  four-fifths 
of  all  domestic  consumption  of  methane  and  propane  is  for  fuel  pur- 
poses. Therefore,  the  feedstock  would  be  treated  as  one  of  the  tax's 
specified  petrochemical  feedstocks  only  when  it  is  used  for  nonfuel 
purposes. 

The  tax  on  specified  inorganic  substances  is  $0.31  a  ton.  The  inor- 
ganic substances  subject  to  the  tax  are : 

(1)  arsenic,  cadmium,  chromium,  lead,  mercury,  and  the 
equivalent  weight  of  the  foregoing  elements  in  arsenic  trioxide, 
chromite,  chromic  acid,  sodium  dichromate,  potassium  dichro- 
mate,  and  lead  oxide ; 

(2)  chlorine,  hydrochloric  acid,  hydrofluoric  acid,  and  the 
equivalent  weight  of  bromine  in  methyl  bromide  and  ethylene 
dibromide ; 

(3)  phosphoric  acid,  sulfuric  acid,  nitric  acid,  potassium  hy- 
droxide, and  sodium  hydroxide ;  and 

(4)  ammonia  and  the  equivalent  weight  of  ammonia  in  am- 
monium nitrate. 

In  the  case  of  a  taxable  chemical  which  is  a  gas  (e.g.,  methane), 
the  tax  of  $1.18  or  $0.31  a  ton  is  imposed  on  the  number  of  cubic  feet 
of  such  gas  which  is  equivalent  to  2000  lbs.  on  the  basis  of  molecular 
weight. 

Title  IX  also  provides  that  the  Secretary  of  the  Treasury  is  to 
promulgate  regulations  necessary  to  avoid  imposition  of  the  chemical 
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tax  more  than  once  upon  the  same  substance.  Specifically,  Title  IX 
provides  that  if  a  taxable  chemical  is  used  to  manufacture  or  produce 
a  second  taxable  chemical,  then  a  credit  against  the  amount  of  tax  on 
the  second  chemical  is  to  be  permitted  for  the  amount  of  tax  imposed 
on  the  first  substance  (but  not  in  excess  of  the  amount  of  tax  on  the 
second  substance).  Thus,  for  example,  if  methane  is  used  to  produce 
ammonia,  a  credit  for  the  tax  on  methane  would  be  allowed  against  the 
tax  on  the  ammonia. 

For  purposes  of  the  chemical  tax,  an  importer  is  anyone  who  enters 
taxable  chemicals  into  the  United  States  for  consumption,  use,  or  ware- 
housing. In  the  case  of  areas  which  are  not  subject  to  the  general 
United  States  customs  laws,  an  "entry"  has  occurred  at  any  time  that 
such  an  event  would  have  occurred  if  the  customs  laws  were  applica- 
ble to  that  area.  However,  an  "entry"  is  deemed  not  to  have  occurred  in 
the  case  of  fuel  stores  on  a  ship  or  the  casual  use  of  items  such  as  fuel 
in  an  automobile's  gas  tank. 

The  term  United  States  means  the  fifty  States,  the  District  of 
Columbia,  Puerto  Rico,  and  Northern  Mariana  Islands,  the  Trust  Ter- 
ritory of  the  Pacific,  and  any  possession  of  the  United  States,  as  well 
as  the  Outer  Continental  Shelf  and  any  foreign  trade  zones  of  the 
United  States.  There  is  no  exception  from  the  chemical  tax  for  bonded 
items. 

Title  IX  contains  no  special  administrative  or  compliance  provi- 
sions relating  to  the  chemical  tax.  Instead,  the  existing  rules  relating 
to  excise  taxes  apply.  Thus,  the  Internal  Revenue  Service  has  its  full 
range  of  administrative  and  compliance  powers  available  in  adminis- 
tering and  collecting  the  tax.  Similarly,  the  penalties  contained  in  ex- 
isting law  apply,  as  appropriate,  to  the  chemical  tax. 

The  chemical  tax  may  apply  in  addition  to  the  other  three  environ- 
mental taxes  imposed  by  Title  IX. 

Effective  date 

The  chemical  tax  applies  for  the  period  October  1,  1980,  through 
September  30, 1985. 

Revenue  effect 

This  provision  is  estimated  to  increase  budget  receipts  by  $69  mil- 
lion in  fiscal  year  1981,  and  by  $75  million  per  year  in  fiscal  year 
1982-1985. 

(2)  Trust  funds  (sees.  925-930  of  Title  IX) 

Title  IX  establishes  two  trust  funds,  the  "Comprehensive  Oil  Pol- 
lution Liability  Trust  Fund"  (hereinafter  referred  to  as  the  Oil 
Pollution  Trust  Fund),  and  the  "Hazardous  Substance  Pollution 
Liability  Trust  Fund"  (hereinafter  referred  to  as  the  Hazardous 
Substance  Trust  Fund). 

In  general 

The  Oil  Pollution  Trust  Fund  consists  of  any  amount  that  is  appro- 
priated or  credited  to  it  pursuant  to  Title  IX,  or  transferred  to  it 
under  any  related  provision.  Therefore,  the  Oil  Pollution  Trust 
Fund  will  consist  of:  (1)  the  assets  and  liabilities  of  the  Trans- Alaska 
Pipeline  Liability  Fund  and  the  Offshore  Oil  Pollution  Compensation 
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Fund,  (2)  petroleum  excise  taxes  imposed  under  new  Code  sec.  4601, 
(3)  amounts  recovered  or  collected  on  behalf  of  the  Oil  Pollution  Trust 
Fund  under  related  provisions,  and  (4)  any  penalties  imposed  under 
section  311  of  the  Federal  Water  Pollution  Control  Act  (insofar  as  it 
relates  to  petroleum  oils)  or  under  related  provisions.  Disbursements 
from  the  Oil  Pollution  Trust  Fund  may  not  be  made  after  September 
30, 1985,  or  for  any  purpose  other  than  paying  claims  which  are  recog- 
nizable under  related  provisions  for  the  specified  damages  described 
below. 

The  Hazardous  Substance  Trust  Fund  consists  of  such  amounts 
as  may  be  appropriated  or  credited  to  it  under  Title  IX  or  as  may 
be  transferred  to  it  under  any  other  related  provision.  Therefore, 
the  Hazardous  Substance  Trust  Fund  will  consist  of:  (1)  any 
moneys  transferred  to  it  from  the  section  311  fund  under  related 
provisions,  (2)  chemical  excise  taxes  imposed  under  the  new  Code 
sec.  4651,  (3)  any  amount  recovered  or  collected  on  behalf  of  the 
Hazardous  Substance  Trust  Fund  under  section  311  of  the  Federal 
Water  Pollution  Control  Act,  (4)  any  penalty  imposed  under  that 
section  (insofar  as  it  relates  to  any  substance  other  than  petroleum 
oils),  and  (5)  interest  from  the  investment  of  trust  funds.  No  amount 
may  be  disbursed  from  the  Hazardous  Substance  Trust  Fund  after 
September  30, 1985,  or  for  a  purpose  other  than  paying  a  claim  under 
section  311  of  the  Federal  Water  Pollution  Control  Act  for  certain 
compensable  damages  described  below. 

Compensable  damages 

Under  Title  IX,  the  term  "compensable  damages"  means  dam- 
ages asserted  for  any  of  the  following  items  (which  otherwise 
meet  the  requirements  of  related  provisions)  :  (1)  removal  costs,  (2) 
injury  to,  or  destruction  of,  real  or  personal  property,  (3)  injury  to, 
or  destruction  of,  natural  resources  if  the  claim  is  asserted  by  the  Presi- 
dent or  a  State,  and  (4)  certain  losses  of  opportunities  to  harvest  marine 
life  due  to  injury  to,  or  destruction  of,  natural  resources.  Damages 
asserted  for  the  loss  of  opportunity  to  harvest  marine  life  are  "compen- 
sable damages"  only  if  the  claimant  meets  specified  income  require- 
ments, and  then  only  to  the  extent  that  the  damages  were  sustained 
during  the  2-year  period  beginning  on  the  date  when  the  claimant  first 
suffered  such  loss.  The  applicable  income  requirements  are  satisfied  if 
the  claimant's  gross  income  from  the  harvesting  of  marine  life  for  the 
taxable  year  which  includes  the  day  on  which  the  person  first  suffered 
the  loss  of  opportunity  to  harvest  marine  life,  or  for  the  preceding  tax- 
able year,  exceeds  25  percent  of  his  total  gross  income  from  all  sources 
for  the  taxable  year,  or  the  preceding  taxable  year,  as  the  case  may  be. 

Any  recovery  for  loss  of  opportunitv  to  harvest  marine  life  would  be 
includible  in  gross  income  under  the  generally  applicable  income  tax 
rules.  Damages  asserted  for  loss  of  opportunity  to  harvest  marine  life 
do  not  include  any  asserted  by  a  person  who  does  not  meet  the  income 
tests,  therefore  the  claim  is  unavailable  to  marine  service  (and  related) 
persons. 

A  special  rule  applies,  however,  to  certain  claims  which  arise  be- 
fore October  1,  1980,  and  which  would  have  been  payable  out  of  a 
fund  transferred  under  Title  IX.  To  the  extent  that  such  a  claim  would 


502 


have  been  payable  from  a  transferred  fund,  it  is  payable  out  of  the 
transferee  trust  fund  created  by  Title  IX  notwithstanding  the  limita- 
tions otherwise  imposed  by  Titie  IX. 

Title  IX  provides  that  no  amount  in  either  the  Hazardous  Sub- 
stance Trust  Fund  or  the  Oil  Pollution  Trust  Fund  may  be  used 
to  pay  interest  on  any  claim  for  any  period  prior  to  the  46th  day  after 
the  day  on  which  the  claim  is  determined  finally.  For  this  purpose,  a 
final  determination  would  include  authorized  on-site  settlements. 

Trust  fund  borrowing 

Under  Title  IX,  neither  the  Hazardous  Substance  Trust  Fund 
nor  the  Oil  Pollution  Trust  Fund  may  borrow  any  amount  from 
the  United  States  Government. 

Title  IX  provides,  however,  that  one  trust  fund  may  lend  to  the 
other  fund  if  certain  prerequisites  are  satisfied.  Interfund  loans  are 
permitted  if:  (1)  the  Secretary  of  the  Treasury  reasonably  expects 
that  the  amount  to  be  borrowed  will  not  be  needed  by  the  lending 
fund  for  the  period  of  the  loan,  (2)  interest  is  payable  on  the  loan  at 
the  rate  comparable  to  the  investment  yield  (as  of  the  date  of  the 
loan)  on  interest-bearing  obligations  of  the  United  States  having 
maturity  similar  to  that  of  the  loan,  and  (3)  immediately  after  the 
loan  the  amount  in  the  lending  fund  (determined  without  regard  to 
any  loan  made  by  the  fund)  exceeds  $30  million.  For  purposes  of 
making  the  determination  as  to  expected  revenue  needs  of  the  lend- 
ing trust  fund  for  the  period  of  the  loan,  the  Secretary  of  the 
Treasury  is  to  consult  with  the  Secretary  of  Transportation  in  the 
case  of  the  Oil  Pollution  Trust  Fund,  and  with  the  Administrator  of 
the  Environmental  Protection  Agency  in  the  case  of  the  Hazardous 
Substance  Trust  Fund.  In  addition  to  these  explicit  requirements, 
the  Committee  anticipates  that  any  loan  will  be  repaid  by  the  borrow- 
ing fund  as  promptly  as  is  practicable. 

Claims  limitations 

Under  Title  IX,  no  amount  in  either  trust  fund  may  be  used  to 
pay  a  claim  (other  than  one  for  removal  costs)  to  the  extent  that  the 
payment  of  the  claim  would  reduce  the  balance  in  the  paying  fund  to 
an  amount  less  than  $30  million.  Any  claim  which  cannot  be  satis- 
fied due  to  this  limitation  is  to  be  paid  in  full  when  the  trust  fund 
has  an  amount  of  revenues,  in  excess  of  the  limitation,  adequate  to 
allow  it  to  satisfy  the  claims.  In  the  case  of  claims  which  cannot  be 
paid  at  a  particular  time  due  to  the  $30  million  balance  restriction, 
such  suspended  claims  are  to  be  paid,  to  the  extent  permitted  by  the 
balance  restrictions,  in  the  order  in  which  they  were  determined  finally. 

Title  IX  explicitly  provides  that  any  claim  for  "compensable  dam- 
ages'' filed  against  either  trust  fund  may  be  paid  only  from  such  trust 
funds.  Title  IX  further  provides  that  nothing  in  Title  IX,  in  any 
amendment  made  by  Title  IX,  or  in  any  amendment  made  by  related 
provisions,  authorizes  the  payment  by  the  United  States  Government 
of  any  portion  of  any  claim  for  damages  under  Title  IX,  under  any 
amendment  made  by  Title  IX,  or  under  any  amendment  made  by 
related  provisions,  out  of  any  source  other  than  from  either  of  the 
trust  funds  established  by  Title  IX.  A  result  of  these  explicit  provi- 
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sions  is  that  no  entitlement  is  established  by  Title  IX,  by  any  amend- 
ment made  by  Title  IX,  or  by  any  related  provision  against  the 
United  States  Government. 

Administrative  provisions  and  reports 

Under  Title  IX,  amounts  received  by  the  Treasury  are  to  be  trans- 
ferred to  the  appropriate  trust  fund  at  least  monthly.  Proper  adjust- 
ments must  be  made  in  subsequently  transferred  amounts  to  the 
extent  that  prior  estimates  were  in  excess  of  or  less  than  the  amounts 
required  to  be  transferred.  In  addition,  the  Secretary  of  the  Treas- 
ury must  report  to  Congress  on  the  condition  of  each  trust  fund  for 
each  year  ending  after  September  30,  1980.  These  reports  must  in- 
clude a  description  of  the  financial  condition  of  each  trust  fund,  the 
results  of  the  operation  of  each  trust  fund  during  the  preceding 
fiscal  year,  and  on  its  expected  fiscal  condition  and  operation  during 
the  following  five  fiscal  years. 

The  Secretary  may  invest  such  portion  of  either  trust  fund  as  is 
reasonably  determined  not  to  be  required  to  meet  current  withdrawals. 
Such  investments  may  be  made  only  in  public  debt  securities. 

Revenues  from  the  trust  funds  may  be  disbursed  for  costs  incurred 
by  the  United  States  by  reason  of  a  claim  for  compensation  damages, 
including  processing  costs,  investigating  costs,  court  costs,  and  Gov- 
ernment attorney  fees. 

Effective  date 

The  trust  funds  established  by  Title  IX  are  for  the  period  October  1, 
1980  through  September  30,  1985. 

(3)  Coordinating  provisions  (sec.  931  of  Title  IX) 

Title  IX  contains  a  number  of  provisions  intended  to  coordinate 
its  provisions  with  related  provisions.  Generally,  Title  IX  provides 
that  nothing  in  related  provisions  authorizes  the  creation  of  any 
fund,  the  payment  out  of  any  fund  created  by  Title  IX,  the  levy  or 
collection  of  any  fee,  or  the  imposition  of  any  requirement  with 
respect  to  the  procedure  applicable  to  rules  and  regulations  pre- 
scribed under  Title  IX,  or  any  amendment  made  by  Title  IX.  As 
a  result,  rules  or  regulations  promulgated  under  the  authority  of 
Title  IX  are  not  subject  to  a  legislative  veto.  In  addition,  Title  IX 
clarifies  that  its  references  to  named  Acts  limit  the  incorporation 
of  all  relevant  provisions  of  those  Acts  to  their  terms  on  the  date 
of  enactment  of  related  provisions,  without  regard  to  subsequent 
amendment  or  modifiation. 

To  the  extent  not  inconsistent  with  Title  IX,  any  reference  in  related 
provisions  to  a  "fund"  is  deemed  to  be  a  reference  to  either  the  Oil  Pol- 
lution Trust  Fund,  or  to  the  Hazardous  Substance  Trust  Fund,  as  ap- 
propriate. 

(4)  Study  (sec.  935  of  Title  IX) 

Under  Title  IX,  the  Secretary  of  the  Treasury  must  submit  a 
report  to  Congress  not  later  than  January  1,  1985,  on  the  feasibility 
of:  (1)  determining  the  environmental  excise  taxes  imposed  by  Title 
IX  on  the  basis  of  the  frequency  of  pollution  by  hazardous 
substances  and  the  degree  of  environmental  harm  resulting  from 
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such  pollution,  and  (2)  adjusting  the  environmental  taxes  according 
to  various  modes  of  transportation  to  reflect  different  risks  of  pollu- 
tion. The  Secretary  also  must  include  in  his  report  the  results  of  a 
study  on  the  impact  of  the  environmental  taxes  on  the  Nation's  balance 
of  trade  with  other  countries,  and  on  the  feasibility  of  exempting  from 
the  taxes  petrochemical  feedstocks  which  are  used  for  fuel. 

The  study  required  by  Title  IX  is  to  be  conducted  by  the 
Secretary  of  the  Treasury  in  consultation  with  the  Department 
of  Transportation,  the  Environmental  Protection  Agency,  the  De- 
partment of  Commerce,  and  the  U.S.  Trade  Representative. 

b.  Hazardous  Waste  Revenue  Act  of  1980 

(1)  Environmental  excise  taxes — hazardous  waste  sites 

( a)  Petroleum  tax  ( sec.  941  of  Title  IX  and  new  sees.  4611- 
4612  of  the  Code) 

The  provisions  of  Title  IX  relating  to  inactive  waste  sites 
and  environmental  excise  taxes  2  impose  a  specific  excise  tax  (the 
"petroleum  tax")  of  0.6  cents  a  barrel  on  domestic  crude  oil  and  on 
petroleum  products  (including  crude  oil)  entering  the  United  States. 

Generally,  all  the  same  rules  apply  for  purposes  of  this  tax  as  are 
applicable  for  purposes  of  the  tax  provisions  of  Title  IX  which  relate 
to  pollution  of  the  navigable  waters  of  the  United  States. 

Title  IX  provides  that  this  petroleum  tax  is  imposed  only 
once  (under  new  Code  section  4611)  with  respect  to  any  petro- 
leum product.  Anyone  who  otherwise  is  liable  for  this  tax  may  estab- 
lish that  it  already  has  been  imposed  with  respect  to  that  product,  This 
tax  (Code  sec.  4611)  is  imposed  in  addition  to  all  other  applicable 
taxes. 

Effective  date 

The  petroleum  excise  tax  imposed  by  this  provision  relating  to  in- 
active hazardous  waste  sites  applies  for  the  period  October  1,  1980, 
through  September  30,  1985. 

Revenue  effect 

This  provision  is  estimated  to  increase  budget  receipts  by  $32  mil- 
lion in  fiscal  year  1981,  and  by  $35  million  per  year  in  fiscal  years 
1982-1985. 

b.  Chemical  tax  ( sec.  941  of  Title  IX  and  new  sees.  4661-4662 
of  the  Code) 

Title  IX  imposes  specific  excise  taxes  (the  "chemical  tax")  on  speci- 
fied petrochemical  feedstocks  and  on  specified  inorganic  substances. 
The  tax,  which  is  similar  to  existing  excise  taxes,  is  imposed  on  any 
taxable  chemical  sold  by  the  taxpayer,  i.e.,  the  manufacturer,  pro- 
ducer, or  importer  of  the  taxable  chemical.  If  the  taxpayer  uses  a 
taxable  chemical  prior  to  its  sale  the  tax  is  imposed  as  if  the  chemical 
had  been  sold. 


These  provisions  are  the  same  as  those  contained  in  the  committee's  amend- 
ment to  H.R.  7020  (H.  Rept.  96-1016,  Part  II),  except  that  Title  IX  contains  a 
technical  amendment  allowing  certain  petrochemical  feedstocks  to  be  exempt 
from  the  chemical  tax  if  used  as  a  fuel.  References  in  this  section  of  the  report 
to  "related  provisions"  refer  to  the  provisions  of  H.R.  7020. 
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The  chemical  tax  on  specified  petrochemical  feedstocks  is  $2.54  a 
ton.  The  feedstocks  subject  to  tax  are:  ethylene,  propylene,  butylene, 
butadiene,  butane,  benzene,  toluene,  xylene,  naphthalene,  and  meth- 
ane. These  feedstocks  are  subject  to  the  chemical  tax  regardless  of  the 
source  from  which  the  feedstock  is  derived.  As  a  result,  feedstocks 
derived  from  synthetic  petroleum,  coat,  or  biomass  are  subject  to  the 
chemical  tax. 

As  is  the  case  with  provisions  of  Title  IX  relating  to  pollution  of  the 
navigable  waters,  there  is  no  general  exemption  from  the  chemical  tax 
for  petrochemical  feedstocks  used  as  fuel.  However,  Title  IX  provides 
a  special  rule  relating  to  petrochemical  feedstocks  a  principal  use  of 
which  the  Secretary  of  the  Treasury  determines  is  for  fuel.  Title  IX 
directs  the  Secretary  to  issue  regulations  providing  that  any  of  the 
specified  petrochemical  feedstocks  which  has  a  principal  use  as  a  fuel 
is  to  be  treated  as  a  taxable  chemical  only  if  it  is  used  as  other  than 
a  fuel.  Under  these  regulations,  the  person  who  uses  such  a  feedstock 
as  other  than  a  fuel  is  treated  as  the  manufacturer  of  a  taxable  chem- 
ical, and  thus  is  subject  to  the  tax.  In  issuing  these  regulations,  the 
Secretary  is  to  take  into  account  the  aggregate  domestic  fuel  and  non- 
fuel  usage  of  a  substance.  For  example,  the  Committee  understands 
that  more  than  four-fifths  of  all  domestic  consumption  of  methane 
is  for  fuel  purposes.  Therefore,  the  feedstock  would  be  treated  as  one 
of  the  tax's  specified  petrochemical  feedstocks  only  when  it  is  used 
for  nonfuel  purposes. 

The  tax  on  specified  inorganic  substances  is  $2.33  a  ton.  The  in- 
organic substances  subject  to  the  tax  are : 

(A)  arsenic  and  the  equivalent  weight  of  arsenic  in  arsenic 
trioxide ; 

(B)  cadmium; 

(C)  chromium  and  the  equivalent  weight  of  chronium  in 
chromite,  sodium  dichromate,  and  potassium  dichromate; 

(D)  lead  and  the  equivalent  weight  of  lead  in  lead  oxide; 

(E)  mercury; 

(F)  the  equivalent  weight  of  barium  in  barium  sulfide  ; 

(G)  antimony  and  the  equivalent  weight  of  antimony  in  anti- 
mony trioxide  and  antimony  sulfide ; 

(H)  cobalt; 

(I)  nickel; 

(J)  the  equivalent  weight  of  tin  in  stannic  chloride  and  stan- 
nous chloride ; 
(K)  chlorine; 

(L)  the  equivalent  weight  of  fluorine  in  hydrofluoric  acid ; 
(M)  bromine; 

(N)  the  equivalent  weight  of  hydrogen  in  phosphoric  acid, 
sulfuric  acid,  hydrochloric  acid,  or  nitric  acid;  and 
(O)  elemental  phosphorus. 
In  the  case  of  a  taxable  chemical  which  is  a  gas  (e.g.,  methane), 
the  tax  is  imposed  on  the  number  of  cubic  feet  of  such  gas  which  is 
equivalent  to  2000  lbs.  on  the  basis  of  molecular  weight. 

Title  IX  provides  an  exemption  from  the  tax  for  chemicals 
which  are  used  in  producing  fertilizer  if  the  use  occurs  with  the 
taxpayer  or  with  the  first  or  second  purchaser  of  the  chemical  from  the 
taxpayer.  Subsequent  purchasers  of  tax-paid  chemicals  used  in  pro- 
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ducing  fertilizer  may  obtain  refunds  of  the  tax  paid  on  the  item  used. 
Taxable  chemicals  used  in  the  fertilizer  production  industry  for  pur- 
poses other  than  that  of  producing  fertilizer  are  not  exempt. 

Title  IX  also  provides  that  the  Secretary  of  the  Treasury  is  to  pro- 
mulgate regulations  necessary  to  avoid  imposition  of  this  chemical 
tax  more  than  once  upon  the  same  substance.  Specifically,  a  sys- 
tem would  be  provided  such  that  if  a  taxable  chemical  is  used  to  manu- 
facture or  produce  a  second  taxable  chemical,  then  a  credit  against  the 
tax  on  the  second  chemical  would  be  permitted  for  the  amount  of  tax 
imposed  on  the  first  substance  (but  not  in  excess  of  the  amount  of  tax 
on  the  second  substance). 

This  tax  is  in  addition  to  all  other  environmental  taxes. 

Generally,  the  rules  which  apply  to  the  chemical  tax  provisions 
related  to  pollution  of  the  navigable  waters  also  apply  for  purposes 
of  this  tax. 

Effective  date 

The  chemical  excise  tax  imposed  by  this  provision  relating  to  in- 
active waste  sites  applies  for  the  period  October  1,  1980,  through 
September  30, 1985. 

Revenue  effect 

This  provision  is  estimated  to  increase  budget  receipts  by  $132  mil- 
lion in  fiscal  year  1981,  and  by  $144  million  per  year  in  fiscal  years 
1982-1985. 

(2)  Trust  fund  (sees.  945-946  of  Title  IX) 
Establishment  of  the  trust  fund 

Title  IX  establishes  a  "Hazardous  Waste  Response  Trust  Fund" 
(hereinafter  referred  to  as  the  Trust  Fund) .  The  Trust  Fund  consists 
of  any  amount  that  is  appropriated  or  credited  to  it  pursuant  to  Title 
IX,  or  any  related  provision.  Therefore,  the  Trust  Fund  will  consist 
of:  (1)  excise  taxes  paid  pursuant  to  new  Code  sections  4611  and  4661, 
(2)  amounts  recovered  or  collected  on  behalf  of  the  Trust  Fund  under 
related  provisions,  (3)  amounts  reimbursed  to  the  Trust  Fund  under 
section  3041(a)  (3)  of  the  Solid  Waste  Disposal  Act,  (4)  any  penal- 
ties imposed  under  related  provisions,  (5)  amounts  of  general  revenue 
authorized  to  be  appropriated  to  the  Trust  Fund,  and  (5)  interest  on 
investment  of  the  trust  fund.  Disbursements  from  the  Trust  Fund  may 
not  be  made  ( 1 )  for  any  purpose  other  than  those  specified  in  related 
provisions,  (2)  to  pay  any  costs  which  are  incurred  with  respect  to  an 
inactive  waste  site  owned  or  operated  by  any  agency  of  the  United 
States,  or  (3)  in  excess  of  ten  times  the  amount  of  general  revenue 
appropriated  to  it  for  that  fiscal  year.  No  expenditures  may  be  made 
from  the  Trust  Fund  after  September  30, 1985,  unless  the  Trust  Fund 
is  extended. 

Expenditures  from  the  Trust  Fund  may  be  made,  to  the  extent  pro- 
vided in  appropriations  Acts,  only  for  purposes  of  emergency  response, 
removal,  containment,  cleanup,  or  other  action  taken  under  subpart  C 
of  part  2  of  subtitle  C  of  the  Solid  Waste  Disposal  Act,  as  in  effect  on 
the  date  of  enactment  of  the  related  provisions. 

Title  IX  authorizes  appropriations  of  general  revenues  to  be  made 
to  the  Trust  Fund  in  the  following  amounts :  for  fiscal  year  1981,  $50 


507 


million,  for  fiscal  year  1982,  $75  million,  for  fiscal  year  1983,  $75  mil- 
lion and  for  fiscal  year  1984,  $100  million.  For  fiscal  year  1985,  Title  IX 
authorizes  an  appropriation  of  general  revenue  to  the  Trust  Fund  in 
an  amount  equal  to  the  sum  of  any  of  the  appropriations  authorized  by 
Title  IX  which  have  not  been  appropriated  prior  to  that  time. 

Administrative  provisions  and  reports 

Under  Title  IX,  amounts  received  by  the  Treasury  attributable  to 
the  specified  excise  taxes,  penalties,  etc.,  are  to  be  transferred  to 
the  Trust  Fund  at  least  monthly.  Proper  adjustments  must  be  made  in 
subsequently  transferred  amounts  to  the  extent  that  prior  estimates 
were  in  excess  of  or  less  than  the  amounts  required  to  be  transferred.  In 
addition,  the  Secretary  of  the  Treasury  must  report  to  Congress  on 
the  condition  of  the  Trust  Fund  for  each  year  ending  after  Septem- 
ber 30,  1980.  These  reports  must  include  a  description  of  the  financial 
condition  of  the  Trust  Fund,  the  results  of  its  operation  during  the 
preceding  fiscal  year,  and  on  its  expected  fiscal  condition  and  opera- 
tion during  the  following  five  fiscal  years. 

The  Secretary  may  invest  such  portion  of  the  Trust  Fund  as  is  rea- 
sonably determined  not  to  be  required  to  meet  current  withdrawals. 
Such  investments  may  be  made  only  in  public  debt  securities.  The 
Trust  Fund  has  no  authority  to  borrow  from  the  general  fund  of  the 
Treasury  or  from  any  other  fund. 

Effective  date 

The  Trust  Fund  is  established  for  the  period  October  1,  1980 
through  September  30, 1985. 

(3)  Coordinating  provisions  (sec.  947  of  Title  IX) 

Title  IX  contains  a  number  of  provisions  intended  to  coordinate 
Title  IX  with  related  provisions.  Generally,  Title  IX  provides  that 
nothing  in  the  related  provisions  authorizes  the  creation  of  any  fund, 
the  payment  of  monies  out  of  the  Trust  Fund  created  by  Title  IX, 
or  the  levy  or  collection  of  any  fee.  In  addition,  Title  IX  clarifies  that 
its  references  to  named  Acts  limit  the  incorporation  of  all  relevant  pro- 
visions of  those  Acts  to  their  terms  on  the  date  of  enactment  of  related 
provisions,  without  regard  to  subsequent  amendment  or  modification. 

To  the  extent  not  inconsistent  with  Title  IX,  any  reference  in  related 
provisions  to  a  "fund"  is  deemed  to  be  a  reference  to  the  Trust  Fund. 

(4)  Study  (sec.  948  of  Title  IX) 

Title  IX  requires  the  Secretary  of  the  Treasury  to  submit  a  report  to 
Congress  by  January  1,  1985,  on  various  aspects  of  the  taxes  imposed 
by  Title  IX.  The  report  is  to  include  the  results  of  a  study  on  the  feasi- 
bility and  desirability  of  establishing  a  schedule  of  taxes  which  is 
based  on  the  disposal  or  generation  of  hazardous  waste,  and  which 
would  reflect  the  degree  of  hazard  and  risk  of  harm  to  the  public  and 
the  environment  posed  by  the  various  hazardous  wastes. 

The  study  also  must  examine  the  impact  of  the  taxes  on  the  balance 
of  trade,  and  the  feasibility  and  desirability  of  (1)  imposing  taxes 
similar  to  those  established  by  the  Act  on  substances,  such  as  coal  and 
biomass,  which  are  not  taxable  under  the  Act  but  which  might  cause 
disposal  problems  similar  to  those  caused  by  the  taxed  substances, 
(2)  structuring  the  taxes  to  promote  the  recycling,  incineration,  and 
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neutralization  of  hazardous  waste,  and  (3)  providing  a  tax  exemption 
for  the  fuel  use  of  taxable  feedstocks. 

The  study  is  to  be  conducted  by  the  Secretary  of  the  Treasury  in 
consultation  with  the  Environmental  Protection  Agency,  the  Depart- 
ment of  Commerce,  and  the  U.S.  Trade  Representative. 

4.  SUBTITLE  D :  TELEPHONE  EXCISE  TAX 

(Sec.  951  of  Title  IX  and  sec.  4251  of  the  Code) 

Present  law 

Under  present  law,  the  excise  tax  imposed  on  communication  services 
(local  telephone  service,  toll  telephone  service,  and  teletypewriter  ex- 
change service)  for  1980  is  2  percent  of  amounts  paid  for  such  serv- 
ice (Code  sec.  4251) .  The  tax  is  scheduled  to  be  reduced  to  1  percent  for 
1981  and  to  expire  on  January  1,  1982.  The  communication  services 
excise  tax  has  been  phasing  out  at  the  rate  of  one  percentage  point 
per  year  since  1973,  when  it  declined  from  the  prior  rate  of  10  per- 
cent to  9  percent. 

Reason  for  change 
The  Committee  believes  that  delaying  the  phasedown  of  the  tele- 
phone excise  tax  will  raise  revenues  to  meet  budget  targets  for  fiscal 
year  1981  without  having  the  adverse  economic  effects  which  might 
result  from  new  taxes. 

Explanation  of  provision 

The  provision  delays  by  one  year  the  remaining  scheduled  reduc- 
tions in  the  communication  services  (telephone,  etc.)  excise  tax.  Thus, 
on  amounts  paid  pursuant  to  bills  first  rendered  during  1980  or  1981 
the  tax  will  be  2  percent.  For  1982,  the  tax  will  be  1  percent,  and  the 
tax  will  expire  on  January  1, 1983. 

Effective  date 

The  provision  is  effective  for  amounts  paid  pursuant  to  bills  first 
rendered  after  December  31, 1980. 

Revenue  effect 

This  provision  is  estimated  to  increase  budget  receipts  by 

$358  million  in  fiscal  year  1981,  by  $570  million  in  fiscal  year  1982  and 
by  $193  million  in  fiscal  year  1983,  and  will  have  no  revenue  effect 
thereafter. 

5.  SUBTITLE  E:  FOREIGN  INVESTMENT  IN  REAL  PROPERTY 
TAX  ACT  OF  1980 

Present  Law 

General 

Under  the  Code,  nonresident  aliens  and  foreign  corporations  en- 
gaged in  a  U.S.  trade  or  business  are  generally  taxed  on  the  U.S.  source 
income  of  that  business  in  the  same  manner,  and  at  the  same  rates,  as 
U.S.  persons.  (However,  their  foreign  source  income  not  connected 
with  that  business  is  not  taken  into  account  in  determining  the  ap- 
plicable rates  of  U.S.  tax.) 
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In  contrast,  the  U.S.  source  income  of  a  nonresident  alien  or  foreign 
corporation  which  is  not  effectively  connected  with  a  U.S.  business 
is  generally  subject  to  a  different  tax  regime.  The  Code  provides  that 
a  foreign  individual  or  corporation  is  ordinarily  subject  to  a  30-per- 
i  cent  withholding  tax  on  the  gross  amount  of  certain  passive  income 
such  as  rents,  dividends,  and  interest,  which  is  received  from  U.S. 
sources  and  is  not  effectively  connected  with  a  U.S.  business.  This 
withholding  tax  generally  satisfies  the  taxpayer's  U.S.  income  tax 
liability  on  the  income.  Capital  gains  not  effectively  connected  with  a 
U.S.  business  are  not  subject  to  any  U.S.  income  tax,  except  in  the 
limited  situation  of  nonresident  individuals  who  were  present  in  the 
United  States  183  days  or  more  during  the  year,  who  are  taxed  at  the 
flat  rate  of  30  percent  on  the  gains. 

Foreign  investment  in  U.S.  property 

Whether  a  foreign  investor  in  U.S.  real  property  is  engaged  in  a  U.S. 
trade  or  business  depends  on  all  the  facts  and  circumstances.  For 
example,  a  foreign  investor  who  enters  into  a  single  long-term  net 
lease  (under  which  the  lessee  is  responsible  for  operation  of  the  prop- 
erty and  pays  the  expenses)  probably  would  not  be  engaged  in  a  U.S. 
trade  or  business,  whereas  a  taxpayer  who  owns  and  manages  a  num- 
ber of  commercial  buildings  would  be  so  engaged. 

If  a  foreign  taxpayer  is  not  actually  engaged  in  a  U.S.  trade  or 
business,  he  is  permitted  under  the  Code  to  elect  to  be  treated  as  if 
he  were  so  engaged  with  respect  to  all  his  real  property  held  for  the 
production  of  income.  This  election  is  provided  because  rental  income, 
unlike  other  types  of  passive  income,  ordinarily  has  associated  with 
it  significant  expenses.  Therefore,  a  tax  equal  to  30  percent  of  the  gross 
rentals  could  frequently  exceed  the  entire  economic  income  from  the 
property.  If  the  election  is  made,  the  taxpayer  may  reduce  his  gross 
income  from  the  real  property  by  the  deductible  expenses,  such  as 
depreciation,  mortgage  interest,  and  real  property  taxes.  The  taxpayer 
is  then  taxed  on  the  net  income  at  the  graduated  rates  which  gen- 
erally apply  to  U.S.  taxpayers  rather  than  paying  30  percent  on  his 
gross  rental  income.  Often,  as  a  result  of  the  election,  the  investor  will 
pay  no  tax  on  the  current  income  because  depreciation,  mortgage  in- 
terest, real  property  taxes  and  other  expenses  exceed  gross  income. 
(This  result  would  be  the  same  if  a  U.S.  person  owned  the  property.) 
However,  by  making  the  election,  the  taxpayer  will  also  subject  him- 
self to  U.S.  tax  on  any  capital  gains  from  the  sale  or  exchange  of  the 
property.  The  election,  once  made,  is  binding  on  the  taxpayer  in  all 
subsequent  years  unless  consent  to  revoke  it  is  obtained  from  the 
Internal  Revenue  Service. 

Apart  from  the  Code  election,  a  number  of  planning  techniques 
exist  whereby  a  foreign  investor  may  obtain  the  advantages  of  being 
taxed  on  current  income  from  real  property  on  a  net  basis.  However, 
unlike  the  Code  election,  these  techniques  also  offer  the  opportunity 
to  avoid  tax  on  the  capital  gain  which  would  result  on  the  sale  of  the 
property.  Also,  unlike  the  Code  election,  they  may  be  employed  on  a 
property-by-property  basis.  For  example,  a  foreign  investor  who  is 
actually  engaged  in  a  U.S.  real  estate  business  will  be  taxed  on  current 
income  from  the  property  on  a  net  basis  (which  might  result  in  no 
current  tax  because  of  the  allowable  deductions) .  He  may  sell  the  prop- 
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erty  on  the  installment  basis  and  receive  most  or  all  of  the  payments 

in  years  following  the  year  of  the  sale.  If  he  is  not  actually  engaged  in 
a  U.S.  trade  or  business  in  later  years  when  the  installment  payments 
are  received  (and  has  not  made  the  election  to  be  treated  as  if  he  were) , 
the  gain  would  not  be  treated  as  effectively  connected  with  a  trade  or 
business  in  the  later  years  and  would  therefore  go  untaxed. 

Secondly,  a  foreign  investor  could  generally  exchange  his  U.S.  real 
property  held  for  productive  use  or  investment  for  other  property  of 
a  like  kind,  whether  within  or  without  the  U.S.,  without  recognition  of 
gain.  If  the  property  he  acquired  in  the  exchange  were  outside  the  U.S., 
the  gain  he  would  recognize  on  the  ultimate  sale  of  the  property  re- 
ceived in  the  exchange  would  not  be  subject  to  U.S.  tax.  This  would  be 
the  case  even  if  the  investor  were  actually  engaged  in  a  U.S.  trade  or 
business  or  had  made  the  election  to  be  so  treated. 

A  taxpayer  may  also  obtain  the  benefits  of  current  taxation  on  a 
net  basis  and  exemption  from  tax  on  the  gain  by  investing  in  U.S. 
real  property  indirectly  through  a  foreign  holding  company  which 
either  is  actually  engaged  in  U.S.  business  or  makes  the  election.  The 
holding  company  would  be  subject  to  tax  on  the  income  it  receives 
from  the  property,  but,  as  noted  earlier,  often  there  would  be  no  tax- 
able income  on  a  current  basis.  Moreover,  the  corporation  often  could 
reduce  or  eliminate  its  taxable  income  by  paying  deductible  interest  to 
its  investors.  Ordinarily,  dividends  and  interest  paid  by  a  foreign  cor- 
poration deriving  most  of  its  income  from  U.S.  sources  are  subject 
to  U.S.  withholding  taxes.  However,  these  taxes  are  sometimes  waived 
on  a  reciprocal  basis  under  tax  treaties  between  the  United  States 
and  other  countries.  If  the  corporation  is  entitled  to  such  a  treaty 
benefit,  income  paid  currently  by  the  corporation  would  escape  that 
U.S.  tax.  (Foreign  investors  frequently  utilize  U.S.  treaties  applicable 
to  the  Netherlands  Antilles  and  British  Virgin  Islands  because  these 
treaties  contain  the  necessary  waivers  or  reductions  and  because  these 
jurisdictions  impose  low  or  no  taxes  on  the  income.) 

The  investors  in  the  holding  company  could  avoid  U.S.  tax  on  the 
gain  from  the  sale  of  the  property  by  either  of  two  methods.  First,  if 
the  corporation  sells  the  property  and  follows  a  plan  of  liquidation 
meeting  certain  requirements,  the  corporation  will  not  be  taxable  on 
the  gain  under  a  general  rule  of  the  Code  which  exempts  liquidating 
corporations  from  tax  on  gains  from  the  sale  of  property  (sec.  337). 
Moreover,  the  shareholders  and  security  holders  will  generally  not 
be  taxable  when  they  exchange  their  stock  and  securities  in  liquidation 
for  the  proceeds  of  the  sale  of  the  real  property  because,  as  foreign 
investors,  they  generally  are  not  subject  to  U.S.  capital  gains  tax. 
Even  though  the  corporation  is  engaged  in  a  U.S.  trade  or  business, 
that  business  is  not  imputed  to  its  investors.  Since  mere  ownership  or 
sale  of  stock  is  generally  not  a  trade  or  business,  the  gains  ordinarily 
would  not  be  effectively  connected  with  a  U.S.  business  and  thus  would 
escape  U.S.  tax. 

Second,  if  the  investors  instead  sell  their  stock  or  securities,  they 
would  generally  not  be  subject  to  tax  on  the  gain  for  the  same  reasons 
that  they  would  generally  not  recognize  gnin  in  a  liquidation.  Assum- 
ing that  the  sales  price  reflected  the  appreciated  value  of  the  real  prop- 
erty, the  purchaser  of  the  corporation,  even  if  a  U.S.  person,  could  then 
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liquidate  it  without  realizing  a  gain  subject  to  U.S.  tax  because  his 
basis  in  the  stock  for  purposes  of  determining  his  gain  on  the  liquida- 
tion would  be  his  purchase  price  for  the  stock.  He  would  also  get  a 
stepped-up  basis  for  the  real  property  equal  to  his  purchase  price  for 
the  stock. 

Finally,  some  U.S.  tax  treaties  (such  as  the  treaties  with  the  Nether- 
lands Antilles  and  the  British  Virgin  Islands)  provide  for  a  real  prop- 
erty election  similar  to  that  in  the  Code,  but  the  election  may  be  made 
on  a  year-by-year  basis.  A  foreign  investor  entitled  to  the  benefits  of 
such  a  treaty  and  not  actually  engaged  in  a  U.S.  business  could  use  the 
treaty  election  to  be  taxed  on  a  net  basis  in  years  prior  to  the  year  of 
sale.  In  the  year  of  sale,  the  taxpayer  would  not  make  the  treaty  elec- 
tion and  would  not  be  taxed  on  the  gain  on  the  sale  of  the  property 
because  of  the  absence  of  a  U.S.  trade  or  business. 

A  number  of  U.S.  tax  treaties  (not  including,  however,  the  proto- 
cols with  the  Netherlands  Antilles  or  the  British  Virgin  Islands)  con- 
tain reciprocal  provisions  which  prevent  the  United  States  from  taxing 
certain  types  of  U.S.  source  capital  gains  of  foreign  investors  who 
are  entitled  to  the  treaty  benefits.  While  these  provisions  reciprocally 
exempting  capital  gains  generally  do  not  apply  with  respect  to  real 
estate  (that  is,  they  do  not  restrict  either  country  from  taxing  gains 
on  sales  of  its  real  estate  derived  by  residents  of  the  other),  they  gen- 
erally would  apply  with  respect  to  stock  in  corporations  formed  or 
availed  of  to  hold  real  estate.  The  Code  provides  that  these  treaty  ex- 
emptions are  to  prevail  if  they  require  the  exclusion  from  gross  income 
of  gains  which  the  United  States  would  otherwise  tax  (sec.  894(a)  ; 
of.  also  sec.  7852(d)). 

Reasons  for  Change 

The  Committee  believes  that  it  is  essential  to  establish  equity  of  tax 
treatment  in  U.S.  real  property  between  foreign  and  domestic  invest- 
ors. The  Committee  does  not  intend  by  the  provisions  of  Title  IX  to  im- 
pose a  penalty  on  foreign  investors  or  to  discourage  foreign  investors 
from  investing  in  the  United  States.  However,  the  Committee  believes 
that  the  United  States  should  not  continue  to  provide  an  inducement 
through  the  tax  laws  for  foreign  investment  in  U.S.  real  property 
which  affords  the  foreign  investor  a  number  of  mechanisms  to  mini- 
mize or  eliminate  his  tax  on  income  from  the  property  while  at  the 
same  time  effectively  exempting  himself  from  U.S.  tax  on  the  gain 
realized  on  disposition  of  the  property. 

In  order  to  impose  a  tax  on  gains  from  the  sale  of  U.S.  real  estate, 
it  is  also  necessary  to  impose  a  similar  tax  on  gain  from  the  disposition 
of  interests  in  entities  which  hold  substantial  U.S.  real  property. 
Otherwise,  a  foreign  investor  could,  as  under  present  law,  avoid  tax  on 
the  gain  by  holding  the  real  estate  through  a  corporation,  partnership, 
or  trust  and  disposing  of  his  interest  in  that  entity  rather  than  having 
the  entity  itself  sell  the  real  estate. 

Explanation  of  Provisions 

General  (sec.  962  of  Title  IX  and  new  sec.  897  of  the  Code) 

Under  the  provision,  foreign  investors  are  to  be  taxed  on  gains  on 
the  disposition  of  U.S.  real  property.  Foreign  investors  are  also  to 
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be  taxed  on  gains  realized  from  the  sale  or  exchange  of  an  interest 
in  a  real  property  holding  organization  (RPHO).  In  general, 
an  RPHO  is  a  corporation,  trust  or  partnership  at  least  half 
of  the  assets  of  which  are  U.S.  real  property  interests.  An  excep- 
tion is  made  for  portfolio  stock  investments  in  publicly-traded  cor- 
porations. Reporting  requirements  are  established  to  identify  when 
taxable  transactions  have  occurred.  Title  IX  contains  no  with- 
holding provisions — neither  the  purchaser  of  the  property  nor  any 
U.S.  agent  is  required  to  withhold  any  tax  from  the  seller  or  to  take 
any  other  action  to  ensure  that  the  foreign  seller  pays  the  tax  due  on 
the  sale. 

Tax  imposed  on  seller 

Amount  of  tax 

Title  IX  provides  that  gain  or  loss  of  a  nonresident  alien  individual 
or  a  foreign  corporation  from  the  disposition  of  a  United  States  real 
property  interest  is  taken  into  account  as  if  the  taxpayer  were  engaged 
in  a  trade  or  business  within  the  United  States  during  the  taxable  year 
and  as  if  such  gain  or  loss  were  effectively  connected  with  that  trade  or 
business.  Thus,  gains  are  to  be  subject  to  tax  at  the  same  rates  which 
apply  to  income  received  by  U.S.  persons.  In  the  case  of  a  foreign  in- 
dividual, a  loss  is  to  be  taken  into  account  under  Title  IX  only  to  the 
extent  the  loss  would  be  taken  into  account  under  Code  section  165  (c) , 
which  limits  deductions  for  an  individual's  losses  to  business  losses, 
losses  on  transactions  entered  into  for  profit,  and  losses  for  casualty  or 
theft.  Thus,  for  example,  a  loss  on  the  sale  of  the  taxpayer's  personal 
residence  would  not  be  taken  into  account.  If  the  foreign  investor  also 
has  other  effectively  connected  U.S.  business  activities,  gains  or  losses 
from  those  activities  during  the  taxable  year  are  to  be  combined  with 
gains  or  losses  from  U.S.  real  property  interests  in  determining  the 
investor's  U.S.  tax  liability.  However,  losses  from  U.S.  real  property 
other  than  from  its  disposition  could  not  be  taken  into  account  unless 
the  property  was  actually  effectively  connected  with  a  U.S.  trade  or 
business  or  the  taxpayer  had  made  the  election  to  be  so  treated. 

Although  Title  IX  generally  subjects  to  tax  any  sale,  exchange,  or 
other  disposition  of  a  U.S.  real  property  interest,  nonrecognition  pro- 
visions of  the  Code  will  continue  to  apply  in  certain  cases.  Generally, 
pending  the  promulgation  of  regulations,  the  nonrecognition  provi- 
sions are  to  apply  to  an  exchange  of  a  United  States  real  property  in- 
terest only  where  it  is  exchanged  for  another  such  interest  the  sale  of 
which  would  be  subject  to  U.S.  income  taxation.  Gain  on  the  sale  of 
an  interest  is  not  to  be  considered  subject  to  U.S.  taxation  for  this 
purpose  if  the  gain  would  be  exempt  under  a  treaty  obligation  of  the 
United  States  and  thus  exempt  from  U.S.  tax  under  Code  section 
894(a).  However,  the  Treasury  Department  is  directed  to  prescribe 
regulations  which  are  necessary  or  appropriate  to  prevent  the  avoid- 
ance of  Federal  income  taxes  providing  the  extent  to  which  nonrecog- 
nition provisions  shall,  and  shall  not,  apply  for  purposes  of  the  bill. 
These  regulations  may,  under  appropriate  circumstances  and  condi- 
tions, provide  for  nonrecognition  even  where  the  taxpayer  does  not 
receive  in  the  exchange  a  U.S.  real  property  interest.  Conversely,  in 
appropriate  cases,  the  regulations  may  provide  for  the  recognition  of 
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gain  even  where  such  an  interest  is  received.  For  purposes  of  these  pro- 
visions, the  term  "nonreeognition  provision"  means  any  provision  of 
the  Code  for  not  recognizing  gain  or  loss. 

Direct  interest  in  U.S.  real  property 
The  tax  is  imposed  on  gains  from  the  disposition  of  interests  in 
real  property  (including  an  interest  in  a  mine,  well,  or  other  natural 
deposit)  located  in  the  United  States.  The  term  "interest  in  real 
property"  includes  fee  ownership  and  co-ownership  of  land  or  im- 
provements, easements,  and  options  to  acquire  leaseholds  of  land  or 
improvements.  Such  an  interest  would,  for  example,  include  a  mineral 
royalty.  Moreover,  the  term  includes  partial  interests  such  as  life  es- 
tates, remainders,  reversions,  and  rights  of  refusal  in  real  property. 
Movable  walls,  furnishings,  and  other  similar  personal  property  as- 
sociated with  the  use  of  real  property  are  considered  real  property 
for  purposes  of  Title  IX. 

U.S.  real  property  holding  organisations 

Also  included  in  the  definition  of  U.S.  real  property  interests  are 
certain  holdings  in  a  U.S.  real  property  holding  organization 
(RPHO).  Thus,  gain  on  the  disposition  of  such  holdings  is  subject  to 
the  tax.  An  exception  is  made  to  the  general  rule  if  the  investment 
is  in  the  form  of  portfolio  stock  holdings  in  a  publicly-traded  RPHO. 
Title  IX  provides  that  if  any  class  of  stock  of  a  corporate  RPHO  is 
regularly  traded  on  an  established  securities  market,  stock  of  that  class 
is  to  be  treated  as  a  real  property  interest  only  in  the  case  of  a  person 
who,  at  some  time  during  the  relevant  time  periods  described  oelow, 
held  more  than  5  percent  of  that  class  of  stock. 

An  RHPO  is  a  corporation,  partnership,  or  trust,  whether  domestic 
or  foreign,  if  at  any  time  during  the  taxable  year,  the  fair  market 
value  of  its  United  States  real  property  interests  equals  or  exceeds 
50  percent  of  the  sum  of  (i)  the  fair  market  values  of  its  United  States 
real  property  interests,  (ii)  its  interests  in  real  property  located  outside 
the  United  States,  plus  (iii)  any  other  of  its  assets  which  are  used  or 
held  for  use  in  a  trade  or  business. 

Generally,  for  purposes  of  this  assets  test,  if  an  entity  has  an 
interest  in  another  entity,  that  interest  will  be  treated  in  its  entirety 
as  a  U.S.  real  property  interest  if  the  second  entity  is  an  RPHO.  How- 
ever, if  the  second  entity  is  not  an  RPHO  (or,  as  described  above,  the 
interest  is  only  a  portfolio  stock  interest  in  a  publicly  traded  RPHO) , 
the  interest  generally  will  not  be  treated  as  a  U.S.  real  property  inter- 
est. As  an  exception  to  the  general  rules,  if  the  first  entity  has  a  con- 
trolling interest  in  the  second  entity,  special  "look  through"  rules 
apply.  The  bill  provides  that  in  such  a  case,  for  purposes  of  the  assets 
test,  (i)  the  value  of  the  controlling  interest  is  not  taken  into  account, 
(ii)  the  first  entity  is  treated  as  holding  a  pro  rata  share  of  the  assets 
of  the  second  entity,  and  (iii)  any  assets  used  or  held  for  use  by  the 
second  entity  in  a  trade  or  business  shall  be  treated  as  so  used  or  held 
by  the  first  entity.  A  "controlling  interest"  is,  in  the  case  of  a  corpora- 
tion, 50  percent  or  more  of  the  total  combined  voting  power  of  all 
classes  of  stock  of  the  corporation,  or  50  percent  or  more  of  the  fair 
market  value  of  all  classes  of  stock  of  the  corporation ;  in  the  case  of  a 
partnership,  50  percent  or  more  of  the  capital  or  profits  interest;  or  in 
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the  case  of  a  trust,  50  percent  or  more  of  the  beneficial  interests  in  the 
trust  (actuarially  determined). 

Generally,  the  holdings  subject  to  the  tax  are  stock  in  a  corpora- 
tion (other  than  certain  portfolio  investments),  or  an  interest  (other 
than  solely  as  a  creditor)  in  a  partnership  or  trust,  which,  during 
the  shorter  of  the  period  (after  June  18,  1980)  during  which  the 
taxpayer  held  his  interest  or  the  5  years  preceding  his  sale  of  the 
interest,  is  or  was  an  RPHO.  However,  the  interest  would  not  be  a 
U.S.  real  property  interest  if  the  RPHO  recognized  gain  on  all  its 
U.S.  real  property  interests  prior  to  sale  of  the  interest  in  the  RPHO. 
(Also,  if  the  RPHO  held  an  interest  in  another  RPHO,  this  rule 
applies  even  if  the  interest  in  the  second  RPHO  was  not  sold,  as  long 
as  the  second  RPHO  ceased  to  be  an  RPHO  by  operation  of  this  rule.) 
Since  convertible  debt  of  an  RPHO  is  an  interest  in  an  RPHO  other 
than  solely  as  a  creditor,  such  convertible  debt  is  a  U.S.  real  property 
interest. 

For  purposes  of  determining  whether  the  "look  through"  rules  de- 
scribed above  apply,  and  for  purposes  of  applying  the  "portfolio  in- 
vestment" exception  described  above,  constructive  ownership  rules  are 
provided. 

Reporting  requirements  (sec.  963  of  Title  IX  and  new  sees.  6039( C) 
and  6039(D)  of  the  Code) 

Entities  which  may  be  RPHOs. — If,  at  any  time  during  a  calendar 
year,  (i)  a  corporation,  partnership,  or  trust  beneficially  owns  real 
property  interests  which  constitute  more  than  40  percent  of  the  fair 
market  value  of  the  assets  taken  into  consideration  in  determining 
whether  or  not  it  is  an  RPHO,  and  (ii)  at  least  one  foreign  person  has 
an  interest  (other  than  solely  as  a  creditor)  in  the  entity,  the  entity  is 
required  to  file  an  information  return  for  the  year.  The  return  is  to  set 
forth  the  following  information:  (i)  the  name  and  address  of  any 
foreign  person  who  held  an  interest  (other  than  solely  as  a  creditor) 
in  the  entity  at  any  time  during  the  calendar  year,  (ii)  any  information 
regarding  the  composition  of  the  assets  of  the  entity  at  such  time  or 
times  during  the  calendar  year  which  the  Treasury  may  prescribe  by 
regulations,  (iii))  any  information  with  respect  to  transfers  during 
the  calendar  year  of  interests  in  the  entity  which  the  Treasury  De- 
partment may  prescribe  by  regulations,  (iv)  whether  such  entity  is  an 
RPHO  at  any  time  during  the  calendar  year,  and  (v)  any  other  infor- 
mation which  the  Treasury  may  prescribe  by  regulations.  The  entity 
must  continue  to  file  these  returns  for  four  years  after  the  year  in  which 
the  reporting  requirement  otherwise  would  cease  to  apply. 

If  a  corporate  RPHO  would  be  required  to  file  a  return  solely  be- 
cause a  foreign  person  owns  a  class  of  its  stock,  and  if  the  stock  is 
regularly  traded  on  an  established  securities  market  at  all  times  during 
the  calendar  year,  no  return  need  be  filed  unless  a  foreign  person  owns 
more  than  5  percent  of  that  class  of  stock.  For  purposes  of  determining 
whether  there  is  any  foreign  ownership  or,  where  appropriate,  more 
than  5  percent  ownership,  constructive  ownership  rules  will  apply. 

In  addition  to  the  information  return,  the  reporting  entity  is  also 
required  to  furnish  a  written  statement  to  every  foreign  person  who 
held  an  interest  (other  than  solely  as  a  creditor)  in  the  entity  during 
the  calendar  year  setting  forth  the  name  and  address  of  the  entity 
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making  the  return,  whether  the  entity  was  a  United  States  RPHO  at 
any  time  during  the  calendar  year  and  any  other  information  that  the 
Treasury  may  prescribe  through  regulations.  The  return  is  to  be  fur- 
nished to  the  person  having  the  interest  no  later  than  January  31  of 
the  year  following  the  year  for  which  the  entity's  return  was  made. 

Other  returns. — If  a  foreign  person  is  not  subject  to  the  return  re- 
quirements described  above,  that  person  is,  except  as  provided  below, 
required  under  Title  IX  to  file  a  return  if,  at  any  time  during  the  calen- 
dar year,  that  person  beneficially  owned  a  United  States  real  property 
interest,  or  during  that  calendar  year  or  a  subsequent  calendar  year,  the 
person  received  (or  is  to  receive)  an  installment  payment  from  an 
obligation  acquired  from  the  disposition  of  a  United  States  real  prop- 
erty interest.  The  return  is  to  set  forth  (i)  the  name  and  address  of 
the  person,  (ii)  a  description  of  all  United  States  real  property  inter- 
ests held  by  such  person  at  any  time  during  the  calendar  year  and  of 
all  installment  obligations  from  United  States  real  property  interests, 
and  (iii)  such  other  information  as  the  Treasury  may  prescribe  by 
regulations. 

This  return  requirement  does  not  apply,  however,  if  the  person  was 
engaged  in  a  U.S.  trade  or  business  during  the  year,  because  other 
return  requirements  apply  under  present  law  in  that  situation.  The 
requirement  also  does  not  apply  if  the  aggregate  of  the  fair  market 
value  of  the  United  States  real  property  interests  owned  by  the  person 
at  any  time  during  the  year,  and  the  face  amount  of  the  U.S.  real 
property  interest  installment  obligations,  is  less  than  $5,000.  The  fair 
market  value  of  United  States  real  property  interests  is,  for  this  pur- 
pose, determined  as  of  the  end  of  the  calendar  year  (or,  in  the  case 
of  any  property  disposed  of  during  the  calendar  year,  as  of  the  date 
of  the  disposition) . 

The  return  of  a  foreign  person  for  a  calendar  year  under  this  provi- 
sion is  to  be  filed  by  April  15  (March  15  in  the  case  of  a  corporation) 
of  the  following  calendar  year,  or  at  such  other  time  as  the  Treasury 
may  prescribe  by  regulations. 

Failure  to  make  a  return  or  furnish  a  statement 
A  penalty  for  failure  to  file  a  tax  return  or  to  furnish  a  statement 
required  under  the  rules  described  above  will  be  imposed  in  an  amount 
equal  to  $25  for  each  day  during  which  such  failure  continues  but  not 
to  exceed  $25,000.  Also,  in  the  case  of  a  failure  by  a  foreign  person  to 
file  a  return  required  by  the  rules  set  forth  in  "Other  returns,"  above, 
the  penalty  for  any  calendar  year  cannot  exceed  5  percent  of  the  aggre- 
gate of  (i)  the  fair  market  value  of  the  United  States  real  property 
interests  owned  by  that  person  at  any  time  during  the  year,  and  (ii) 
the  face  amount  of  the  United  States  real  property  interest  installment 
obligations. 

If  it  is  shown  that  the  failure  to  file  a  return  or  to  furnish  a  notice  is 
due  to  reasonable  cause  and  not  to  willful  neglect,  no  penalty  will  be 
imposed  for  that  failure. 

Miscellaneous  amendments  ( sec.  964  of  Title  IX  and  sees.  861  and 
7605  of  the  Code) 

Source  of  income. — Income  from  the  disposition  of  a  United  States 
real  property  interest  will  be  United  States  source  income. 
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Examination  of  taxpayer. — Section  7605(b)  will  not  apply  to  an 
inspection  of  a  taxpayer's  books  of  account  for  purposes  of  section 
897. 

Effective  Date  (sec.  965  of  Title  IX) 

The  amendments  made  by  the  provision  will  generally  apply  to  dis- 
positions after  June  18,  1980.  However,  until  January  1,  1985,  gain 
will  not  be  taxed  to  the  extent  required  by  treaty  obligations  of  the 
United  States.  After  that  period  for  the  renegotiation  of  conflicting 
treaty  provisions  (i.e.,  after  December  31,  1984),  the  provision  will 
prevail  over  any  conflicting  treaty  provisions  remaining  in  effect.  Re- 
turn requirements  imposed  for  1980  will  not  apply  with  respect  to 
United  States  real  property  interests  or  installment  obligations  which 
were  not  held  after  June  18, 1980. 

Revenue  Effect 

This  provision  is  estimated  to  increase  budget  receipts  by  $40  mil- 
lion in  fiscal  year  1981,  $88  million  in  fiscal  year  1982,  $97  million  in 
fiscal  year  1983,  $106  million  in  fiscal  year  1984,  and  $117  million  in 
fiscal  year  1985. 

6.  SUBTITLE  F:  INCLUSION  IN  WAGES  OF  EMPLOYEE  SOCIAL  SECU- 
RITY AND  UNEMPLOYMENT  TAXES  PAID  BY  EMPLOYERS 

(Sec.  971  of  Title  IX,  sees.  3121  and  3306  of  the  Code  and  sec.  209 
of  the  Social  Security  Act) 

Present  law 

The  Internal  Kevenue  Code  imposes  separate  social  security 
(FICA)  taxes  on  employers  and  employees.  Traditionally,  the  em- 
ployer deducts  and  withholds  the  employee's  tax  from  his  pay  and 
remits  both  it  and  the  employer's  own  tax  payment  to  the  Treasury. 
Section  209(f)  of  the  Social  Secrity  Act  and  Code  section  3121(a)  (6*), 
however,  exclude  from  the  definition  of  wages  for  tax  and  benefit 
purposes  any  payment  by  an  employer  of  the  employee's  social  security 
or  State  unemployment  compensation  tax  liability  so  long  as  the  em- 
ployer makes  the  payment  without  deduction  from  the  remuneration 
of  the  employee.  A  similar  exclusion  applies  to  the  definition  of  wages 
for  the  purposes  of  the  Federal  Unemployment  Tax  Act  (FUTA) 
(Code  sec.  3306(b)  (6)). 

Ordinarily,  the  employee  FICA  tax  is  levied  on  the  employee's  earn- 
ings before  deduction  of  the  tax,  and  the  employee  is  credited  for  so- 
cial security  purposes  with  earnings  equal  to  his  or  her  earnings  before 
deduction  of  FICA  taxes.  If  an  employer  pays  the  employee  FICA  tax 
without  deduction  from  the  employee's  remuneration,  however,  the 
procedure  can  be  different.  First,  the  amount  of  both  the  employer's 
and  employee's  payroll  tax  liability  is,  in  effect,  based  on  earnings  after 
deducting  the  employee's  FICA  tax  rather  than  earnings  before  the 
deduction.  Second,  the  amount  of  earnings  credited  for  social  security 
benefit  computation  purposes  is  also,  in  effect,  earnings  net  of  the 
FICA  tax.  An  example  of  how  such  a  salary  reduction  plan  works 
under  the  alternative  FICA  tax  computation  is  set  out  below : 
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Before  After 
adoption  adoption 
of  plan      of  plan  Result 


Employer: 

Pays  salary  of   $10,  000    $9,  387 

Pays  employer  FICA  tax  613      1  575 

of. 

Pays  employee  FICA  tax  0       1 575 

of. 


Total  cost   10,  613    10,  538    Employer  saves 

$75. 

Employee: 

Receives  salary  of   10,  000     9,  387 

Pays  employee  FICA  tax  613  0 

of.   

Take  Home  Pay  (before        9,  387     9,  387 

income  tax). 

Income  subject  to  income 
tax: 

Salary   10,000  9,387 

Employee  tax  paid  by  0  575 

employer. 

Total   10,  000     9,  962    Employee  has  $38 

less  subject  to 
income  tax. 


Receives  social  security       10, 000     9, 387    Employee  receives 
benefit  credit  of.  $613  less  in 

social  security 
benefit  credit. 


Social      Security      Trust         1, 226      1,  151    Trust  funds  lose 
Funds:  Receive    FICA  $75  in  revenues, 

taxes  of. 


1  Rounded  to  nearest  dollar. 

Reasons  for  change 

The  compensation  plans  which  make  use  of  the  alternative  FICA 
computation  have  an  adverse  effect  on  participating  employees  and  on 
the  financial  condition  of  the  social  security  trust  funds. 

First,  reducing  the  amount  of  earnings  subject  to  the  FICA  tax  also 
reduces  the  amount  of  earnings  credited  for  social  security  benefit 
computation  purposes.  Thus,  while  the  employer  and  employee  pay 
somewhat  less  in  taxes,  the  employee  receives  more  limited  social 
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security  protection.  Moreover,  the  reduction  in  social  security  benefits 
may  be  only  one  by-product  of  such  alternative  tax  computations. 
There  might  also  be  reductions  in  the  benefits  available  under  other 
employee  benefit  plans  which  are  related  to  earnings,  such  as  pensions, 
profit-sharing,  other  insurance,  and  unemployment  compensation. 

Second,  the  use  of  the  alternative  FICA  computation  leads  to  a 
reduction  in  total  social  security  payroll  tax  receipts.  While  it  also 
leads  to  a  reduction  in  benefit  payments,  the  reduction  in  benefit  pay- 
ments occurs  in  the  future  while  the  reduction  in  payroll  tax  revenue 
occurs  immediately.  Even  the  long-run  use  of  the  alternative  computa- 
tion will  reduce  receipts  available  to  meet  benefit  payments.  In  a  pay- 
as-you-go  system  such  as  social  security,  these  results  are  particularly 
pernicious.  If  all  employers  adopted  the  alternative  procedure,  trust 
fund  receipts  would  be  reduced  by  more  than  $6  billion  per  year. 

Third,  the  use  of  this  alternative  computation  method  has  the  effect 
of  obscuring  a  fundamental  characteristic  of  social  security:  it  is  a 
system  to  which  individuals  contribute  and  on  the  basis  of  which  con- 
tributions, they  draw  benefits  as  an  "earned"  right.  When  the  payroll 
tax  is  paid  entirely  by  employers,  it  ceases  to  be  a  system  to  which  in- 
dividual workers  feel  they  contribute. 

Finally,  the  elimination  of  the  alternative  FICA  tax  computation 
has  been  recommended  by  the  1979  Quadrennial  Advisory  Council  on 
Social  Security.  In  its  report,  the  Council  noted  its  concern  over  the 
growing  use  of  the  "tax  avoidance  device".  The  Council  emphasized 
that  if  enough  employers  began  to  use  these  plans,  there  would  be  a 
significant  loss  to  the  trust  funds  that  would  have  to  be  made  up  by 
higher  tax  payments  from  all  workers  and  employers. 

Explanation  of  provision 

The  provision  revises  the  Social  Security  Act  (section  209(f))  and 
the  Internal  Revenue  Code  of  1954  (sections  3121  (a)  (6)  and  3306 
(b)  (6)  to  include  within  the  definition  of  wages  for  tax  and  social 
security  benefit  computation  purposes  payments  by  an  employer  (with- 
out deduction  from  the  remuneration  of  the  employee)  of  social  secu- 
rity and  unemployment  taxes  imposed  upon  an  employee.  The  provi- 
sion does  not  apply  to  payments  by  an  employer  of  the  payroll  taxes 
imposed  upon  an  employee  for  wages  paid  for  domestic  service  in  the 
home  of  the  employer. 

The  Committee  has  decided,  however,  to  allow  the  continued  use 
of  the  alternative  computation  procedure  with  respect  to  domestic 
labor.  This  is  in  recognition  that  this  procedure  has  been  much  more 
common  with  regard  to  this  type  of  employment  and  that  requiring 
many  small  employers  to  change  their  methods  of  tax  computation 
for  what  are  often  relatively  informal  employment  arrangements 
could  lead  to  problems  of  compliance. 

Effective  date 

Except  for  certain  State  or  local  governmental  employment,  the 
provision  applies  with  respect  to  remuneration  paid  after  December 
31.  1980. 
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In  the  case  of  certain  State,  political  subdivision,  or  other  State  or 
local  coverage  group  employment  under  section  218  of  the  Social 
Security  Act,  the  provision  applies  with  respect  to  remuneration  paid 
after  December  31,  1983.  This  later  effective  date  ifor  governmental 
units  is  limited  to  remuneration  for  services  in  positions  of  a  kind  for 
which  all  or  a  substantial  portion  of  the  amounts  equivalent  to  em- 
ployee social  security  taxes  were  paid  by  such  governmental  unit 
(without  deduction  from  the  wages  of  the  employee)  under  the  prac- 
tices of  the  governmental  unit  in  effect  on  June  18,  1980. 

Revenue  effect 

The  provision  is  estimated  to  increase  budget  receipts  by  $50  million 
in  fiscal  year  1981,  $83  million  in  fiscal  year  1982,  $125  million  in  fiscal 
year  1983,  $223  million  in  fiscal  year  1984,  and  $334  million  in  fiscal 
year  1985. 

IV.  BUDGET  EFFECTS  OF  THE  BILL 
A.  Committee  Statement 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Kules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative  to 
the  budget  effects  of  the  provisions  of  Titles  VIII  and  IX,  as  reported 
by  the  Committee. 

With  respect  to  the  spending  reductions  contained  in  Title  VIII,  the 
Committee  states  that  it  agrees  with  the  estimates  of  the  Congres- 
sional Budget  Office  attached  below,  with  two  exceptions.  Based  on 
the  information  available  to  the  Committee  at  the  time  the  provisions 
of  Title  VIII  were  considered,  which  was  provided  by  the  staff  of  the 
House  Budget  Committee,  the  Committee  assumes  that  the  provision 
of  Title  VIII  which  terminates  Federal  reimbursement  from  the 
FUBA  account  for  unemployment  benefits  paid  to  former  CETA 
workers  will  save  $50  million  in  fiscal  year  1981.  Similarly,  based  on 
the  information  available  to  the  Committee  at  the  time  it  considered 
the  spending  reductions  contained  in  Title  VIII,  the  Committee  as- 
sumes that  the  provision  of  Title  VIII  which  increases  the  length  of 
service  in  the  Armed  Forces  required  for  ex-military  personnel  to  be 
eligible  for  unemployment  benefits  will  save  $43  million  in  fiscal  year 
1981. 

The  overall  revenue  increase  from  Title  IX  in  fiscal  year  1981  is  $4.2 
billion,  the  amount  required  by  the  budget  reconciliation.  The  revenue 
increase  from  the  provision  requiring  large  corporations  to  be  at  least 
60  percent  current  with  estimated  tax  payments  represents  changes  in 
timing  of  tax  payments  and  does  not  increase  their  tax  liability.  All 
the  other  changes  represent  increases  in  tax  liability.  The  estimated 
revenue  effects  for  each  provision  of  Title  IX  are  shown  in  the  table 
below. 
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Estimated  Revenue  Effects  of  Revenue  Reconciliation  Provisions 
of  Title  IX,  Fiscal  Years  1981-1985 
[Millions  of  dollars] 

Provision  1981       1982      1983     1984  1985 

1.  Mortgage  Subsidy  Bond  Tax 

Act  of  1980  1   413  1,  718  4,  208  7,  754    12,  203 

2.  Require  large  corporations  to 
be  at  least  60  percent  current 

with  estimated  payments   3, 063     475     457      394  402 

3.  Environmental  Revenue  Act 
of  1980  and  Hazard  ous  Waste 

Revenue  Act  of  1980  _  _   302     329     329     329  329 

4.  Extend  telephone  excise  tax 
at  2  percent  for  1981  and  1 

percent  for  1982   358     570  193   

5.  Foreign  Investment  in  Real 

Property  Tax  Act  of  1980__.       40       88       97      106  117 

6.  Employer  payment  of  em- 
ployee payroll  taxes   50       83      125     223  334 

TotaL   4,226  3,263  5,409  8,806  13,385 


1  At  the  time  these  revenue  estimates  were  prepared  for  the  Committee,  the 
revision  of  the  estimates  by  the  staff  was  not  complete.  Based  upon  more  recent 
information,  it  is  estimated  that  the  increase  in  fiscal  year  receipts  will  be  $497 
million  in  fiscal  year  1981,  $1,081  million  in  1982,  $4,013  million  in  1983,  $7,104 
million  in  1984,  and  $10,801  million  in  1985. 

The  Treasury  Department  agrees  with  this  statement.  It  is  under- 
stood that  the  estimates  are  based  on  economic  assumptions  used  before 
completion  of  the  midyear  budget  review. 

B.  Congressional  Budget  Office  Estimates 

In  compliance  with  subdivision  (C)  of  clause  2(1)  (3)  of  rule  XI 
of  the  Kules  of  the  House  of  Representatives,  the  Committee  states 
that  the  Congressional  Budget  Office  has  examined  Titles  VIII  and  IX, 
as  reported  by  the  Committee,  and  has  submitted  the  following 
statements. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington.  B.C.,  July  1, 1980. 

Hon.  Al  Ullman. 

Chairman,  Committee  on  Ways  and  Means, 
U.S.  House  of  Representatives. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  202  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared 
the  attached  cost  estimate  for  Title  I  of  H.E.  7652,  Budget  Reconcili- 
ation Recommendations  of  the  Committee  on  Ways  and  Means. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 
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Congressional  Budget  Office  Cost  Estimate 

July  1,  1980. 

1.  Bill  title :  Title  I  of  H.R.  7652,  Budget  Reconciliation  Recommen- 
dations of  the  Committee  on  Ways  and  Means. 

2.  Bill  status :  As  ordered  reported  by  the  House  Committee  on  Ways 
and  Means  on  June  25, 1980. 

3.  Bill  purpose :  To  bring  the  expenditures  authorized  by  the  House 
Committee  on  Ways  and  Means  within  the  target  for  that  Committee 
established  by  the  First  Concurrent  Resolution  on  the  Budget  for 
fiscal  year  1981. 

4.  Cost  estimate : 

(By  fiscal  years,  in  millions  of  dollars) 

1981         1982         1983         1984  1985 


Subtitle  A  (medicaid  and  medicare  provisions): 

Budget  authority/authorization  level  

Estimated  outlays  

Subtitle  B  (unemployment  compensation  provisions): 

Revenues  

Estimated  outlays  

Subtitle  C  (repeal  of  trade  adjustment  assistance  amendments).. 


-19 

-36 

-66 

-83 

-120 

-805 

849 

188 

203 

258 

+50 

+150 

+200 

+200 

+200 

-66 

-77 

-79 

-74 

-72 

(0 

0) 

0) 

0) 

0) 

1  Subtitle  C  repeals  a  bill  passed  by  the  House  of  Representatives.  Since  the  bill  is  not  currently  law,  CB0  shows  neither 
a  savings  nor  a  cost  associated  with  this  action.  The  estimated  outlay  savings  in  1981  relative  to  House-passed  legislation 
would  be  $822,400,000. 

5.  Basis  of  estimate : 


SUBTITLE  A  MEDICARE  AND  MEDICAID  PROGRAM  SAVINGS 

The  estimates  for  almost  all  of  the  H.R.  3990  and  H.R.  4000  provi- 
sions are  derived  from  earlier  cost  estimates  prepared  for  the  versions 
of  these  bills  reported  by  both  the  Ways  and  Means  Committee  and 
the  Interstate  and  Foreign  Commerce  Committee.  The  only  changes 
are  for  adjustments  in  effective  dates.  The  assumed  enactment  is  the 
same  as  that  assumed  for  the  versions  of  these  bills  reported  by  the 
Commerce  Committee — June  30, 1980.  However,  Committee  action  has 
changed  the  effective  dates  of  most  of  the  provisions  which  increase 
outlays  to  July  1, 1981  or  later.  Sections  133  and  169  are  new  and  have 
not  been  discussed  previously.  These  estimates  are  discussed  below. 

[By  fiscal  years,  in  millions  of  dollars] 

1981         1982         1983         1984  1985 


H.R.  3990  Provisions 

Medicare  (function  550): 

Budget  authority   

Estimated  outlays: 

Sec.  102:  Home  health  services  

Sec.  104:  Dentists'  services   

Sec.  105:  Treatment  of  plantar  warts  

Sec.  106:  Community  mental  health  centers  

Sec.  107:  Comprehensive  outpatient  rehabilitation 

facility  services  

Sec.  108:  Optometrists'  services  

Sec.  109:  Antigens  

Sec.  116:  Payment  to  providers  of  services  

Sec.  117:  Limit  on  premium  increases  for  late  enroll- 
ment  

Sec.  119:  Chiropractors'  services  

Sec.  120:  Increases  in  outpatient  mental  health  bene- 
fits  

Sec.  121:  Limitation  on  payments  to  radiologists  and 

pathologists  

Sec.  123:  Outpatient  physical  therapy  services...  

Sec.  124:  Reimbursement  for  blood  

See  footnote  at  end  of  table. 


0 

-11 

-35 

-62 

-93 

6 

35 

56 

91 

154 

3 

16 

19 

21 

24 

0) 

2 

2 

2 

2 

0) 

75 

90 

110 

140 

0) 

13 

15 

17 

20 

0) 

2 

2 

3 

3 

0) 

0) 

0) 

0) 

41 

-6 

-8 

-10 

-12 

0) 

9 

10 

11 

14 

9 

49 

55 

61 

68 

0 

61 

77 

94 

114 

-10 

-17 

-20 

-26 

-30 

0) 

4 

5 

5 

5 

6 

30 

35 

40 

45 
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[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983         1984  1985 


Sec.  125:  Medicare  liability  secondary  in  certain  automobile 

accident  cases  

Sec.  127:  Outpatient  surgery   

Sec.  129:  Preadmission  diagnostic  testing  

Sec.  130:  Studies  and  demonstration  projects  

Sec.  133:  Medicare  coverage  of  pheumoccal  vaccine  

Total,  medicare  outlays...  

Medicaid  (function  550): 

Required  budget  authority.    

Estimated  outlays:  Sec.  102:  Home  health  services   

Totals  forH.R.  3990: 

Budget  authority..  

Estimated  outlays   

H.R.  4000  PROVISIONS 


-1 
-3 
1 
0 


-3 


-18 
-2 
-6 
2 

45 


292 


-2 
-2 


-13 

270 


-42 
-4 
-9 
0 

24 


305 


-3 
-3 


-38 
302 


-97 

-6 
-12 
0 
22 
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-3 
-2 


-65 
312 


112 
-9 
-16 
0 
0 


407 


-97 

403 


Medicare  (function  550): 

Budget  authority  

Estimated  outlays: 

Sec.  146:  Required  activities  of  PSRO's  

Sec.  149:  Review  of  routine  hospital  admission  services 

and  preoperative  hospital  stays  by  PSRO's  

Sec.  150:  Study  of  PSRO  criteria  

Sec.  151:  Nonprofit  hospital  philanthropy  

Sec.  153:  Study  of  SNF  dual  participation  

Sec.  160:  Hospitals  providing  long-term  care  services: 

Swing  beds  

Reimbursementfor  inappropriate  hospital  services. 
Sec.  164:  Reimbursement  for  clinical  laboratory  serv- 
ices: Reimbursement  limits  

Sec.  166:  Second  opinion  demonstration  projects  

Sec.  168:  Reimbursement  for  health  maintenance  or- 
ganizations  

Total,  medicare  estimated  outlays  

Medicaid  (function  550): 

Required  budget  authority   

Estimated  outlays: 

Sec.  149:  Review  of  routine  hospital  admission  services 

and  preoperative  stays  by  PSRO's  

Sec.  151:  Nonprofit  hospital  philanthropy  

Sec.  160:  Hospitals  providing  long-term  care  services: 

Swing  beds  

Reimbursementfor  inappropriate  hospital  services. 

Sec.  161:  Coordinated  audits   

Sec.  162:  Demonstration  projects  for  training  AFDC 

recipients  as  home  health  aides  

Sec.  164:  Reimbursement  for  clinical  laboratory 
services: 

Reimbursement  limits  

Competitive  bidding  

Total,  medicaid  outlays  

Other  health  (function  550): 

Authorization  level      

Estimated  outlays:  Sec.  37:  Second  opinion  demonstration 

projects  

AFDC  (function  600): 

Required  budget  authority   

Estimated  outlays:  Sec.  23:  Demonstration  projects  for 
training  AFDC  recipients  as  home  health  aides  

Totals  for  H.R.  4000: 

Budget  authority   

Estimated  outlays     

Other  provisions: 

Budget  authority    

Estimated  outlays:  Sec.  169:  Temporary  delay  in  periodic 
interim  payments     


O) 
O) 


-21 
-127 


-675 


-33 


-33 


-1 
-1 


-23 
-103 


(0 


25 


-70 


-40 


-40 


24 


(O 

-102 
0 

90 
0 

19 
-94 

-25 
0 

35 


-77 


-35 


-36 


0 

ml 
-6 
-6 


-114 


-18 
•118 


29 


(») 

-119 

0 

100 
0 

20 
-107 

-27 
0 

40 

~93 


-45 


-4 

-6 

-6 

-7 

-7 

0 

11 

12 

14 

15 

1 

6 

9 

10 

11 

-13 

-20 

-23 

-26 

-30 

-4 

-5 

-6 

-6 

-7 

1 

-1 

-9 

-13 

-18 

•45 


0 

c 

-7 
-7 


-23 
-145 


682 


'  Estimated  costs  or  savings  less  than  $500,000. 
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PROGRAMMATIC  TOTALS  FOR  TITLE  I 
[By  fiscal  years,  in  millions  of  dollars! 


1981 

1982 

i  not 

1983 

1984 

1985 

..  .. 

Medicare: 

~  ■■'  r      ■  . 

Budget  authority..     _   ...         _  _. 

.  .  .   _  D 

n 
U 

—  lo 

—oo 

CA 

77t; 

001 
001 

OA! 

01  A 

Medicaid: 

Required  budget  authority  _______________: 

-31 

-35 

-43 

-39 

-49 

Estimated  outlays                        ..  __ 

  -31 

-35 

-43 

-39 

-49 

Other  health: 

Authorization  level..  ....     

  7 

0 

0 

0 

0 

Estimated  outlays..                  .  _______ 

  1 

4 

1 

1 

0 

AFDC: 

Required  budget  authority  

  0) 

-1 

-5 

-6 

-7 

Estimated  outlays         .                        _  ... 

  (i) 

-1 

-5 

-6 

-7 

Totals  for  title  1 : 

Budget  authority/authorization  

  -19 

-36 

-66 

-83 

-120 

Estimated  outlays   ._ 

  -805 

849 

188 

203 

258 

!  Estimated  costs  or  savings  less  than  $500,000. 


Section  133:  Coverage  of  Pneumoccocal  Yaccme  and  its  Administra- 
tion 

This  new  estimate  represents  an  improvement  on  the  one  done  for 
the  Commerce  version  of  H.R.  3990.  The  original  estimate  considered 
only  the  direct  costs  of  the  vaccine  and  its  administration.  The  new 
estimate  takes  into  account  two  further  considerations:  (1)  a  re- 
duction in  pneumonia  treatment  costs  in  the  vaccinated  population, 
and  (2)  the  additional  medical  care  costs  resulting  from  the  increased 
longevity  of  this  same  population.  In  addition,  the  assumptions  un- 
derlying the  estimate  of  the  direct  costs  have  been  modified  to  ac- 
count for  new  data  on  predicted  vaccination  rates.  Finally,  the  esti- 
mate has  been  adjusted  to  account  for  an  effective  date  of  September 
1981. 

Section  169:  Temporary  Delay  in  Periodic  Interim  Payments 

This  section  mandates  that  the  Secretary  of  HHS  modify  the  Hos- 
pital Insurance  (HI)  periodic  interim  payment  (PIP)  system  dur- 
ing September  1981  in  such  a  manner  that  hospitals  on  PIP  experi- 
ence a  three- week  interruption  in  reimbursements.  The  effect  would  be 
similar  to  eliminating  the  PIP  system  entirely,  which  would  presum- 
ably result  in  a  three-week  interruption  in  the  flow  of  nearly  one- 
half  of  all  HI  reimbursements.  Conceivably,  the  providers  of  PIP 
could  build  up  their  cash  positions  with  respect  to  HI  by  shortening 
the  period  under  regular  billing  procedures  between  hospital  dis- 
charge and  receipt  of  payment.  On  the  basis  of  discussions  with  knowl- 
edgeable individuals  within  HCFA  and  the  hospital  industry,  it  ap- 
pears that  this  could  occur  only  to  a  very  limited  extent.  CBO  there- 
fore assumes  that  only  a  two-day  gain  could  occur  in  the  billing  cycle. 
The  affected  providers'  cash  shortfall  could  be  met  by  increased  pay- 
ments under  the  PIP  system  prior  to  its  discontinuance.  This,  of 
course,  would  substantially  reduce  the  savings.  CBO,  therefore,  as- 
sumes that  neither  increased  payments  under  the  PIP  system  nor  any 
other  special  accelerated  payments  will  be  made  prior  to  the  end  of 
fiscal  year  1981.  The  interruption  of  payments  to  the  affected  hospitals 
is  assumed  to  occur  during  September  1981.  It  is  further  assumed 
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that  the  PIP  system  would  be  reestablished  on  October  1,  1981,  and 
that  accelerated  payments  equal  to  the  cash  shortfall  experienced  by 
the  affected  providers  would  be  made  during  the  first  week  of  October. 
The  accelerated  payments  would  appear  as  an  additional  cost  to  the 
HI  program  in  fiscal  year  1982.  There  would  be  a  small  additional  in- 
terest cost  to  the  program  resulting  from  the  short-term  borrowing 
that  hospitals  would  have  to  undertake  to  meet  the  anticipated  cash 
shortfall  in  September  1981. 

SUBTITLE  B  UNEMPLOYMENT  COMPENSATION  AMENDMENTS 

Section  171 :  Termination  of  Provisions  Providing  Reimbursement  for 
Unemployment  Benefits  Paid  on  the  Basis  of  Public  Service 
Employment 

[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Revenue  impact   

  +50 

+150 

+200 

+200 

+200 

Currently,  unemployment  payments  to  former  CETA  public  serv- 
ice employment  workers  are  funded  through  the  Federal  Unemploy- 
ment Benefit  Account  (FUBA).  This  provision  would  phase  out  the 
direct  federal  funding  of  these  benefits.  Unemployment  benefit  pay- 
ments to  these  workers  would  continue.  Unemployment  insurance 
coverage  is  required  under  Section  122  of  the  Comprehensive  Employ- 
ment and  Training  Act  Amendments  of  1978.  With  a  phase  out  of 
direct  federal  funding,  CETA  prime  sponsors  will  have  to  pay  either 
an  unemployment  insurance  tax  on  PSE  wages  or  will  have  to  cover 
unemployment  insurance  payments  on  a  reimbursable  basis.  The  esti- 
mate assumes  that  revenues  will  increase  to  $200  million  to  cover  all 
expected  unemployment  insurance  payments  to  former  CETA  PSE 
workers  when  fully  implemented. 

Section  172 :  Increase  in  Length  of  Service  in  Armed  Forces  Required 
for  Ex-Servicemen  To  Be  Eligible  for  Unemployment  Benefits 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Required  budget  authority   

  -20 

-47 

-51 

-55 

-57 

Estimated  outlays  

  -20 

-47 

-51 

-55 

-57 

Under  current  law,  unemployment  insurance  benefits  are  payable  to 
ex-servicemen  who  have  served  at  least  90  days.  This  bill  would  extend 
the  minimum  period  of  service  to  one  year.  The  cost  estimate  is  based 
on  Department  of  Defense  data  on  the  length  of  service  of  enlistees 
from  1975  to  1977.  The  provision  would  save  $43  million  if  in  effect  for 
the  full  fiscal  year.  The  provision  is  effective  only  for  individuals  who 
begin  active  service  after  October  1, 1980.  As  such,  the  savings  will  only 
be  about  $20  million  in  1981. 

An  estimate  of  the  savings  from  this  provision  was  included  in  CBO's 
December  10,  1979  estimate  of  H.E.  4612,  as  ordered  reported  by  the 
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Senate  Finance  Committee.  The  previous  estimate  has  been  updated  to 
reflect  new  data  on  average  benefits  and  lengths  of  receipt  for  this 
population. 

Section  173 :  Cessation  of  Extended  Benefits  When  Paid  Under  an 
Interstate  Claim  in  a  State  Where  Extended  Benefit  Period  Is  Not 
In  Effect 

Cessation  of  Extended  Benefits  When  Paid  Under  an  Interstate  Claim 
in  a  State  Where  Extended  Benefit  Period  Is  Not  In  Effect 


[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

1985 

Estimated  outlays.   

   -46 

-30 

-28 

-19 

-15 

For  extended  unemployment  benefit  recipients  moving  to  a  state 
where  no  extended  benefit  program  currently  exists,  only  two  weeks  of 
extended  benefit  payments  could  be  made.  Based  on  Department  of 
Labor  data  on  the  number  of  extended  benefit  claimants  applying  for 
benefits  outside  of  their  original  state,  CBO  estimates  a  fiscal  year 
1981  savings  of  2  percent  of  extended  benefit  payments.  The  estimate 
assumes  that  states  implement  the  provision  immediately  and  do  not 
wait  for  the  June  1, 1981  requirement. 

SUBTITLE  C — REPEAL  OF  TRADE  ADJUSTMENT  ASSISTANCE  AMENDMENTS 

The  House  passed  H.E.  1543,  as  amended  by  the  Committee  on  Ways 
and  Means  on  May  30,  1979.  The  bill  contains  three  titles  which  have 
the  following  provisions. 

Title  I  of  this  bill  would  broaden  the  coverage  of  workers  eligible 
for  trade  adjustment  assistance  benefits ;  would  increase  certain  trade 
adjustment  assistance  benefits  to  workers;  and  would  accelerate  the 
certification  and  benefit  payment  process  to  workers.  Title  II  would 
expand  the  coverage  of  firms  eligible  for  trade  adjustment  assistance 
benefits ;  would  provide  technical  assistance  to  firms  certified  for  assist- 
ance in  preparing  proposals  for  their  economic  adjustment;  would 
alter  the  interest  rate  for  direct  loans  to  firms  suffering  trade-related 
economic  dislocation ;  would  authorize  interest  rate  subsidies  to  reduce 
the  interest  paid  by  borrowers  of  federal  guaranteed  loans ;  and  would 
raise  the  present  ceiling  on  both  direct  loans  and  loan  guarantees. 
Title  III  authorizes  the  Secretaries  of  Labor  and  Commerce  to  make 
grants  to  labor  and  industry  associations  for  industry-wide  technical 
assistance. 

This  subtitle  provides  for  the  repeal  of  H.E.  1543.  The  savings 
shown  below  compare  to  what  would  be  expended  should  H.E.  1543 
become  law. 

[By  fiscal  years,  in  millions  of  dollars] 


1981 

1982 

1983 

1984 

Required  budget  authority/estimated  authorization  level  

  -863.5 

-787.  3 

Estimated  outlays. 

  -822. 4 

-717.3 

-33.6 

21.1 

5J26 


The  above  savings  estimate  reflects  the  cost  of  the  House  passed 
version  of  H.K.  1543,  as  estimated  by  CBO  on  June  5, 1980.  These  costs 
would  now  be  avoided  by  repeal  of  this  legislation.  The  major  assump- 
tions and  methodology  used  to  generate  the  cost  estimate  are  described 
in  the  CBO  cost  estimate  of  H.R.  1543,  provided  to  the  Committee 
on  Ways  and  Means  on  June  5, 1980. 

6.  Estimate  comparison :  None. 

7.  Previous  CBO  estimate :  Where  applicable,  previous  CBO  esti- 
mates are  discussed  under  "  Basis  of  Estimate." 

8.  Estimate  prepared  by :  Eric  Wedum,  Dick  Hendrix,  Charles  Sea- 
grave. 

9.  Estimate  approved  by : 

Charles  Seagrave 
(For  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis) . 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  D.C. 

Hon.  Al  Ullman, 

Chairman,  Committee  on  Ways  and  Means, 
U.S.  House  of  Representatives. 

Dear  Mr.  Chairman:  In  accordance  with  the  Budget  Act,  the 
Congressional  Budget  Office  has  examined  H.K.  7652,  which  proposse 
to  raise  revenues  and  to  make  expenditure  reductions  in  accordance 
with  the  budget  reconciliation  process.  The  bill  contains  the  following 
six  specific  revenue-raising  provisions : 

(1)  Limitations  on  the  issuance  of  mortgage  revenue  bonds. 

(2)  A  requirement  that  large  corporations  be  at  least  60  percent 
current  with  estimated  income  tax  payments. 

(3)  Institution  of  environmental  excise  taxes. 

(4)  Extension  of  the  telephone  excise  tax  at  2  percent  for  1981  and 
1  percent  for  1982. 

(5)  Taxation  on  gains  from  the  sale  of  U.S.  real  estate  by  foreigners. 

(6)  Taxation  of  employer  payments  of  employee  payroll  taxes. 

The  Congressional  Budget  Office  has  examined  the  Committee's  esti- 
mates of  the  revenue  effect  of  the  bill.  We  agree  with  the  methods  used 
and  with  the  resulting  estimates  as  listed  in  the  Committee's  Eeport. 
However,  with  respect  to  the  mortgage  revenue  bond  estimate,  we 
agree  with  the  revised  estimate  based  upon  new  information  and  as- 
sumptions. Under  these  assumptions,  the  provision  would  raise  revenue 
by  the  following  amounts : 


fin  millions  of  dollars] 


1981 

1982  1983 

1984 

1985 

Fiscal  year  revenue  effect..   .   .  ... 

  +497 

+1,801  +4,013 

+7, 104 

+10,  801 

The  bill  does  not  provide  any  new  or  increased  tax  expenditures. 
Sincerely, 

Alice  M.  Rivlin.  Director. 
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V.  OTHER  MATTERS  TO  BE  DISCUSSED  UNDER 
HOUSE  RULES 

A.  Vote  of  the  Committee 

In  compliance  with  subdivision  (B)  of  clause  2(1)  (2)  of  rule  XI  of 
the  Rules  of  the  House  of  Representatives,  the  following  statement 
is  made  relative  to  the  vote  of  the  Committee  on  the  motion  to  report 
Titles  VIII  and  IX. 

Titles  VIII  and  IX  were  ordered  favorably  reported  by  a  voice 
vote. 

B.  Oversight  Findings 

In  compliance  with  subdivision  (A)  of  clause  2(1)  (3)  of  rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  following  statement 
is  made  with  respect  to  the  Committee's  oversight  findings. 

Medicare 

The  Committee,  in  its  ongoing  review  of  the  operation  of  the  medi- 
care program,  has  conducted  a  number  of  hearings  over  the  past  few 
years  to  review  the  adequacy  of  the  benefit  structure  as  well  as  the  ad- 
ministration of  the  program.  Such  hearings  were  conducted  by  the 
Committee's  Subcommittee  on  Health  in  June  of  1978  and  again  in 
June  1979.  Many  areas  of  the  medicare  law  which  need  improvement 
have  also  been  brought  to  the  Committee's  attention  through  corre- 
spondence from  concerned  beneficiaries. 

In  1976,  the  Committee's  Subcommittee  on  Health  and  Subcommit- 
tee on  Oversight  announced  a  major  study  of  home  health  services 
under  the  medicare  program  designed  to  eliminate  uncertainty  about 
the  nature  and  extent  of  abuses  and  to  provide  the  data  necessary  to 
permit  the  Committee  to  more  effectively  evaluate  legislative  proposals 
for  changes  in  and  expansion  of  the  home  health  benefit.  On  September 
13,  1976,  these  two  subcommittees  conducted  a  hearing  on  excessive  or 
unnecessary  services,  the  billing  of  excessive  costs  to  the  medicare  pro- 
gram and  the  existence  of  certain  questionable  competitive  practices 
of  some  home  health  providers.  On  March  8  and  9,  1977,  the  Health 
and  Oversight  Subcommittees  also  held  hearings  jointly  with  the 
Senate  Special  Committee  on  Aging  to  examine  issues  related  to  the 
fiscal  integrity  of  home  health  programs  under  the  Social  Security 
Act.  In  August  1978,  the  Committee's  Subcommittee  on  Oversight  con- 
tinued its  investigations  of  medicare  abuses  in  the  home  health  in- 
dustry. Although  many  of  the  abusive  practices  that  were  uncovered 
during  these  investigations  have  been  addressed  in  Public  Law  95-142, 
the  Medicare-Medicaid  Anti-Fraud  and  Abuse  Amendments,  these 
hearings  were  also  helpful  in  addressing  in  this  legislation  the  issues 
of  standards  and  reimbursement  guidelines  to  insure  the  effective  ad- 
ministration of  the  home  health  benefit. 

Oversight  activities  with  respect  to  the  performance  of  professional 
standards  review  organizations  (PSRO's)  have  been  conducted  dur- 
ing the  past  several  years  by  the  Committee's  Subcommittee  on  Over- 
sight and  Subcommittee  on  Health.  Hearings  that  included  discussion 
of  the  PSRO  program,  for  example,  were  conducted  on  June  19 
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and  22,  1978,  and  June  18  and  27,  1979.  On  September  30,  1977,  the 
Health  Subcommittee  devoted  the  entire  hearing  to  an  examination 
of  the  role  played  by  nurses  and  other  nonphysician  practitioners  in 
the  conduct  of  PSKO  review  activities.  Many  of  the  issues  raised  in 
these  hearings,  particularly  with  respect  to  the  membership  of 
PSKO]s,  have  been  addressed  in  Title  VIII. 

Additionally,  the  Committee's  Health  Subcommittee  has  inquired 
into  the  effectiveness  of  the  administration  of  the  program  during  the 
course  of  hearings  held  in  June  of  last  year  on  medicare  issues.  Testi- 
mony was  received  with  respect  to  the  need  for  improvements  in  the 
operation  of  the  skilled  nursing  home  benefit  and  the  conduct  of  activ- 
ities designed  to  detect  and  prosecute  fraudulent  actions  with  respect 
to  the  medicare  and  medicaid  programs.  Title  VIII  also  addresses 
many  of  these  issues. 

Social  Security 

As  a  result  of  the  Committee's  oversight  activities  with  respect  to  the 
burgeoning  practice  of  employers  paying  employee  social  security  and 
unemployment  compensation  taxes,  the  Committee  concluded  that  it 
was  appropriate  to  adopt  the  provision,  contained  in  subtitle  F  of  Title 
IX,  which  includes  such  payments  by  the  employer  in  the  definition  of 
wages  for  both  tax  and  benefit  computation  purposes. 

Revenue  Adjustments 

The  Committee  advises  that  its  hearings  and  oversight  activities 
have  resulted  in  the  following  conclusions. 

The  Committee  advises  that  in  its  review  of  the  overall  application  of 
section  103  of  the  Internal  Eevenue  Code  relative  to  the  issuance  of 
tax-exempt  bonds  by  State  and  local  governments  for  a  public  purpose, 
it  found  a  very  substantial  increase  in  the  amount  of  tax-exempt 
bonds  issued  to  provide  mortgage  financing  for  the  purchase  of  single 
family,  owner-occupied  residential  housing.  Present  law  permits  the 
issue  of  industrial  development  bonds  for  residential  housing  for 
family  units.  The  tax-exempt  bonds  which  Title  IX  addresses  have  been 
issued  as  revenue  bonds  of  the  local  issuing  government  rather  than 
as  industrial  development  bonds  or  general  obligation  bonds.  In  ap- 
proving the  present  law  rules  in  1968  for  the  issuance  of  industrial 
development  bonds,  Congress  did  not  focus  on  the  issue  of  tax-exempt 
bonds  for  owner-occupied,  single-family  housing.  The  inclusion  in  this 
bill  of  the  provisions  of  the  Mortgage  Subsidy  Bond  Tax  Act  reflects 
the  Committee's  belief  that  the  unlimited  issue  of  housing  bonds  for 
financing  the  purchase  of  owner-occupied  homes  is  inconsistent  with 
the  purpose  of  tax-exemption  under  Code  section  103. 

The  Committee  advises  that  as  a  result  of  its  hearings  and  delibera- 
tions on  proposed  fees  and  funds  included  in  H.E.  85,  the  Compre- 
hensive Oil  Pollution  and  Liability  Compensation  Act,  as  reported 
by  the  Committee  on  Merchant  Marine  and  Fisheries  and  the  Com- 
mittee on  Public  Works  and  Transportation,  and  H.E.  7020,  the 
Hazardous  Waste  Containment  Act,  as  reported  by  the  Committee  on 
Interstate  and  Foreign  Commerce,  that  it  believes  it  to  be  appropriate 
to  impose  the  excise  taxes  and  establish  the  trust  funds  contained  in 
Title  IX. 


* 
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C.  New  Budget  Authority  and  Tax  Expenditures 

In  compliance  with  subdivision  (B)  of  clause  2(1)  (3)  of  rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  Committee  makes  the 
following  statements  with  respect  to  new  budget  authority  and  tax 
expenditures. 

New  Budget  Authority 

The  Committee  advises  that  Title  IX  consists  of  revenue  provi- 
sions which,  with  the  exception  of  section  971  relating  to  the  inclusion 
in  wages  of  employee  social  security  taxes,  do  not  provide  new  budget 
authority.  That  section,  inasmuch  as  it  will  increase  appropriations 
to  the  social  security  trust  funds  by  an  amount  equal  to  the  increased 
revenues,  will  result  in  new  budget  authority  of  $52  million  in  fiscal 
year  1981,  $90  million  in  fiscal  year  1982,  $141  million  in  fiscal  year 
1983,  $253  million  in  fiscal  year  1984,  and  $388  million  in  fiscal  year 
1985.  In  its  spending  program  recommendations,  which  have  been 
incorporated  into  Title  VIII,  the  Committee  recommended  reductions 
in  budget  authority  totalling  $1,134  million.  This  provides  adequate 
room  to  accommodate  the  $52  million  in  budget  authority  provided  for 
in  this  section  and  meet  the  $700  million  reduction  in  budget  authority 
prescribed  in  H.  Con.  Res.  307. 

Tax  Expenditures 

With  respect  to  tax  expenditures,  the  Committee  advises  that  Title 
IX  will  reduce  the  opportunity  for  substantial  growth  in  tax  ex- 
penditures. There  had  been  a  very  substantial  increase  in  the  amount 
of  tax-exempt  bonds  issued  in  order  to  provide  mortgage  financing 
for  the  purchase  of  single-family,  owner-occupied  residential  housing. 
In  the  period  from  July  1978  through  April  25,  1979,  when  H.R.  3712 
(the  original  mortgage  subsidy  bond  bill)  was  introduced  in  the 
House,  about  $3.3  billion  in  tax-exempt  housing  bonds  were  issued,  and 
at  least  the  snme  amount  was  pending  under  various  local  procedures. 
Approximately  $12  billion  were  issued  in  1979,  and  such  issues  con- 
tinue to  be  issued  at  about  the  same  rate  so  far  in  1980.  Tax-exempt 
bonds  involve  tax  expenditures  with  respect  to  the  purchasers  of  the 
bonds  to  the  extent  that  the  return  on  a  taxable  bond  would  have  to  be 
substantiallv  higher  in  order  to  provide  the  bondholders  with  the 
^ouivalent  rate  of  return  after  taxes.  Enactment  of  restrictions  on 
mortgage  subsidv  bonds  would  decrease  the  growth  in  tax  expend- 
itures by  $413  million  in  fiscal  year  1981.  By  fiscal  year  1985,  the  de- 
crease in  tax  expenditure  growth  from  the  trend  under  present  law 
would  be  $12.2  billion. 

D.  Oversight  bu  Committee  on  Government  Operations 

In  compliance  with  subdivision  (D)  of  clause  2(1)  (3)  of  rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  Committee  states  that 
no  oversight  findings  or  recommendations  have  been  made  to  this  Com- 
mittee by  the  Committee  on  Government  Operations,  regarding  the 
i^rovisions  contained  in  Titles  VIII  and  IX. 

E.  Inflation  Impact 

In  compliance  with  clause  2(1)  (4)  of  rule  XI  of  the  Rules  of  the 

House  of  Representatives,  the  Committee  states  that  Titles  VIII  and 
IX,  as  reported,  will  reduce  Federal  spending  in  fiscal  year  1981  by 
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approximately  $2  billion  and  will  increase  fiscal  year  1981  revenues  by 
approximately  $4.2  billion.  The  Committee  believes  that  this  reduction 
of  approximately  $6.2  billion  in  the  fiscal  year  1981  budget  deficit  will 
contribute  to  a  reduction  in  the  inflationary  pressures  in  the  national 
economy. 

VI.  CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL, 

AS  REPORTED 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 

of  Representatives,  changes  in  existing  law  made  by  Titles  VIII  and 
IX,  as  reported,  are  shown  as  follows  (existing  law  proposed  to  be 
omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

SOCIAL  SECURITY  ACT 
******* 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  BENEFITS 

******* 

DEFINITION  OF  WAGES 

Sec.  209.  For  the  purposes  of  this  title,  the  term  "wages"  means 
remuneration  paid  prior  to  1951  which  was  wages  for  the  purposes  of 
this  title  under  the  law  applicable  to  the  payment  of  such  remunera- 
tion, and  remuneration  paid  after  1950  for  employment,  including 
the  cash  value  of  all  remuneration  paid  in  any  medium  other  than 
cash;  except  that,  in  the  case  of  remuneration  paid  after  1950,  such 
term  shall  not  include — 

(a)  *  *  * 

******* 

[(f)  The  payment  by  an  employer  (without  deduction  from  the  re- 
muneration of  the  employee)  (1)  of  the  tax  imposed  upon  an  employee 
under  section  1400  of  the  Internal  Revenue  Code  of  1939,  or  in  the  case 
of  a  payment  after  1954  under  section  3101  of  the  Internal  Revenue 
Code  of  1954,  or  (2)  of  any  payment  required  from  an  employee 
under  a  State  unemployment  compensation  law ;] 

(/)  The  payment  by  an  employer  {without  deduction  from  the  re- 
muneration of  the  employee)  — 

(1)  of  the  tax  imposed  upon  an  employee  under  section  3101  of 
the  Internal  Revenue  O ode  of  195 'h  or 

{2)  of  any  payment  required  from  an  employee  under  a  State 
unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic  service 
in  a  private  home  of  the  employer; 

******* 

entitlement  to  hospital  insurance  benefits 

Sec.  226. 
(a)  *  *  * 
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(c)  For  purposes  of  subsection  (a) — 

(1)  entitlement  of  an  individual  to  hospital  insurance  benefits 
for  a  month  shall  consist  of  entitlement  to  have  payment  made 
under,  and  subject  to  the  limitations  in,  part  A  of  title  XVIII  on 
his  behalf  for  inpatient  hospital  services,  post-hospital  extended 
care  services,  [and  post-hospital  home  health  services]  and  home 
health  services  (as  such  terms  are  defined  in  part  C  of  title  XVIII) 
furnished  him  in  the  United  States  (or  outside  the  United  States  in 
the  case  of  inpatient  hospital  services  furnished  under  the  condi- 
tions described  in  section  1814  (f ) )  during  such  month ;  except  that 
(A)  no  such  payment  may  be  made  for  post-hospital  extended  care 
services  furnished  before  January  1967,  and  (B)  no  such  payment 
may  be  made  for  post-hospital  extended  care  services  [or  post- 
hospital  home  health  services]  unless  the  discharge  from  the  hos- 
pital required  to  qualify  such  services  for  payment  under  part  A  of 
title  XVIII  occurred  (i)  after  June  30, 1966,  or  on  or  after  the  first 
day  of  the  month  in  which  he  attains  age  65,  whichever  is  later,  or 
(ii)  if  he  was  entitled  to  hospital  insurance  benefits  pursuant  to 
subsection  (b),  at  a  time  when  he  was  so  entitled;  and 

*  *  *  *  * 

TITLE  V— MATERNAL  AND  CHILD  HEALTH  AND 
CRIPPLED  CHILDREN'S  SERVICES 

*  *  *  *  *  *  * 

APPROVAL  OF  STATE  PLANS 

Sec.  505.  (a)  In  order  to  be  entitled  to  payments  from  allotments 
under  section  502,  a  State  must  have  a  State  plan  for  maternal  and 
child  health  services  and  services  for  crippled  children  which — 
*  *  * 

(14)  provides  that  acceptance  of  family  planning  services  pro- 
vided under  the  plan  shall  be  voluntary  on  the  part  of  the  indi- 
vidual to  whom  such  services  are  offered  and  shall  not  be  a  pre- 
requisite to  eligibility  for  or  the  receipt  of  any  service  under  the 
plan;  [and] 

(15)  provides — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secretary, 
for  the  review  by  appropriate  professional  health  personnel 
of  the  appropriateness  and  quality  of  care  and  services  fur- 
nished to  recipients  of  services  under  the  plan  and,  where 
applicable,  for  providing  guidance  with  respect  thereto  to 
the  other  State  agency  referred  to  in  paragraph  (2)  ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secre- 
tary for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a),  or,  if  such  agency  is  not  the  State  agency  which  is 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  the  function  of 
determining  whether  institutions  and  agencies  meet  the  re- 
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quirements  for  participation  in  the  program  under  the  plan 
under  this  title  [.]  /  and 

(16)  provides  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan,  (B) 
that  such  audits,  for  entities  also  providing  services  under  Title 
XVIII,  will  be  coordinated  and  conducted  jointly  (to  such  extent 
and  in  such  manner  as  the  Secretary  shall  prescribe)  with  audits 
conducted  for  purposes  of  such  part,  and  (C)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  by  the  Secretary  under  section  1128(a). 

PAYMENTS 

Sec.  506.  (a)  *  *  * 

*  *  *  *  *  *  * 

(f)  Notwithstanding  the  preceding  provisions  of  this  section,  no 
payment  shall  be  made  to  any  State  thereunder — 

(1)  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972.  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  fifths  and  ninth  sentences  of  section  1842(b)  (3)  ;  or 

*  *  *  *  *  *  * 

TITLE  X— GENERAL  PROVISIONS  AND  PROFESSIONAL 
STANDARDS  REVIEW 
******* 

Part  A — General  Provisions 
******  * 

LIMITATION  ON  FEDERAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 

Sec.  1122.  (a)  *  *  * 

******* 

(j)  A  capital  expenditure  made  by  or  on  behalf  of  a  health  care 
facility  shall  not  be  subject  to  review  pursuant  to  this  section  if  the 
obligation  of  the  capital  expenditure  by  the  facility  would  not  be  re- 
quired to  be  reviewed  under  section  1527  of  the  Public  Health  Service 
Act. 

PROGRAM  FOR  DETERMINING  QUALIFICATIONS  FOR  CERTAIN  HEALTH  CARE 

PERSONNEL 

Sec.  1123.  (a)  The  Secretary,  in  carrying  out  his  functions  relating 
to  the  qualifications  for  health  care  personnel  under  title  XVIII.  shall 
develop  (in  consultation  with  appropriate  professional  health  organi- 
zations and  State  health  and  licensure  agencies)  and  conduct  (in  con- 
junction with  State  health  and  licensure  agencies)  until  December 
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31,  [1977J  1980,  a  program  designed  to  determine  the  proficiency  of 
individuals  (who  do  not  otherwise  meet  the  formal  educational,  profes- 
sional membership,  or  other  specific  criteria  established  for  deter- 
mining the  qualifications  of  practical  nurses,  therapists,  laboratory 
technicians,  and  technologists,  and  cytotechnologists,  X-ray  techni- 
cians, psychiatric  technicians,  or  other  health  care  technicians  and 
technologists)  to  perform  the  duties  and  functions  of  practical  nurses, 
therapists,  laboratory  technicians,  technologists,  and  cytotechnolo- 
gists, X-ray  technicians,  psychiatric  technicians,  or  other  health  care 
technicians  and  technologists.  Such  program  shall  include  (but  not 
be  limited  to)  the  employment  of  procedures  for  the  formal  testing 
of  the  proficiency  of  individuals.  In  the  conduct  of  such  program, 
no  individual  who  otherwise  meets  the  proficiency  requirements  for 
any  health  care  specialty  shall  be  denied  a  satisfactory  proficiency 
rating  solely  because  of  his  failure  to  meet  formal  educational  or  pro- 
fessional membership  requirements. 

******* 

DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (a)  (1)  The  Secretary  shall  by  regulation  or  by  contract 
provision  provide  that  each  disclosing  entity  (as  defined  in  paragraph 
(2) )  shall— 

(A)  as  a  condition  of  the  disclosing  entity's  participation  in, 
or  certification  or  recertification  under,  any  of  the  programs 
established  by  Titles  V,  XVIII,  XIX,  and  XX,  or 

(B)  as  a  condition  for  the  approval  or  renewal  of  a  contract  or 
agreement  between  the  disclosing  entity  and  the  Secretary  or  the 
appropriate  State  agency  under  any  of  the  programs  established 
under  Titles  V,  XVIII,  XIX.  and  XX, 

supply  the  Secretary  or  the  appropriate  State  agency  with  full  and 
complete  information  as  to  the  identity  of  each  person  with  an  owner- 
ship or  control  interest  (as  defined  in  paragraph  (3) )  in  the  entity  or 
in  any  subcontractor  (as  defined  by  the  Secretary  in  regulations)  in 
which  the  entity  directly  or  indirectly  has  a  5  per  centum  or  more 
ownership  interest. 

(2)  As  used  in  this  section,  the  term  "disclosing  entity"  means  an 
entity  which  is — 

(A)  a  provider  of  services  (as  defined  in  section  1861(h).  other 
than  a  fund),  an  independent  clinical  laboratory,  a  renal  disease 
facility,  or  a  health  maintenance  organization  [(as  defined  in  sec- 
tion 1301  (a)  of  the  Public  Health  Service  Act)] ; 

(B)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
items  or  services  with  respect  to  which  payment  may  be  claimed 
by  the  entity  under  any  plan  or  program  established  pursuant  to 
Title  V  or  under  a  State  plan  approved  under  Title  XIX; 

(C)  a  carrier  or  other  agency  or  organization  that  is  acting  as 
a  fiscal  intermediary  or  agent  with  respect  to  one  or  more  pro- 
viders of  services  (for  purposes  of  part  A  or  part  B  of  Title 
XVIII,  or  both,  or  for  purposes  of  a  State  plan  approved  under 
Title  XIX)  pursuant  to  (i)  an  agreement  under  section  18816, 


(ii)  a  contract  under  section  1842,  or  (iii)  an  agreement  with  a 
single  State  agency  administering  or  supervising  the  administra- 
tion of  a  State  plan  approved  under  Title  XIX ;  or 

(D)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
health  related  services  with  respect  to  which  payment  may  be 
claimed  by  the  entity  under  a  State  plan  or  program  approved 
under  Title  XX. 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership  or 
control  interest"  means,  with  respect  to  an  entity,  a  person  who — 

(A)  (i)  has  directly  or  indirectly  (as  determined  by  the  Sec- 
retary in  regulations)  an  ownership  interest  of  5  per  centum  or 
more  in  the  entity ;  or 

[(ii)  is  the  owner  (in  whole  or  in  part)  of  an  interest  of  5  per 
centum  or  more  in  any  mortgage,  deed  of  trust,  note,  or  other 
obligation  secured  (in  whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof ;  or] 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof,  which 
whole  or  part  interest  is  equal  to  or  exceeds  $25,000  or  5  per  cen- 
tum of  the  total  property  and  assets  of  the  entity ;  or 

(B)  is  an  officer  or  director  of  the  entity,  if  the  entity  is  orga- 
nized as  a  corporation ;  or 

(C)  is  a  partner  in  the  entity,  if  the  entity  is  organized  as  a 
partnership. 

*  *  *  *  *  *  * 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDIC  AID-RELATED  CRIMES 

Sec.  1127.  (a)  Whenever  the  Secretary  determines  that  a  physician 
or  other  individual  has  been  convicted  (on  or  after  October  25, 1977, 
or  within  such  period  prior  to  that  date  as  the  Secretary  shall  specify 
in  regulations)  of  a.  criminal  offense  related  to  such  individual^  par- 
ticipation in  the  delivery  of  medical  care  or  services  under  Title  XV III 
or  Title  XIX,  the  Secretary — 

(1)  shall  bar  from  participation  in  the  program  under  Title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
individual  othenvise  eligible  to  participate  in  such  program; 

(2)  (A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan 
approved  under  Title  XIX,  of  the  fact  and  circumstances  of  such 
determination,  and  (except  as  provided  in  subparagraph  (B)) 
require  each  such  agency  to  bar  such  individual  from  participa- 
tion in  such  program  for  such  period  as  he  shall  specify,  which  in 
the  case  of  an  individual  specified  in  paragraph  (1)  shall  be  the 
period  established  pursuant  to  paragraph  (1) ; 

(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  program 
under  Title  XIX,  where  he  receives  and  approves  a  request  for 
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such  a  waiver  with  respect  to  that  individual  from  the  State  agency 
administering  or  supervising  the  administration  of  such  plan; 
and 

(3)  shall  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  individual  of  the  fact  and  circumMances  of  such  determi- 
nation, request  that  appropriate  investigations  be  made  and  sanc- 
tion invoked  in  accordance  with  applicable  State  law  and  policy, 
and  request  that  such  State  or  local  agency  or  authority  keep  the 
Secretary  and  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services  fully  and  currently  informed  with  respect 
to  any  actions  taken  in  response  to  such  request. 

(b)  A  determination  made  by  the  Secretary  under  this  section  shall 
be  effective  at  such  time  and  upon  such  reasonable  notice  to  the  public 
and  to  the  person  furnishing  the  services  involved  as  may  be  specified 
in  regulations.  Such  determination  shall  be  effective  with  respect  to 
services  furnished  to  an  individual  on  or  after  the  effective  date  of 
such  determination  (except  that  in  the  case  of  inpatient  hospital  serv- 
ices, post-hospital  extended  care  services,  and  home  health  services 
furnished  under  Title  XVIII,  such  determination  shall  be  effective  in 
the  manner  provided  in  paragraphs  (3)  and  (If)  of  section  1866(b) 
with  respect  to  terminations  of  agreements) ,  and  shall  remain  in  effect 
until  the  Secretary  finds  and  gives  reasonable  notice  to  the  public  that 
the  basis  for  such  determination  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur. 

(c)  Any  person  who  is  the  subject  of  an  adverse  determination  made 
by  the  Secretary  under  subsection  (a)  shall  be  entitled  to  reasonable 
notice  and  opportunity  for  a  hearing  thereon  by  the  Secretary  to  the 
same  extent  as  is  provided  in  section  205(b),  and  to  judicial  review 
of  the  Secretary^  fmal  decision  after  such  hearing  as  is  provided  in 
section  205  (g) . 

COORDINATED  AUDITS 

Sec.  1128.  (a)  If  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  Title  V  or  XIX.  as  well  as  services  reimbursable 
on  such  a  basis  under  Title  XVIII,  the  Secretary  shall  require,  as  a 
condition  for  payment  to  any  State  under  Title  V  or  XIX  with  respect 
to  administrative  costs  incurred  in  the  performance  of  audits  of  the 
books,  accounts,  and  records  of  that  entity,  that  these  audits  be  coordi- 
nated through  common  audit  procedures  with  audits  performed  with 
respect  to  the  entity  for  purposes  of  Title  XVIII.  The  Secretary  shall 
specify  by  regulation  such  methods  as  he  finds  feasible  and  equitable 
for  the  apportionment  of  the  cost  of  coordinated  audits  bettveen  the 
program  established  under  Title  V  or  XIX  and  the  program  estab- 
lished under  Title  XVIII.  Where  the  Secretary  finds  that  a  State  has 
declined,  to  participate  in  such  a  common  audit  with  respect  to  Title  V 
or  XIX,  he  shall  reduce  the  payments  otherwise  due  such  State  under 
such  title  by  an  amount  lohich  he  estimates  to  be  in  excess  of  the  amount 
that  would  have  been  apportioned  to  the  State  under  the  title  (for  the 
expenses  of  the  State  incurred  in  the  common  audit)  if  it  had  partici- 
pated in  the  common  audit. 

(b)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
subsection  (a),  the  Secretary  shall  establish  one  or  more  projects  to 
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demonstrate  the  feasibility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  administrative  cost  items  which  are  deter- 
mined und,er  such  a  coordinated  audit  and  which  such  entities  dispute 
and  appeal. 

(#)  In  the  case  of  a  demonstration  project  under  this  subsection, 
the  Secretary  may  waive  such  requirements  of  Title  V,  XVIII,  or  XIX 
as  would  prevent  carrying  out  the  project  or  would  require  duplicative 
activity  or  otherwise  create  unnecessary  administrative  burdens  in 
carrying  out  the  project. 

(3)  The  Secretary  shall  report  to  Congress  not  later  than  April  1, 
1982,  on  demonstration  projects  conducted  under  this  subsection,  in- 
cluding the  reaction  of  the  entities  involved  and  estimates  of  any  sav- 
ings effected  through  reduction  of  duplication  of  appeal  hearings,  and 
shall  include  in  such  report  recommendations  for  such  legislation  as 
the  Secretary  deems  appropriate  to  insure  the  maximum  feasible  co- 
ordination of  such  appeal  hearings. 

(4)  The  Secretary  shall  also  provide  for  the  review  of  the  feasi- 
bility of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  in  a  coordinated  audit  under  subsection  (a). 
The  Secretary  shall  report  to  Congress  not  later  than  April  1,  1981, 
on  such  revieiv  and  on  such  recommendations  for  changes  in  legislation 
as  the  Secretary  deems  appropriate. 

DEMONSTRATION  PROJECTS  FOR  REQUIRING  SECOND  OPINIONS  FOR 
CERTAIN  ELECTIVE  SURGICAL  PROCEDURES  UNDER  MEDICARE  AND 
MEDICAID 

Sec.  1129.  (a)(1)  The  Secretary  is  authorized  to  make  grants  to, 

and  enter  into  contracts  ivith,  public  and  private  nonprofit  entities,  in- 
cluding professional  standards  review  organizations  designated  (con- 
ditionally or  otherwise)  under  part  B  of  this  title  and  medical  societies, 
for  the  conduct  of  demonstration  projects  for  the  purpose  of  determin- 
ing the  cost-effectiveness  and  appropriateness  of  requiring  that  a  second 
opinion  with  respect  to  specified  elective  surgical  procedures  (defined 
in  subsection  (/)  (1) )  be  provided  before  payment  may  be  made  under 
Title  XVIII  or  under  a  State  plan  approved  under  Title  XIX  with  re- 
spect to  the  performance  of  the  procedure. 

(2)  To  the  extent  feasible,  the  Secretary  shall  provide  under  this 
section  for — 

(A)  demonstration  projects  applicable  to  all  specified,  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  en- 
titled to  hospital  insurance  benefits  under  part  A,  and  enrolled 
under  the  supplementary  medical  insurance  program  under  part 
B,of  Title  XVIII  of  this  Act,  and 

(B)  demonstration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  eli- 
gible for  medical  assistance  under  State  plans  approved  under 
Title  XIX  of  this  A  ct. 

(3)  The  Secretary  shall  provide,  to  the  extent  feasible — 

(A)  for  at  least  seven  demonstration  projects  under  this  sec- 
tion, 

(B)  that  the  number  of  such  projects  conducted  be  equally 
divided  between  projects  described  in  paragraph  (2)  (A)  and 
projects  described  in  paragraph  (2)  (B),  and 
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(0)  for  the  conduct  of  such  projects  in  a  variety  of  geographic 
settings  and  covering  a  variety  of  sizes  of  populations,  in  order  to 
determine  the  relative  effectiveness  of  requiring  second  opinions 
in  different  areas  of  the  country  and  under  programs  of  different 
sizes. 

(b)  (1)  No  grant  may  be  made  or  contract  entered  into  under  this 
section  unless  an  application  therefor  has  been  submitted  to,  and  ap- 
proved by,  the  Secretary.  Such  application  shall  be  in  such  form,  sub- 
mitted in  such  manner,  and  contain  such  information,  as  the  Secretary 
may  provide. 

(2)  The  amount  of  any  grant  or  contract  under  this  section  shall  be 
determined  by  the  Secretary. 

(3)  Grants  and  payments  under  contracts  made  for  demonstration 
projects  and  related  administrative  expenses  (including  expenses  for 
analysis  of  data)  described — 

(A)  insubsection  (a)  (2)  (A)  shall  be  made  in  appropriate  part 
from  the  Federal  Hospital  Insurance  Trust  Fund  (established  by 
section  1817)  and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  (established  by  section  181^1) ,  and 

(B)  in  subsection  (a)  (2)  (B)  shall  be  made  from  funds  appro- 
priated under  Title  XIX  of  this  Act. 

Grants  and  payments  under  contracts  may  be  made  either  in  advance 
or  by  way  of  reimbursement,  as  may  be  determined  by  the  Secretary, 
and  shall  be  made  in  such  installments  and  on  such  conditions  as  the 
Secretary  finds  necessary  to  carry  out  the  purpose  of  this  section. 

(4)  In  addition  to  any  other  authority  provided  under  part  B  of 
this  title,  professional  standards  review  organizations  designated 
(conditionally  or  otherwise)  under  such  part  are  authorized  to  receive 
grants  and  enter  into  contracts  for  demonstration  projects  under  this 
section. 

(5)  For  administrative  expenses  (including  analysis  of  data)  asso- 
ciated with  demonstration  projects  under  this  section,  there  is  author- 
ized to  be  appropriated  for  fiscal  year  1981  an  amount,  not  to  exceed 
$7,000,000,  to  remain  available  until  expended. 

(c)  No  grant  or  contract  shall  be  made  with  respect  to  a  demonstra- 
tion project  under  this  section  unless  the  project  meets  the  following 
requirements : 

(1)  The  project  must  potentially  apply  to  a  sufficiently  large 
population  of  individuals  eligible  for  benefits  under  part  A  of 
title  XVIII  (in  the  case  of  a  project  described  in  subsection  (a) 
(2)  (A))  or  under  the  State  plan  (in  the  case  of  a  project  described 
in  subsection  (a)(2)(B))  for  specified  elective  surgical  proce- 
dures recommended  during  a  two-year  period,  so  as  to  provir1 
for  statistically  valid  data  to  properly  evaluate  the  project. 

(2)  (A)  The  project  must  provide  (through  the  entity  or  the 
Secretary)  for  notice  to  the  applicable  population,  and,  to  the 
extent  feasible,  to  physicians  and  hospitals  ivhich  may  provide 
specified  elective  surgical  procedures  for  such  population,  of  the 
existence  of  the  demonstration  project  and  the  requirement  of 
subsection  (d)  for  a  second  opinion  as  a  condition  of  payment 
for  such  procedure  and  must  include  in  such  notice  made  to  the 
applicable  population  a  general  description  of  the  procedure  and 
techniques  available  for  the  treatment  of  the  condition  for  treat- 
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ment  of  which  a  specified  elective  surgical  procedure  has  been 
recommended. 

(B)  The  project  must  provide  for  making  available  to  indi- 
viduals covered  under  the  project  lists  of  qualified  physicians  who 
have  indicated  that  they  ivill  provide,  in  accoo-dance  with  the  pro- 
visions of  the  project,  written  opinions  with  respect  to  the  neces- 
sity and  appropriateness  of  particular  specified  elective  surgical 
procedures. 

(3)  To  the  extent  practicable  and  consistent  with  the  protection 
of  patient  privacy,  the  project  must  be  so  designed  as — 

(A)  to  -prevent  the  qualified  physician  providing  the  sec- 
ond or  third  opinion  from  knowing  the  identity  of  the  physi- 
cian who  provided  a  previous  opinion  with  respect  to  that 
procedure,  and 

(B)  to  avoid  duplication  of  laboratory  and  other  tests  re- 
quired in  order  to  render  such  an  opinion. 

(4)  The  project  must  provide  that  for  the  transmittal  to  the 
Secretary — 

(A)  of  interim  data  on  the  projects  performance  not  later 
than  eighteen  months  after  the  date  the  project  is  initiated, 
and 

(B)  of  final  data  on  its  performance  not  later  than  six 
months  after  the  end  of  the  ttvo-year  period  described  in  para- 
graph (1). 

(d)(1)  Notwithstanding  any  other  provision  of  laiv  (except  as 
provided  in  paragraph  (2)  ),if  a  specified  elective  surgical  procedure 
to  be  fur-nished  to  an  individual  is  covered  under  a  demonstration 
project  under  this  section  applicable  to  Title  XVIII  or  to  a  State  plan 
approved  under  Title  XIX,  no  payment  may  be  made  under  such  title 
or  plan,  respectively,  with  respect  to  the  procedure  unless  the  indi- 
vidual has  been  furnished,  before  the  procedure  is  undertaken,  at 
least — 

(A )  one  written  opinion  by  a  physician  described  in  subsection 
(f)(2)  (A),  and 

(B)  one  written  opinion  by  a  qualified  physician  (as  defined 
in  subsection  (/)  (2) ) , 

based  on  all  factors  deemed  relevant  to  the  determination,  respecting 
the  necessity  and  appropriateness  of  the  procedure. 
(2)  Paragraph  (1)  shall  not  apply — 

(A)  (i)  in  the  case  of  a  demonstration  project  described  in  sub- 
section (a)  (2)  (A),  to  procedures  furnished  by  or  through  a  health 
maintenance  organization  under  a  risk  sharing  contract  entered 
into  with  the  Secretary  pursuant  to  section  1876 (i)  (2)  (A),  or 

(ii)  in  the  case  of  a  demonstration  project  described  in  subsec- 
tion (a)  (2)  (B),  to  procedures  furnished  by  or  through  a  health 
maintenance  organization  which  provides  to  the  enrollees,  on  a 
prepaid  capitation  i*isk  basis  or  on  any  other  risk  basis,  such 
procedures  ;  and 

(B)  in  the  case  in  which  the  patient  is  unable,  because  of  severe 
physical  or  cognitive  limitations,  to  understand  the  requirement 
of  such  paragraph  or  in  such  other  cases  as  the  Secretary  deter- 
mines that  equity  requires  that  such  paragraph  not  apply. 


5319 

(e)  The  Secretary  shall  analyze  the  data  on  demonstration  projects 
transmitted  to  him  under  this  section  and  shall  submit  to  the 
Congress — 

(1)  not  later  than  two  years  after  the  date  of  the  enactment  of 
this  Act,  an  interim  report  on  the  demonstration  projects  assisted 
imder  this  section,  and 

(2)  not  later  than  four  years  after  the  date  of  the  enactment 
of  this  Act,  a  final  report  on  the  demonstration  projects  assisted 
under  this  section. 

Such  final  report  shall  include  such  recommendations  for  changes  in 
legislation  with  respect  to  imposing  the  requirement  described  in  sub- 
section (d)  with  respect  to  some  or  all  of  the  specified  elective  surgical 
procedures  as  the  Secretary  determines  to  be  appropriate. 
(/)  for  purposes  of  this  section: 

(1)  The  term  "specified  elective  surgical  procedure"  means — 

(A)  in  the  case  of  a  demonstration  project  applicable  to 
the  medicare  program — 

(i)  choly cystectomy, 

(ii)  menisectomy, 
(Hi)  prostatectomy, 

(iv)  cataract  surgery, 

(v)  hemorrhoidectomy,  and 

(vi)  excision  of  varicose  veins;  and 

(B)  in  the  case  of  a  demonstration  project  applicable  to 
State  plans  approved  under  Title  XIX  of  this  Act — 

(i)  hysterectomy, 

(ii)  menisectomy, 

(Hi)  submucous  resection, 

(iv)  hemorrhoidectomy, 

(v)  excision  of  varicose  veins,  and 

(vi)  tonsillectomy  and  adenoidectomy, 

if  such  procedures  are  medically  necessary  to  treat  other  than  an 
emergency  medical  condition.  In  addition,  such  term  includes  such 
other  elective  surgical  procedures  as  the  Secretary,  in  his  discre- 
tion, determines  to  be  appropriate. 

(%)  The  term  "qualified  physician"  means,  loith  respect  to  an 
opinion  on  a  specified  elective  surgical  procedure  for  treatment 
of  a  medical  condition  of  a  particular  patient,  a  physician  who — 

(A)  is  a  board-eligible  or  certified  specialist  loith  respect 
to  the  procedure  or  tvith  respect  to  treatment  of  the  medical 
condition  or  who  possesses  such  other  qualifications  with  re- 
spect to  such  procedure  or  treatment  as  the  Secretary  may 
specify  ; 

(B)  agrees  not  to  perform  the  surgical  procedure  for  which 
the  opinion  is  sought  (except  under  emergency  conditions) ; 
and 

(O)  is  not  affiliated  with  a  physician  who  provided  a  pre- 
vious opinion  with  respect  to  such  treatment  of  such  patient. 

ENCOURAGEMENT  OF  NONPROFIT  HOSPITAL  PHILANTHROPY 

Sec.  HSIp.  (a)  It  is  the  policy  of  the  United  States  that  philan- 
thropic support  for  health  care  be  encouraged  and  expanded,  espe- 
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dally  in  support  of  experimental  and  innovative  efforts  to  improve 
the  health  care  delivery  system. 

(b)  For  purposes  of  determining  under  Titles  V,  XVIII,  and  XIX 
the  reasonable  costs  of  services  furnished  by  nonprofit  hospitals,  un- 
restricted grants,  gifts,  and  income  from  endowments  shall  not  be 
deducted  from  any  operating  costs  of  such  hospitals,  and,  in  addition, 
the  following  items  shall  not  be  deducted  from  any  operating  costs  of 
such  hospitals  : 

(1)  A  donor  designated  or  restricted  grant,  gift,  or  income  from 
an  endowment,  as  defined  in  section  Ifl5.I$3(b)  (2)  of  title  1$  of 
the  Code  of  Federal  Regulations. 

(2)  An  unrestricted  grant  or  gift,  or  income  from  such  a  grant 
or  gift,  which  is  not  available  for  use  as  operating  funds  because 
of  its  designation  by  the  hospitaVs  governing  board. 

(3)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  which  is  not  available,  under  the  terms  of  the 
grant  or  payment,  for  use  as  operating  funds. 

(4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital  as- 
sets of  the  hospital  which  the  hospital  acquired  through  a  gift  or 
grant  and  which  is  not  available  for  use  as  operating  funds  under 
the  terms  of  the  gift  or  grant  or  because  of  its  designation  by  the 
hospitaVs  governing  board,  except  for  recovery  of  the  appropriate 
share  of  gains  and  losses  realized  from  the  disposal  of  depreci- 
able assets. 

(5)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in  or- 
der to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party's  financing  of  a  capital  improvement  of  the  hospital,  and 
which  fund  is  used  exclusively  to  make  payments  to  such  third 
party  for  the  financing  of  the  capital  improvement. 

Part  B — Professional  Standards  Review 


DESIGNATION  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1152.  (a)  *  *  * 

(b)  For  purposes  of  subsection  (a),  the  term  "qualified  organiza- 
tions" means — 

( 1 )  when  used  in  connection  with  any  area — 

(A)  an  organization  (i)  which  is  a  nonprofit  professional 
association  (or  a  component  organization  thereof ),  (ii)  which 
is  composed  of  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  such  area, 
and,  if  the  organization  so  elects,  of  other  health  care  prac- 
titioners engaged  in  the  practice  of  their  professions  in  such 
area  who  hold  independent  hospital  admitting  privileges, 
(iii)  the  membership  of  which  includes  a  substantial  propor- 
tion of  all  such  physicians  in  such  area,  (iv)  which  is  orga- 
nized in  a  manner  which  makes  available  professional 
competence  to  review  health  care  services  of  the  types  and 
kinds  with  respect  to  which  Professional  Standards  Review 
Organizations  have  review  responsibilities  under  this  part, 
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(v)  the  membership  of  which  is  voluntary  and  open  to  all 
doctors  of  medicine  or  osteopathy  licensed  to  engage  in  the 
practice  of  medicine  or  surgery  in  such  area  without  require- 
ment of  membership  in  or  payment  of  dues  to  any  organized 
medical  society  or  association,  and  (vi)  which  does  not 
{except  as  otherwise  provided  under  section  1155 (c) )  restrict 
the  eligibility  of  any  member  for  service  as  an  officer  of  the 
professional  Standards  Review  Organization  or  eligibility 
for  and  assignment  to  duties  of  such  Professional  Stand- 
ards Review  Organization,  or,  subject  to  subsection  (c)(1), 

TRIAL  PERIOD  FOR  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  *  *  * 

(b)  During  any  such  trial  period  (which  may  not  exceed  48 
months  except  as  provided  in  subsection  (c),  the  Secretary  may 
require  a  Professional  Standards  Review  Organization  to  perform, 
in  addition  to  review  of  health  care  services  [provided  by  or  in 
institutions,  only  such  of  the  duties  and  functions  required  under  this 
part  of  Professional  Standards  Review  Organization  as  he  deter- 
mines such  organization  to  be  capable  of  performing]  (other  than 
ancillary,  ambulatory  care,  and  long-term  care  services)  provided  by 
or  in  hospitals,  only  such  of  the  duties  and  functions  as  he  requires 
the  organization  to  perform  under  subsection  (/)  (2)  or  subsection 
(f)  (4)  and  which  the  organization  is  capable  of  performing.  The 
number  and  type  of  such  duties  shall,  during  the  trial  period,  be 
progressively  increased  as  the  organization  becomes  capable  of  added 
responsibility  so  that,  by  the  end  of  such  period,  such  organization 
shall  be  considered  a  qualified  organization  only  if  the  Secretary  finds 
that  it  is  substantially  carrying  out  in  a  satisfactory  manner,  the 
activities  and  functions  required  of  [Professional  Standards  Review 
Organizations  under  this  part  with  respect  to  the  review  of  health 
care  services  provided  by  or  in  institutions  (including  ancillary  serv- 
ices) and,  in  addition,  review  of  such  other  health  care  services  as 
the  Secretary  may  require]  that  Professional  Standards  Review  Orga- 
nization under  this  part.  Any  of  such  duties  and  functions  not  per- 
formed by  such  organization  during  such  period  shall  be  performed 
in  the  manner  and  to  the  extent  otherwise  provided  for  under  law. 

(c)  If  the  Secretary  finds  that  an  organization  designated  under 
subsection  (a)  has  been  unable  to  perform  satisfactorily  all  of  the 
duties  and  functions  required  under  this  part  of  that  organization 
for  reasons  beyond  the  organization's  control,  he  may  extend  such 
organization's  trial  period  for  an  additional  period  not  exceeding 
twenty-four  months. 

•Jc  j|c  sjs  jjc  sfs  »jc 

(/)  (1)  The  Secretary  shall  establish  a  program  (hereinafter  in  this 
subsection  referred  to  as  the  "program")  for  the  evaluation  of  Yhe 
cost-effectiveness  of  review  of  particular  health  care  services  by  Pro- 
fessional Standards  Review  Organizations. 

(2)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring  re- 
view of  particular  health  care  services  before  such  review  is  generally 
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required,  the  program  shall  be  designed  in  a  manner  so  that  the  Secre- 
tary will  require  particular  Professional  Standards  Review  Organi- 
zations, chosen  by  a  statistically  valid  method  that  will  permit  a  valid, 
evaluation  of  the  cost-effectiveness  of  such  review,  to  review  particular 
health  care  services, 

(3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the  program, 
particularly  in  comparison  with  areas  in  which  such  review  was  not 
required  or  performed. 

(4)  Based  upon  such  evaluation,  or  upon  an  evaluation  of  compara- 
ble statistical  validity,  and  a  finding  that  review  of  particular  health 
care  services  is  cost-effective  or  yields  other  significant  benefits,  the 
^Secretary  shall  specify  such  particular  health  care  services  which 
Professional  Standards  Review  Organizations  (either  generally  or 
under  such  conditions  and  circumstances  as  the  Secretary  may  specify) 
have  the  duty  and  function  of  reviewing  under  this  part. 

(5)  For  purposes  of  this  subsection,  the  term  " particular  health  care 
services"  does  not  include  health  care  services  (other  than  ancillary, 
ambulatory  care,  and  long-term  care  services)  provided  by  or  in 
hospitals. 

DUTIES  AND  FUNCTIONS  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  1155.  (a)  (1)  Notwithstanding  any  other  provision  of  law,  but 
consistent  with  the  provisions  of  this  part,  it  shall  be  the  duty  and 
function  of  each  Professional  Standard  Review  Organization  for 
any  area  to  assume,  [at  the  earliest  date  practicable]  to  the  extent 
and  at  the  time  specified  by  the  Secretary  under  section  1154(f); 
responsibility  for  the  review  of  the  professional  activities  in  such 
area  of  physicians  and  other  health  care  practitioners  and  institu- 
tional and  noninstitutional  providers  of  health  care  services  in  the 
provision  of  health  care  services  (except  as  provided  in  paragraph 
(7) )  and  items  for  which  payment  may  be  made  (in  whole  or  in 
part)  under  this  Act  for  the  purpose  of  determining  whether — 

(A)  such  services  and  items  are  or  were  medically  necessary; 

(B)  the  quality  of  such  services  meets  professionally  recog- 
nized standards  of  health  care ;  and 

(C)  in  case  such  services  and  items  are  proposed  to  be  pro- 
vided in  a  hospital  or  other  health  care  facility  on  an  inpatient 
basis,  such  services  and  items  could,  consistent  with  the  provision 
of  appropriate  medical  care,  be  effectively  provided  on  an  out- 
patient basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type. 

[(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

[(A)  any  elective  admission  to  a  hospital,  or  other  health  care 
facility,  or 

[(B)  any  other  health  care  service  which  will  consist  of  ex- 
tended or  costly  courses  of  treatment, 
whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 


care  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified  in 
clauses  (A)  and  (C)  of  paragraph  (1)  J 

(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

(A)  any  elective  admission  to  a  hospital  or  other  health  care 
facility  {including  admissions  occurring  on  weekends) ,  and 

(B)  any  routine  diagno tic  services  fur-nished  in  connection  with 
such  an  admission, 

whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  care  facil- 
ity, organization,  or  agency,  would  meet  the  criteria  specified  in  sub- 
paragraphs (A)  and  (O)  of  paragraph  (1).  Each  such  Organization 
may  be  directed  by  the  Secretary  to  exercise  such  authority  where  the 
Secretary  finds  (consistent  with  section  1154(f)  that  such  determina- 
tions can  be  made  on  a  timely  basis  by  the  Organization  and  appropri- 
ate procedures  will  be  applied  to  assure  prompt  notification  of  such 
determinations  to  providers,  physicians,  practitioners,  and  persons  on 
whose  behalf  payment  may  be  made  under  this  Act  for  services  and 
items. 

******* 

(7)  (A)  Except  as  provided  in  subparagraph  (B),  a  Professional 
Standards  Review  Organization  located  in  a  State  has  the  function 
and  duty  to  assume  responsibility  for  the  review  under  paragraph  (1) 
of  professional  activities  in  intermediate  care  facilities  (as  defined  in 
section  1905(c))  and  in  public  institutions  for  the  mentally  retarded 
(described  in  section  1905(a)  (1)  only,  consistent  with  section  1154(f) , 
if  (i)  the  Secretary  finds,  on  the  basis  of  such  documentation  as  he 
may  require  from  the  State,  that  the  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  the  State  plan  approved 
under  Title  XIX  for  that  State  is  not  performing  effective  review  of 
the  quality  and  necessity  of  health  care  services  provided  in  such  facili- 
ties and  institutions,  or  (ii)  the  State  requests  such  organization  to 
assume  such  responsibility. 

(B)  A  Professional  Standards  Review  Organization  located  in 
a  State  has  the  function  and  duty  to  assume  responsibility  for  the 
review  under  paragraph  (1)  of  professional  activities  in  intermediate 
care  facilities  in  the  State  that  are  also  skilled  nursing  facilities  (as 
defined  in  section  1861  (j) ) ,  to  the  extent  (consistent  ivith  section  1154 
(f) )  that  the  Secretary  finds  that  the  performance  of  such  function 
by  the  single  State  agency  (described  in  subparagraph  (A))  for  that 
State  is  inefficient. 

(8)  Each  Professional  Standards  Review  Organization  shall  con- 
sult [until  such  frequency  and  in  such  manner  as  may  be  prescribed  by 
the  Secretary)  with  representatives  of  health  care  practitioners  (other 
than  physicians  described  in  section  1861 (r)  (1))  and  of  institutional 
and  nonmstitutional  providers  of  health  care  services,  in  relation  to 
the  Professional  Standards  Review  OrqanizationJs  responsibility  for 
the  review  under  paraaraph  (1)  of  the  professional  activities  of  such 
practitioners  and  providers. 

*  *  *  *  *  *  * 
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(e)(1)  Each  Professional  Standards  Eeview  Organization  shall 
utilize  the  services  of,  and  accept  the  findings  of,  the  review  com- 
mittees of  a  hospital  (including  any  skilled  nursing  facility,  as  defined 
in  section  1861  (j),  or  intermediate  care  facility,  as  defined  in  section 
1905(c),  which  is  also  a  part  of  such  hospital)  or  other  operating 
health  care  facility  or  organization  (other  than  such  a  skilled  nursing 
facility  or  intermediate  care  facility  which  is  not  a  part  of  a  hospital) 
located  in  the  area  served  by  such  organization,  but  only  when  and 
only  to  the  extent  and  only  for  such  time  that  such  committees  in 
such  hospital  or  other  operating  health  care  facility  or  organization 
have  demonstrated  to  the  satisfaction  of  such  organization  their  capac- 
ity [effectively  and  in  timely  fashion]  effectively,  efficiently,  and  in 
timely  fashion  to  review  activities  in  such  hospital  or  other  operating 
health  care  facility  or  organization  (including  the  medical  necessity 
of  admissions,  types  and  extent  of  sevices  ordered,  and  lengths  of 
stay)  so  as  to  aid  in  accomplishing  the  purposes  and  responsibilities 
described  in  subsection  (a)(1),  except  where  the  Secretary  disap- 
proves, for  good  cause,  such  acceptance. 

(2)  The  Secretary  may  prescribe  regulations  to  carry  out  the  pro- 
visions of  this  subsection. 

[(g)(1)  Where  a  Professional  Standards  Review  Organization 
(whether  designated  on  a  conditional  basis  or  otherwise)  requests 
review  responsibility  with  respect  to  services  furnished  in  shared 
health  facilities,  the  Secretary  must  give  priority  to  such  request,  with 
the  highest  priority  being  assigned  to  requests  from  organizations 
located  in  areas  with  substantial  numbers  of  shared  health  facilities. 

[(2)  The  Secretary  shall  require  any  Professional  Standards 
Review  Organization  which  is  capable  of  exercising  review  responsi- 
bility with  respect  to  ambulatory  care  services  to  perform  review 
responsibility  with  respect  to  such  services  on  and  after  a  date  not 
earlier  than  the  date  the  organization  is  designated  as  a  Professional 
Standards  Review  Organization  (other  than  under  section  1154)  and 
not  later  than  two  years  after  the  date  the  organization  has  been  so 
designated,  but  any  such  designated  Professional  Standards  Review 
Organization  may  be  approved  to  perform  such  review  responsibility 
at  any  earlier  time  if  such  organization  applies  for,  and  is  found 
capable  of  exercising,  such  responsibility.] 

(h)  If  the  Secretary  has  designated  an  organization  (other  than 
under  section  115 If)  as  a  Professional  Standards  Review  Organiza- 
tion, but  that  organization  has  not  assumed  responsibility  for  the  re- 
view of  particular  activities  in  its  area  included  in  subsection  (a)  (1), 
the  Secretary  may  designate  another  qualified  Professional  Standards 
Eeview  Organization  (in  reasonable  proximity  to  the  providers  and 
practitioners  ivhose  services  are  to  be  reviewed)  to  assume  the  responsi- 
bility for  the  review  of  some  or  all  of  those  particular  activities. 

STATEWIDE  PROFESSIONAL  STANDARDS  REVIEW  COUNCILS  / 
ADVISORY  GROUPS  TO  SUCH  COUNCILS 


Sec.  162.  (a)  *  *  * 
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(e)  (1)  The  Statewide  Professional  Standards  Eeview  Council  for 
any  State  [(or  in  a  State  which  does  not  have  such  Council,  the  Pro- 
fessional Standards  Review  Organizations  in  such  State  which  have 
agreements  with  the  Secretary)  ]  shall  be  advised  and  assisted  in  carry- 
ing out  its  functions  by  an  advisory  group  (of  not  less  than  seven  nor 
more  than  eleven  members)  which  shall  be  made  up  of  representatives 
(including  at  least  one  registered  professional  nurse  and  at  least  one 
doctor  of  dental  surgery  or  of  dental  medicine)  of  health  care  practi- 
tioners (other  than  physicians)  and  hospitals  and  other  health  care 
facilities  which  provide  within  the  State  health  care  services  for  which 
payment  (in  whole  or  in  part)  may  be  made  under  any  program  estab- 
lished by  or  pursuant  to  this  Act. 

(2)  The  Secretary  shall  by  regulations  provide  the  manner  in  which 
members  of  such  advisory  group  shall  be  selected  by  the  Statewide 
Professional  Standards  Review  Council  .[(or  Professional  Standards 
Review  Organizations  in  States  without  such  Councils)]. 

*  *  *  *  *  *  * 

NATIONAL  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL 

Sec.  1163.  (a)(1)  There  shall  be  established  a  National  Professional 
Standards  Review  Council  (hereinafter  in  this  section  referred  to  as 
the  "Council")  which  shall  consist  of  eleven  physicians,  one  doctor  of 
dental  surgery  or  of  dental  medicine,  one  registered  prof  essional  nurse, 
and  one  other  health  practitioner  (other  than  a  physician  as  defined 
in  section  1861  (r)  (1)),  not  otherwise  in  the  employ  of  the  United 
States,  appointed  by  the  Secretary  without  regard  to  the  provisions 
of  title  5,  United  States  Code,  governing  appointments  in  the  com- 
petitive service. 

(2)  Members  of  the  Council  shall  be  appointed  for  a  term  of  three 
years,  except  that  the  Secretary  may  provide,  in  the  case  of  any  terms 
scheduled  to  expire  after  January  1,  1978,  for  such  shorter  terms  as 
will  ensure  that  (on  a  continuing  basis)  the  terms  of  no  more  than 
[four]  five  members  expire  in  any  year.  Members  of  the  Council  shall 
be  eligible  for  reappointment. 

(3)  The  Secretary  shall  from  time  to  time  designate  one  of  the 
physician  members  of  the  Council  to  serve  as  Chairman  thereof. 

(b)  [Members]  Physician  members  of  the  Council  shall  consist  of 
physicians  of  recognized  standing  and  distinction  in  the  appraisal  of 
medical  practice.  A  majority  of  such  members  shall  be  physicians  who 
have  been  recommended  by  the  Secretary  to  serve  on  the  Council  by 
national  organizations  recognized  by  the  Secretary  as  representing 
practicing  physicians.  The  membership  of  the  Council  shall  include 
physicians  who  have  been  recommended  for  membership  on  the  Coun- 
cil by  consumer  groups  and  other  health  care  interests. 

»JS  *|c  Jjc  5|j  5$C  Sfi  5|fi 

MEDICAL  OFFICES  IN  AMERICAN  SAMOA,  THE  NORTHERN  MARIANA  ISLANDS, 
AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE  INCLUDED  IN 
THE  PROFESSIONAL  STANDARDS  REVIEW  PROGRAM 

Sec.  1173.  For  purposes  of  applying  this  part  [(except  sections 
1155(c)  and  1163)]  (except  section  1155(c) )  to  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific 


546 

Islands,  individuals  licensed  to  practice  medicine  in  those  places  shall 
be  considered  to  be  physicians  and  doctors  of  medicine. 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

*  *  *  *  *  *  * 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and  Disabled 

DESCRXPnON  OF  PROGRAM 

Sec.  1811.  The  insurance  program  for  which  entitlement  is  estab- 
lished by  sections  226  and  226A  provides  basic  protection  against  the 
costs  of  hospital  [and  related  post-hospital  services],  related  post- 
hospital^  and  home  health  services  in  accordance  with  this  part  for  (1) 
individuals  who  are  age  65  or  over  and  are  entitled  to  retirement  bene- 
fits under  Title  II  of  this  Act  or  under  the  railroad  retirement  system; 
(2)  individuals  under  age  65  who  have  been  entitled  for  not  less  than 
24  consecutive  months  to  benefits  under  Title  II  of  this  Act  or  under 
the  railroad  retirement  system  on  the  basis  of  a  disability;  and  (3) 
certain  individuals  who  do  not  meet  the  conditions  specified  in  either 
clause  (1)  or  (2)  but  who  are  medically  determined  to  have  end  stage 
renal  disease. 

SCOPE  OF  BENEFITS 

Sec.  1812.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  under  this  part  shall  consist  of  entitlement  to  have  pay- 
ment made  on  his  behalf  or,  in  the  case  of  payments  referred  to  in 
section  1814(d)  (2)  to  him  (subject  to  the  provisions  of  this  part)  for — 

(1)  inpatient  hospital  services  for  up  to  150  days  during  any 
spell  of  illness  minus  one  day  for  each  day  of  inpatient  hospital 
services  in  excess  of  90  received  during  any  preceding  spell  of  ill- 
ness (if  such  individual  was  entitled  to  have  payment  for  such 
services  made  under  this  part  unless  he  specifies  in  accordance 
with  regulations  of  the  Secretary  that  he  does  not  desire  to  have 
such  payment  made)  ; 

(2)  post-hospital  extended  care  services  for  up  to  100  days  dur- 
ing any  spell  of  illness ;  and 

[(3)  post-hospital  home  health  services  for  up  to  100  visits 
(during  the  one-year  period  described  in  section  1861  (n))  after 
the  beginning  of  one  spell  of  illness  and  before  the  beginning  of 
the  next.] 

(3)  home  health  services. 
******* 

[(d)  Payment  under  this  part  may  be  made  for  post-hospital  home 
health  services  furnished  an  individual  only  during  the  one-year  pe- 
riod described  in  section  1861  (n)  following  his  most  recent  hospital 
discharge  which  meets  the  requirements  of  such  section,  and  only  for 
the  first  100  visits  in  such  period.  The  number  of  visits  to  be  charged 
for  purposes  of  the  limitation  in  the  preceding  sentence,  in  connection 
with  items  or  services  described  in  section  1861  (m),  shall  be  deter- 
mined in  accordance  with  regulations.] 
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(e)  For  purposes  of  subsections  [(b),  (c),  and  (d)]  (b)  and  (c) 
inpatient  hospital  services,  inpatient  psychiatric  hospital  services, 
[post-hospital  extended  care  services,  and  post-hospital  home  health 
services]  and  post-hospital  extended  care  services  shall  be  taken  into 
account  only  if  payment  is  or  would  be,  except  for  this  section  or  the 
failure  to  comply  with  the  request  and  certification  requirements  of 
or  under  section  1814(a) ,  made  with  respect  to  such  services  under  this 
part. 

(f)  For  definition  of  "spell  of  illness",  and  for  definitions  of  other 
terms  used  in  this  part,  see  section  1861. 

DEDUCTIBLES  AND  COINSURANCE 

Sec.  1813.  (a)  (1)  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  an  individual  during  any  spell  of  illness  shall  be  reduced 
by  a  deduction  equal  to  the  inpatient  hospital  deductible  or,  if  less, 
the  charges  imposed  with  respect  to  such  individual  for  such  services, 
except  that,  if  the  customary  charges  for  such  services  are  greater 
than  the  charges  so  imposed,  such  customary  charges  shall  be  con- 
sidered to  be  the  charges  so  imposed.  Such  amount  shall  be  further 
reduced  by  a  coinsurance  amount  equal  to — 

(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each  day 
(before  the  91st  day)  on  which  such  individual  is  furnished  such 
services  during  such  spell  of  illness  after  such  services  have  been 
furnished  to  him  for  60  days  during  such  spell ;  and 

(B)  one-half  of  the  inpatient  hospital  deductible  for  each  day 
(before  the  day  following  the  last  day  for  which  such  individual 
is  entitled  under  section  1812(a)  (1)  to  have  payment  made  on 
his  behalf  for  inpatient  hospital  services  during  such  spell  of 
illness)  on  which  such  individual  is  furnished  such  services  dur- 
ing such  spell  of  illness  after  such  services  have  been  furnished 
to  him  for  90  days  during  such  spell ; 

except  that  the  reduction  under  this  sentence  for  any  day  shall  not  ex- 
ceed the  charges  imposed  for  that  day  with  respect  to  such  individual 
for  such  services  (and  for  this  purpose,  if  the  customary  charges  for 
such  services  are  greater  than  the  charges  so  imposed,  such  customary 
charges  shall  be  considered  to  be  the  charges  so  imposed) . 

[(2)  The  amount  payable  to  any  provider  of  services  under  this  part 
for  services  furnished  an  individual  during  any  spell  of  illness  shall 
be  further  reduced  by  a  deduction  equal  to  the  cost  of  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  him  as  part  of  such 
services  during  such  spell  of  illness.] 

******* 

CONDITIONS  OF  AND  LIMITATIONS   ON  PAYMENT  FOR  SERVICES 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and 
in  section  1876;  payment  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if — 
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(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such  manner, 
and  by  such  person  or  persons  as  the  Secretary  may  by  regulation 
prescribe,  no  later  than  the  close  of  the  period  of  3  calendar  years 
following  the  year  in  which  such  services  are  furnished  (deem- 
ing any  services  furnished  in  the  last  3  calendar  months  of  any 
calendar  year  to  have  been  furnished  in  the  suceeding  calendar 
year)  except  that  where  the  Secretary  deems  that  efficient  admin- 
istration so  requires,  such  period  may  be  reduced  to  not  less  than 
1  calendar  year ; 

(2)  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such  fre- 
quency, and  accompanied  by  such  supporting  material,  appro- 
priate to  the  case  involved,  as  may  be  provided  by  regulations, 
except  that  the  first  of  such  recertifications  shall  be  required  in 
each  case  of  inpatient  hospital  services  not  later  than  the  20th 
day  of  such  period)  that — 

(A)  in  the  case  of  inpatient  psychiatric  hospital  services, 
such  services  are  or  were  required  to  be  given  on  an  inpatient 
basis,  by  or  under  the  supervision  of  a  physician,  for  the 
psychiatric  treatment  of  an  individual;  and  (i)  such  treat- 
ment can  or  could  reasonably  be  expected  to  improve  the 
condition  for  which  such  treatment  is  or  was  necesary  or 
(ii)  inpatient  diagnostic  study  is  or  was  medically  required 
and  such  services  are  or  were  necessary  for  such  purposes ; 

(B)  in  the  case  of  inpatient  tuberculosis  hospital  services, 
such  services  are  or  were  required  to  be  given  on  an  inpatient 
basis,  by  or  under  the  supervision  of  a  physician,  for  the  treat- 
ment of  an  individual  for  tuberculosis;  and  such  treatment 
can  or  could  reasonably  be  expected  to  (i)  improve  the  con- 
dition for  which  such  treatment  is  or  was  necessary  or  (ii) 
render  the  condition  noncommunicable ; 

(C)  in  the  case  of  post-hospital  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
individual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practical  matter  can  only  be  provided  in 
a  skilled  nursing  facility  on  an  inpatient  basis,  for  any  of 
the  conditions  with  respect  to  which  he  was  receiving  in- 
patient hospital  services  (or  services  which  would  constitute 
inpatient  hospital  services  if  the  institution  met  the  require- 
ments of  paragraphs  (6)  and  (9)  of  section  1861(e))  prior 
to  transfer  to  the  skilled  nursing  facility  or  for  a  condition 
requiring  such  extended  care  services  which  arose  after  such 
transfer  and  while  he  was  still  in  the  facility  for  treatment 
of  the  condition  or  conditions  for  which  he  was  receiving  such 
inpatient  hospital  services ; 

(D)  in  the  case  of  [post -hospital]  home  health  services, 
such  services  are  or  were  required  because  the  individual  is  or 
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was  confined  to  his  home  (except  when  receiving  items 
and  services  referred  to  in  section  1861  (m)  (7))  and 
needed  skilled  nursing  care  on  an  intermittent  basis,  or 
physical,  occupational,  or  speech  therapy  [,  for  any  of  the 
conditions  with  respect  to  which  he  was  receiving  inpatient 
hospital  services  (or  services  which  would  constitute  inpa- 
tient hospital  services  if  the  institution  met  the  requirements 
of  paragraphs  (6)  and  (9)  of  section  1861(e))  or  post-hos- 
pital extended  care  services] ;  a  plan  for  furnishing  such  serv- 
ices to  such  individual  has  been  established  and  is  periodically 
reviewed  by  a  physician ;  and  such  services  are  or  were  fur- 
nished while  the  individual  was  under  the  care  of  a  physician ; 
or 

(E)  in  the  case  of  inpatient  hospital  services  in  connection 
with  the  care,  treatment,  filling,  removal,  or  replacement  of 
teeth  or  structures  directly  supporting  teeth,  the  individual, 
because  of  his  underlying  medical  condition  and  clinical 
status  or  because  of  the  severity  of  the  dental  procedure, 
requires  hospitalization  in  connection  with  the  provision  of 
such  [dental]  services  ; 

(3)  with  respect  to  inpatient  hospital  services  (other  than  in- 
patient psychiatric  hospital  services  and  inpatient  tuberculosis 
hospital  services)  which  are  furnished  over  a  period  of  time,  a 
physician  certifies  that  such  services  are  required  to  be  given  on 
an  inpatient  basis  for  such  individual's  medical  treatment,  or  that 
inpatient  diagnostic  study  is  medically  required  and  such  services 
are  necessary  for  such  purpose,  except  that  (A)  such  certification 
shall  be  furnished  only  in  such  cases,  with  such  frequency,  and 
accompanied  by  such  supporting  material,  appropriate  to  the 
cases  involved,  as  may  be  provided  by  regulations,  and  (B)  the 
first  such  certification  required  in  accordance  with  clause  (A) 
shall  be  furnished  no  later  than  the  20th  day  of  such  period ; 

(4)  in  the  case  of  inpatient  psychiatric  hospital  services,  the 
services  are  those  which  the  records  of  the  hospital  indicate  were 
furnished  to  the  individual  during  periods  when  he  was  receiving 
(A)  intensive  treatment  services,  (B)  admission  and  related  serv- 
ices necessary  for  a  diagnostic  study,  or  (C)  equivalent  services; 

(5)  in  the  case  of  inpatient  tuberculosis  hospital  services,  the 
services  are  those  which  the  records  of  the  hospital  indicate  were 
furnished  to  the  individual  during  periods  when  he  was  receiving 
treatment  which  could  reasonably  be  expected  to  (A)  improve  his 
condition  or  (B)  render  it  noncommunicable  ; 

(6)  with  respect  to  inpatient  hospital  services  furnished  such 
individual  after  the  20th  day  of  a  continuous  period  of  such  serv- 
ices and  with  respect  to  post-hospital  extended  care  services  fur- 
nished after  such  day  of  a  continuous  period  of  such  services  as 
may  be  prescribed  in  or  pursuant  to  regulations,  there  was  not  in 
effect,  at  the  time  of  admission  of  such  individual  to  the  hospital 
or  skilled  nursing  facility,  as  the  case  may  be,  a  decision  under 
section  1866(d)  (based  on  a  finding  that  utilization  review  of 
long-stay  cases  is  not  being  made  in  such  hospital  or  facility), 
and 
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(7)  with  respect  to  inpatient  hospital  services  or  post-hospital 
extended  care  services  furnished  such  individual  during  a  con- 
tinuous period,  a  finding  has  not  been  made  (by  the  physician 
members  of  the  committee  or  group,  as  described  in  section  1861 
(k)  (4) ,  including  any  finding  made  in  the  course  of  a  sample  or 
other  review  of  admissions  to  the  institution)  pursuant  to  the 
system  of  utilization  to  review  that  further  inpatient  hospital 
services  or  further  post-hospital  extended  care  services,  as  the 
case  may  be,  are  not  medically  necessary;  except  that,  if  such  a 
finding  has  been  made,  payment  may  be  made  for  such  services 
furnished  before  the  4th  day  after  the  day  on  which  the  hospital 
or  skilled  nursing  facility,  as  the  case  may  be,  received  notice  of 
such  finding. 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied  where, 
at  a  later  date,  a  physician  makes  certification  of  the  kind  provided  in 
subparagraph  (A),  (B),  (C),or  (E)  of  paragraph  (2)  (whichever 
would  have  applied) ,  but  only  where  such  certification  is  accompanied 
by  such  medical  and  other  evidence  as  may  be  required  by  such  regula- 
tions. With  respect  to  the  physician  certification  required  by  paragraph 
(2)  for  home  health  services  furnished  to  any  individual  by  a  home 
health  agency  (other  than  an  agency  tuhich  is  a  governmental  entity) 
and  with  respect  to  the  establishment  and  review  of  a  plan  for  such 
services,  the  Secretary  shall  prescribe  regulations  which  shall  become 
effective  no  later  than  January  1,  1981,  and  which  prohibit  a  physi- 
cian who  has  a  significant  ownership  interest  in,  or  a  significant  finan- 
cial or  contractual  relationship  with,  such  home  health  agency  from 
performing  such  certification  and  from  establishing  or  reviewing  such 
plan. 

Amount  Paid  to  Providers 

[(b)  (1)  The  amount  paid  to  any  provider  of  services  with  respect 
to  services  for  which  payment  may  be  made  under  this  part  shall, 
subject  to  the  provisions  of  section  1813,  be — 

[(1)  the  lesser  of  (A)  the  reasonable  cost  of  such  services,  as 
determined  under  section  1861  (v)  and  as  further  limited  by  sec- 
tion 1881(b)  (2)  (B),  or  (B)  the  customary  charges  with  respect 
to  services ;  or 

[(2)  if  such  services  are  furnished  by  a  public  provider  of 
services  free  of  charge  or  at  nominal  charges  to  the  public,  the 
amount  determined  on  the  basis  of  those  items  (specified  in  regu- 
lations prescribed  by  the  Secretary)  included  in  the  determination 
of  such  reasonable  cost  which  the  Secretary  finds  will  provide 
fair  compensation  to  such  provider  for  such  services.] 
(b)(1)  The  amount  paid  to  any  provider  of  services  with  respect 
to  services  for  which  payment  may  be  made  under  this  part  shall, 
subject  to  the  provisions  of  section  1813,  be  the  lesser  of  the  reasonable 
cost  of  such  services,  as  determined  under  section  1861  (v)  and  as  fur- 
ther limited  by  section  1881(b)(2)(B),  or  the  amount  determined 
under  paragraph  (2). 

(2)  If  some  or  all  of  the  hospitals  in  a  State  have  been  reimbursed 
for  services  (for  which  payment  may  be  made  under  this  part)  pur- 
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suant  to  a  reimbursement  system  approved  as  a  demonstration  project 
imder  section  Jfi2  of  the  Social  Security  Amendments  of  1967  or  sec- 
tion 222(a)  of  the  Social  Security  Amendments  of  1972,  if  the  rate  of 
increase  in  such  hospitals  in  their  costs  per  hospital  inpatient  admis- 
sion of  individuals  entitled  to  benefits  under  this  part  over  the  dura- 
tion of  such  project  was  equal  to  or  less  than  such  rate  of  increase  for 
admissions  of  such  individuals  with  respect  to  all  hospitals  in  the 
United  States  during  such  period,  and  if  either  the  State  has  legis- 
lative authority  to  operate  such  system  and  the  State  elects  to  home 
reimbursement  to  such  hospitals  made  in  accordance  with  this  para- 
graph or  the  system  is  operated  through  a  voluntary  agreement  of  hos- 
pitals and  such  hospitals  elect  to  have  reimbursement  to  those  hospitals 
made  m  accordance  with  this  paragraph,  then  such  hospitals  shall  con- 
tinue to  be  reimbursed  under  such  system  until  the  Secretary  deter- 
mines that — 

(A)  a  third-party  payor  reimburses  such  a  hospital  on  a  basis 
other  than  under  such  system,  or 

(B)  the  rate  of  increase  for  the  previous  three-year  period  in 
such  hospitals  in  costs  per  hospital  inpatient  admission  of  individ- 
uals entitled  to  benefits  under  this  part  is  greater  than  such  rate 
of  increase  for  admissions  of  such  individuals  with  respect  to  all 
hospitals  in  the  U  nited  States  for  such  period. 

No  Payments  to  Federal  Providers  of  Services 

(c)  Subject  to  section  1880,  no  payment  may  be  made  under  this 
part  (except  under  subsection  (d)  or  subsection  [j]  (h))  to  any 
Federal  provider  of  services,  except  a  provider  of  services  which  the 
Secretary  determines  is  providing  services  to  the  public  generally  as 
a  community  institution  or  agency ;  and  no  such  payment  may  be  made 
to  any  provider  of  services  for  any  item  or  service  which  such  provider 
is  obligated  by  a  law  of,  or  a  contract  with,  the  United  States  to  render 
at  public  expense. 

******* 

[Payment  for  Posthospital  Extended  Care  Services 

[(h)  (1)  An  individual  shall  be  presumed  to  require  the  care  spec- 
ified in  subsection  (a)  (2)  (C)  of  this  section  for  purposes  of  making 
payment  to  an  extended  care  facility  (subject  to  the  provisions  of 
section  1812)  for  posthospital  extended  care  services  which  are  fur- 
nished by  such  facility  to  such  indvidual  if — 

[(A)  the  certification  referred  to  in  subsection  (a)  (2)  (C)  of 
this  section  is  submitted  prior  to  or  at  the  time  of  admission  of 
such  individual  to  such  extended  care  facility, 

[(B)  such  certification  states  that  the  medical  condition  of  the 
individual  is  a  condition  designated  in  regulations. 

[(C)  such  certification  is  accompanied  by  a  plan  of  treatment 
for  providing  such  services,  and 

[(D)  there  is  compliance  with  such  other  requirements  and  pro- 
cedures as  may  be  specified  in  regulations, 
but  only  for  services  furnished  during  such  limited  periods  of  time 
with  respect  to  such  conditions  of  the  individual  as  may  be  prescribed 
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in  regulations  by  the  Secretary,  taking  into  account  the  medical  se- 
verity of  such  conditions,  the  degree  of  incapacity,  and  the  minimum 
length  of  stay  in  an  institution  generally  needed  for  such  conditions, 
and  such  other  factors  affecting  the  type  of  care  to  be  provided  as 
the  Secretary  deems  pertinent. 

[(2)  If  the  Secretary  determines  with  respect  to  a  physician  that 
such  physician  is  submitting  with  some  frequency  (A)  erroneous  cer- 
tifications that  individuals  have  conditions  designated  in  regulations 
as  provided  in  this  subsection  or  (B)  plans  for  providing  sendees 
which  are  inappropriate,  the  provisions  of  paragraph  (1)  shall  not 
apply,  after  the  effective  date  of  such  determination,  in  any  case  in 
which  such  physician  submits  a  certification  or  plan  referred  to  in  sub- 
paragraph (A),  (B),or  (C)  of  paragraph  (1). 

[Payment  for  Posthospital  Home  Health  Services 

[(i)(l)  An  individual  shall  be  presumed  to  require  the  services 
specified  in  subsection  (a)  (2)  (D)  of  this  section  for  purposes  of  mak- 
ing payment  to  a  home  health  agency  (subject  to  the  provisions  of 
section  1812)  for  posthospital  home  health  services  furnished  by  such 
agency  to  such  individual  if — 

[(A)  the  certification  and  plan  referred  to  in  subsection  (a)  (2) 

(D)  of  this  section  are  submitted  in  timely  fashion  prior  to  the 

first  visit  by  such  agency, 

[(B)  such  certification  states  that  the  medical  condition  of  the 

individual  is  a  condition  designated  in  regulations,  and 

[(C)  there  is  compliance  with  such  other  requirements  and 

procedures  may  be  specified  in  regulations, 
but  only  for  services  furnished  during  such  limited  numbers  of  visits 
with  respect  to  such  conditions  of  the  individual  as  may  be  prescribed 
in  regulations  by  the  Secretary,  taking  into  account  the  medical  sever- 
ity of  such  conditions,  the  degree  of  incapacity,  and  the  minimum 
period  of  home  confinement  generally  needed  for  such  conditions,  and 
such  other  factors  affecting  the  type  of  care  to  be  provided  as  the 
Secretary  deems  pertinent. 

[(2)  If  the  Secretary  determines  with  respect  to  a  physician  that 
such  physician  is  submitting  with  some  frequency  (A)  erroneous  cer- 
tifications that  individuals  have  conditions  designated  in  regulations 
as  provided  in  this  subsection  or  (B)  plans  for  providing  services 
which  are  inappropriate,  the  provisions  of  paragraph  (1)  shall  not 
apply  after  the  effective  date  of  such  determination,  in  any  case  in 
which  such  physician  submits  a  certification  or  plan  referred  to  in 
subparagraph  (A)  or  (B)  of  paragraph  (1).] 

Payment  for  Certain  Hospital  Services  Provided  in 
Veterans'  Administration  Hospitals 

E(j)3  W  (1)  Payments  shall  also  be  made  to  any  hospital  operated 
by  the  Veterans'  Administration  for  inpatient  hospital  services  fur- 
nished in  a  calendar  year  by  the  hospital,  or  under  arrangements  (as 
defined  in  section  1861  (w))  with  it,  to  an  individual  entitled  to  hos- 
pital benefits  under  section  226  even  though  the  hospital  is  a  Federal 
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provider  of  services  if  (A)  the  individual  was  not  entitled  to  have  the 
services  furnished  to  him  free  of  charge  by  the  hospital,  (B)  the 
individual  was  admitted  to  the  hospital  in  the  reasonable  belief  on  the 
part  of  the  admitting  authorities  that  the  individual  was  a  person  who 
was  entitled  to  have  the  services  furnished  to  him  free  of  charge,  (C) 
the  authorities  of  the  hospital,  in  admitting  the  individual,  and  the 
individual,  acted  in  good  faith,  and  (D)  the  services  were  furnished 
during  a  period  ending  with  the  close  of  the  day  on  which  the  author- 
ities operating  the  hospital  first  became  aware  of  the  fact  that  the 
individual  was  not  entitled  to  have  the  services  furnished  to  him  by  the 
hospital  free  of  charge,  or  (if  later)  ending  with  the  first  day  on  which 
it  was  medically  feasible  to  remove  the  individual  from  the  hospital 
by  discharging  him  therefrom  or  transferring  him  to  a  hospital  which 
has  in  effect  an  agreement  under  this  title. 

(2)  Payment  for  services  described  in  paragraph  (1)  shall  be  in 
an  amount  equal  to  the  charge  imposed  by  the  Veterans'  Administra- 
tion for  such  services,  or  (if  less)  the  reasonable  costs  for  such  services 
(as  estimated  by  the  Secretary).  Any  such  payment  shall  be  made  to 
the  entity  to  which  payment  for  the  services  involved  would  have 
been  payable,  if  payment  for  such  services  had  been  made  by  the 
individual  receiving  the  services  involved  (or  by  another  private  per- 
son acting  on  behalf  of  such  individual) . 

******* 

USE  OF  PUBLIC  AGENCIES  OR  PRIVATE  ORGANIZATIONS  TO  FACILITATE 
PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  1816.  (a)  *  *  * 
******* 

(e)(1)  Notwithstanding  subsections  (a)  and  (d),  the  Secretary, 
after  taking  into  consideration  any  preferences  of  providers  of  serv- 
ices, may  assign  or  reassign  any  provider  of  services  to  any  agency  or 
organization  which  has  entered  into  an  agreement  with  him  under  this 
section,  if  he  determines,  after  applying  the  standards,  criteria,  and 
procedures  developed  under  subsection  (f),  that  such  assignment  or 
reassignment  would  result  in  the  more  effective  and  efficient  adminis- 
tration of  this  part. 

(2)  Notwithstanding  subsections  (a)  and  (d),  the  Secretary  may 
(subject  to  the  provisions  of  paragraph  (4))  designate  a  national  or 
regional  agency  or  organization  which  has  entered  into  an  agreement 
with  him  under  this  section  to  perform  functions  under  the  agreement 
with  respect  to  a  class  of  providers  of  services  in  the  Nation  or  region 
(as  the  case  may  be),  if  he  determines,  after  applying  the  standards, 
criteria,  and  procedures  developed  under  subsection  (f),  that  such 
designation  would  result  in  more  effective  and  efficient  administration 
of  this  part. 

(3)  (A)  Before  the  Secretary  makes  an  assignment  or  reassignment 
under  paragraph  (1)  of  a  provider  of  services  to  the  other  than  the 
agency  or  organization  nominated  by  the  provider,  he  shall  furnish 
(i)  the  provider  and  such  agency  or  organization  with  a  full  explana- 
tion of  the  reasons  for  his  determination  as  to  the  efficiency  and  effec- 
tiveness of  the  agency  or  organization  to  perform  the  functions 
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required  under  this  part  with  respect  to  the  provider,  and  (ii)  such 
agency  or  organization  with  opportunity  for  a  hearing,  and  such 
determination  shall  be  subject  to  judicial  review  in  accordance  with 
chapter  7  of  title  5,  United  States  Code. 

(B)  Before  the  Secretary  makes  a  designation  under  paragraph 
(2)  with  respect  to  a  class  of  providers  of  services,  he  shall  furnish  (i) 
such  providers  and  the  agencies  and  organizations  adversely  affected 
by  such  designation  with  a  full  explanation  of  the  reasons  for  his 
determination  as  to  the  efficiency  and  effectiveness  of  such  agencies  and 
organizations  to  perform  the  functions  required  under  this  part  with 
respect  to  such  providers,  and  (ii)  the  agencies  and  organizations 
adversely  affected  by  such  designation  with  opportunity  for  a  hearing, 
and  such  determination  shall  be  subject  to  judicial  review  in  accord- 
ance with  chapter  7  of  title  5,  United  States  Code. 

(4)  Notwithstanding  subsections  (a)  and  (d)  and  paragraphs 
(1) ,  (2) ,  and  (3) ,  of  this  subsection,  the  Secretary  shall  designate 
regional  agencies  or  organizations  which  have  entered  into  an 
agreement  with  him  under  this  section  to  perform  functions  under 
such  agreement  with  respect  to  home  health  agencies  (as  defined  in 
section  1861  (o) )  in  the  region,  except  that  in  assigning  such  agen- 
cies to  such  designated  regional  agencies  or  organizations  the  Sec- 
retary shall  assign  a  home  health  agency  which  is  a  subdivision 
of  a  hospital  (and  such  agency  and  hospital  are  affiliated  or  under 
common  control)  only  if,  after  applying  such  criteria  relating  to 
administrative  efficiency  and  effectiveness  as  he  shall  promulgate, 
he  determines  that  such  assignment  ivould  result  in  the  more  effec- 
tive and  efficient  administration  of  this  title. 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 

Aged  and  Disabled 

******* 

SCOPE   OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of  — 

(1)  entitlement  to  have  payment  made  to  him  or  on  his  behalf 
(subject  to  the  provisions  of  this  part)  for  medical  and  other 
health  services,  except  those  described  in  subparagraphs  (B)  and 
(D)  of  paragraph  (2)  ;  and 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services  [for  up  to  100  visits  during  a 
calendar  yearj ; 

(B)  medical  and  other  health  services  furnished  by  a 
provider  of  services  or  by  others  under  arrangement  with 
them  made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  [or] 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
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paragraph  (6)  of  section  1861(b)  (including  serv- 
ices in  conjunction  with  the  teaching  programs  of 
such  hospital  whether  or  not  such  patient  is  an  in- 
patient of  such  hospital)  [,  unless  either  clause  (A) 
or  (B)  of  paragraph  (7)  of  such  section  is  met, 
and]  where  the  conditions  specified  in  paragraph  (7) 
of  section  are  met,  or 

(III)  a  physician  to  a  patient  m  a  comnvwnity 
mental  health  center  or  to  a  patient  in  a  compre- 
hensive outpatient  rehabilitation  facility,'  and 
(ii)  services  for  which  payment  may  be  made  pur- 
suant to  section  1835(b)  (2)  ;  and 

(C)  outpatient  physical  therapy  services,  other  than  serv- 
ices to  which  the  next  to  last  sentence  of  section  1861  (p) 
applies;  [and] 

(D)  rural  health  clinic  services^.]/ 

(E)  community  mental  health  center  services; 

(F)  compre /tensive  outpatient  rehabilitation  facility  serv- 
ices; and 

(G)  facility  services  furnished  in  connection  with  surgical 
procedures  specified'  by  the  Secretary  pursuant  to  section 
1833  (i)  (1)  and  performed  in  an  ambulatory  surgical  cen- 
ter (which  meets  health,  safety,  and  other  standards  specified 
by  the  Secretary  in  regulations) . 


PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the  case  of 
each  individual  who  is  covered  under  the  insurance  program  estab- 
lished by  this  part  and  incurs  expenses  for  services  with  respect  to 
which  benefits  are  payable  under  this  part,  amounts  equal  to — 

(1)  in  the  case  of  services  described  in  section  1832(a)  (1)  — 
80  percent  of  the  reasonable  charges  for  the  services ;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than  20 
percent  of  such  reasonable  cost  plus  any  amounts  payable  by  them 
as  a  result  of  subsection  (lb),  (B)  with  respect  to  expenses  in- 
curred for  radiological  or  pathological  services  for  which  pay- 
ment may  be  made  under  this  part,  furnished  to  an  inpatient  of 
a  hospital  by  a  physician  in  the  field  of  radiology  or  pathology 
who  has  in  effect  an  agreement  with  the  Secretary  by  which  the 
physicians'  agrees  to  accept  an  assignment  (as  provided  for  in  sec- 
tion 1842(b)  (3)  (B)  (ii) )  for  all  physicians'  services  furnished  by 
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him  for  hospital  inpatients  enrolled  under  this  part,  the  amounts 
paid  shall  be  equal  to  100  percent  of  the  reasonable  charges  for 
such  services,  (C)  with  respect  to  expenses  incurred,  for  those 
physicians'  services  for  which  payment  may  be  made  under  this 
part  that  are  described  in  section  1862(a)  (4),  the  amounts  paid 
shall  be  subject  to  such  limitations  as  may  be  prescribed  by  regu- 
lations (D)  with  respect  to  diagnostic  tests  performed  in  a  labora- 
tory for  which  payment  is  made  under  this  part  to  the  laboratory, 
the  amounts  paid  shall  be  equal  to  100  percent  of  the  negotiated 
rate  for  such  tests  (as  determined  pursuant  to  subsection  (g)  of 
this  section),  [and]  (E)  with  respect  to  services  furnished  to 
individuals  who  have  been  determined  to  have  end  stage  renal 
disease,  the  amounts  paid  shall  be  determined  subject  to  the  provi- 
sions of  section  1881,  (F)  with  respect  to  expenses  incurred  for 
preadmission  diagnostic  radiological  or  pathological  services  for 
tohich  payment  may  be  made  under  this  part  and  which  are  fur- 
nished to  an  individual  by  the  outpatient  department  of  a  hospital 
within  seven  days  of  such  individuals  admission  to  the  same  hos- 
pital as  an  inpatient  or,  to  the  extent  practicable  as  determined  by 
regulations  prescribed  by  the  Secretary,  to  another  hospital  by  a 
physician  in  the  field  of  radiology  or  pathology  who  has  an  agree- 
ment in  effect  with  the  Secretary  by  which  the  physicians  agrees 
to  accept  an  assignment  (as  provided  for  in  section  181$  (b)  (3) 
(B)(ii))  for  all  physicians'1  services  furnished  by  him  for  such 
services  to  individuals  enrolled  under  this  part,  the  amounts  paid 
shall  be  equal  to  the  reasonable  charges  for  such  services, 
(G)  with  respect  to  items  and  services  described  in  sec- 
tion 1861  (s)  (10),  the  amounts  paid  shall  be  100  percent  of  the 
reasonable  charges  for  such  items  and  services,  and  (A )  with  re- 
spect to  a  second  or  third  opinion  as  to  necessity  and  appropriate- 
ness of  specified  elective  surgical  procedures  in  the  case  of  a  dem- 
onstration project  described  in  section  1129(f)(1)(A),  the 
amounts  paid  shall  be  equal  to  100  percent  of  the  reasonable  charge 
for  such  opinion. 

[(2)  in  the  case  of  services  described  in  section  1832(a)  (2) 
(except  those  services  described  in  subparagraph  (D)  of  section 
1832(a)  (2) )" — with  respect  to  home  health  services,  100  percent, 
and  with  respect  to  other  services  (unless  otherwise  specified  in 
section  1881) ,  80  percent  of — 

[(A)  the  lesser  of  (1)  the  reasonable  cost  of  such  services, 

as  determined  under  section  1861  (v),  or  (ii)  the  customary 

charges  with  respect  to  such  services ;  or 

[(B)  if  such  services  are  furnished  by  a  public  provider 

of  services  free  of  charge  or  at  nominal  charges  to  the  public, 

the    amount    determined    in    accordance    with  section 

1814(b)(2)  ;  or 

[(C)  if  such  services  are  services  to  which  the  next  to  last 

sentence  of  section  1861  (p)  applies,  the  reasonable  charges 

for  such  services,  and 
[(3)  in  the  case  of  services  described  in  section  1832(a)  (2) 
(D),  80  percent  of  costs  which  are  reasonable  and  related  to  the 
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cost  of  furnishing  such  services  or  on  such  other  tests  of  reason- 
ableness as  the  Secretary  may  prescribe  in  regulations  including 
those  authorized  under  section  1861  (v)  (1)  (A) .] 

(2)  in  the  case  of  services  described  in  section  1832(a)  (2)  (ex- 
cept those  services  described  in  subparagraphs  (D),  (E),  (E), 
and  (G)  of  such  section  and  in  paragraph  (S)  of  this  subsection)  — 

(A)  with  respect  to  home  health  services  and  to  items  and 
services  described  in  section  1861  (s)  (10),  the  reasonable  cost 
of  such  services,  as  determined  under  section  1861  (v )  ; 

(B)  with  respect  to  other  services  (except  those  described  in 
subparagraphs  (C)  of  this  paragraph),  the  reasonable  costs 
of  such  services,  as  so  determined,  less  the  amount  a  provider 
may  charge  as  described  in  clause  (ii)  of  section  1866(a) 
(2)  (A),  but  in  no  case  may  the  payment  for  such  other  serv- 
ices exceed  80  percent  of  such  costs; 

(G)  with  respect  to  services  described  in  the  second  sen- 
tence of  section  1861  (p) ,  80  percent  of  the  reasonable  charges 
for  such  services; 

(3)  in  the  case  of  services  described  in  subparagraphs  (D),  (E) , 
and  (F)  of  section  1832(a)  (2),  the  costs  which  are  reasonable  and 
related  to  the  cost  of  furnishing  such  services  or  which  are  based 
on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations,  including  those  authorized  under  section 
1861  (v)  (1)  (A) ,  less  the  amount  a  provider  may  charge  as  de- 
scribed in  clause  (ii)  of  section  1866(a)  (2)  (A),  but  in  no  case 
may  the  payment  for  such  services  (other  than  for  items  and  serv- 
ices described  in  section  1861  (s)  (10))  exceed  80  percent  of  such 
costs;  and 

(4)  in  the  case  of  facility  services  described  in  subparagraph 
(G)  of  section  1832(a)  (2) .  the  applicable  amount  described  in 
subparagraph  (A)  of  section  1833 (i)  (2) ;  and 

(5)  in  the  case  of  preadmission  diagnostic  services  described  in 
section  1861  (s)  (2)  (C)  which  are  furnished  to  an  individual  by 
the  outpatient  department  of  a  hospital  within  7  days  of  such  indi- 
vidual^ admission  to  the  same  hospital  as  an  inpatient  or  ( to  the 
extent  practicable  as  determined  by  regulations  prescribed  by  the 
Secretary)  to  another  hospital,  the  reasonable  costs  for  such 
services. 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year  (which 
would,  except  for  this  subsection,  constitute  incurred  expenses  from 
which  benefits  payable  under  subsection  (a)  are  determinable)  shall 
be  reduced  by  a  deductible  of  $60;  except  that  (1)  the  amount  of  the 
deductible  for  such  calendar  year  as  so  determined  shall  first  be  re- 
duced by  the  amount  of  any  expenses  incurred  by  such  individual  in 
the  last  three  months  of  the  preceding  calendar  year  and  applied  to- 
ward such  individual's  deductible  under  this  section  for  such  preced- 
ing year,  [and}  (2)  such  total  amount  shall  not  include  expenses  in- 
curred (A)  for  radiological  or  pathological  services  furnished  to  such 
individual  as  an  inpatient  of  a  hospital  by  a  phj'sician  in  the  field  of 


radiology  or  pathology  who  has  in  effect  an  agreement  with  the  Secre- 
tary by  which  the  physician  agrees  to  accept  an  assignment  (as  pro- 
vided for  in  section  1842(h)  (3)  (B)  (ii) )  for  all  physicians'  services 
furnished  by  him  for  hospital  inpatients  enrolled  under  this  part,  or 
(B)  for  items  and  services  described  in  section  1861  (s)  (10),  (3)  such 
deductible  shall  not  apply  toith  respect  to  home  health  services,  and 
(4)  such  total  amount  shall  not  include  expenses  incurred  for  a  second 
or  third  opinion  described  in  subsection  (a)(1)(G)  for  an  elective 
surgical  procedure.  [The  total  amount  of  the  expenses  incurred  by 
an  individual  as  determined  under  the  preceding  sentence  shall,  after 
the  reduction  specified  in  such  sentence,  be  further  reduced  by  an 
amount  equal  to  the  expenses  incurred  for  the  first  three  pints  of  whole 
blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as  defined 
under  regulations)  furnished  to  the  individual  during  the  calendar 
year,  except  that  such  deductible  for  such  blood  shall  in  accordance 
with  regulations  be  appropriately  reduced  to  the  extent  that  there 
has  been  a  replacement  of  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined) ;  and  for  such  purposes  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
nished such  individual  shall  be  deemed  replaced  when  the  institution 
or  other  person  furnishing  such  blood  (or  such  equivalent  quantities 
of  packed  red  blood  cells,  as  so  defined)  is  given  one  pint  of  blood  for 
each  pint  of  blood  (or  equivalent  quantities  of  packed  red  blood  cells, 
as  so  defined)  furnished  such  individual  with  respect  to  which  a  de- 
duction is  made  under  this  sentence.] 

(c)  Notwithstanding  any  other  provision  of  this  part,  with  respect 
to  expenses  incurred  in  any  calendar  year  in  connection  with  the  treat- 
ment of  mental,  psychoneurotic,  and  personality  disorders  of  an  indi- 
vidual who  is  not  an  inpatient  of  a  hospital  and  not  a  patient  of  a 
community  mental  health  center  at  the  time  such  expenses  are  in- 
curred, [there]  not  more  than  $937.50  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsections  (a)  and  (b)  [only  whichever 
of  the  following  amounts  is  the  smaller : 
[(1)  $312.50,  or 

[(2)  62i/2  percent  of  such  expenses.]. 
******* 

(g)  In  the  case  of  services  described  in  the  next  to  last  sentence 
of  section  1861  (p),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  [$100]  $500  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsections  (a)  and  (b). 

[(g)]  (h)  With  respect  to  diagnostic  tests  performed  in  a  labora- 
tory for  which  payment  is  made  under  this  part  to  the  laboratory,  the 
Secretary  is  authorized  to  establish  a  payment  rate  which  is  acceptable 
to  the  laboratory  and  which  would  be  considered  the  full  charge  for 
such  tests.  Such  negotiated  rate  shall  be  limited  to  an  amount  not  in 
excess  of  the  total  payment  that  would  have  been  made  for  the  serv- 
ices in  the  absence  of  such  a  rate. 

(i)  (1)  The  Secretary  shall,  in  consultation  with  the  National  Pro- 
fessional Standards  Review  Council  and  appropriate  medical  organi- 
zations, specify  surgical  procedures  lohich  are  appropriately  (when 
considered  in  terms  of  the  proper  utilization  of  hospital  inpatient 
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facilities)  performed  on  an  inpatient  basis  in  a  hospital  but  which 
also  can  be  performed  safely  on  an  ambulatory  basis  in  an  ambulatory 
surgical  center  or  hospital  outpatient  department. 

(2)  (A)  The  amount  of  payment  to  be  made  for  facility  services 
furnished  in  connection  with  surgical  procedures  specified  pursuant 
to  paragraph  (1)  and  furnished  to  an  individual  in  an  ambulatory 
surgical  center  shall  be  equal  to  an  amount  established  by  the  Sec- 
retary with  respect  to  each  such  procedure  which  (i)  takes  into  ac- 
count the  costs  incurred  by  such  centers,  or  classes  of  centers,  gen- 
erally in  providing  the  services  appropriate  for  the  performance  of 
such  services,  and  (ii)  takes  such  costs  into  account  in  such  a  manner 
which  will  assure  that  the  performance  of  the  service  in  such  an  am- 
bulatory surgical  center  will  result  in  substantially  less  amounts  paid 
under  this  title  than  would  have  been  paid  if  the  services  had  been 
furnished  on  an  inpatient  basis.  The  amount  so  established  shall  be 
reviewed  periodically  and  may  be  adjusted,  when  appropriate,  to  take 
account  of  varying  conditions  in  different  areas. 

(B)  The  amount  of  payment  to  be  made  under  this  part  for  serv- 
ices (including  all  pre-  and  post-operative  services)  described  in  par- 
agraphs (1)  and  (2)  (A)  of  section  1861  (s)  and  fumisTied  in  connec- 
tion with  surgical  proeedures  (specified  pursuant  to  paragraph  (1)  of 
this  subsection)  in  an  ambulatory  surgical  center  or  a  hospital  out- 
patient department  shall  be  the  reasonable  charge  for  such  services 
if  the  physician  accepts  an  assignment,  as  provided  for  in  section  181$ 
(b)  (3)  (B)  (ii) ,  with  respect  to  such  payment. 

[limitation  on  home  health  services 

[Sec.  1834.  (a)  Payment  under  this  part  may  be  made  for  home 
health  services  furnished  an  individual  during  any  calendar  year  only 
for  100  visits  during  each  year.  The  number  of  visits  to  be  charged  for 
purposes  of  the  limitation  in  the  preceding  sentence,  in  connection 
with  items  and  services  described  in  section  1861  (m),  shall  be  deter- 
mined in  accordance  with  regulations. 

[(b)  For  purposes  of  subsection  (a),  home  health  services  shall  be 
taken  into  account  only  if  payment  under  this  part  is  or  would  be, 
except  for  this  section  or  the  failure  to  comply  with  the  request  and 
certification  requirements  of  or  under  section  1835(a),  made  with 
respect  to  such  services.] 

LIMITATION  ON  COMMUNITY  MENTAL  HEALTH  CENTER  SERVICES 

Sec.  1834-  Payment  under  this  part  may  be  made  for  community 
mental  health  center  services  furnished,  an  individual  for — 

(1)  up  to  15  outpatient  visits  during  any  calendar  year;  and 

(2)  up  to  60  partial  hospitalization  visits  to  such  a  center  dur- 
ing any  calendar  year. 

Services  shall  be  taken  into  account  for  purposes  of  paragraphs  (1) 
and  (2)  only  if  payment  is  or  would  be,  except  for  this  section  or  the 
failure  to  comply  with  the  request  and  certification  requirements  of  or 
under  section  1835 (a),  made  with  respect  to  such  services  under  this 
part. 
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PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832  (a)  (2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligible 
therefor  under  section  1866  (a) ,  and  only  if — 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such  manner 
and  by  such  person  or  persons  as  the  Secretary  may  by  regula- 
tion prescribe,  no  later  than  the  close  of  the  period  of  3  calendar 
years  following  the  year  in  which  such  services  are  furnished 
(deeming  any  services  furnished  in  the  last  3  calendar  months 
of  any  calendar  year  to  have  been  furnished  in  the  succeeding 
calendar  year)  except  that,  where  the  Secretary  deems  that  effi- 
cient administration  so  requires,  such  period  may  be  reduced  to 
not  less  than  1  calendar  year ;  and 

(2)  a  physician  certifies  (and  recertifies,  where  such  services  are 
furnished  over  a  period  of  time,  in  such  cases,  with  such  fre- 
quency, and  accompanied  by  such  supporting  material,  appro- 
priate to  the  case  involved,  as  may  be  provided  by  regulations) 
that — 

(A)  in  the  case  of  home  health  services  (i)  such  services 
are  or  were  required  because  the  individual  is  or  was  con- 
fined to  his  home  (except  when  receiving  items  and  services 
referred  to  in  section  1861  (m)  (7) )  and  needed  skilled  nurs- 
ing care  on  an  intermittent  basis,  or  physical,  occupational, 
or  speech  therapy,  (ii)  a  plan  for  furnishing  such  services 
to  such  individual  has  been  established  and  is  periodically 
reviewed  by  a  physician,  and  (iii)  such  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician  ; 

(B)  (i)  in  the  case  of  medical  and  other  health  services 
except  services  described  in  subparagraphs  (B),  (C),  and 
(D)  of  section  1861  (s)  (2),  such  services  are  or  were  medi- 
cally required ;  [and] 

(ii)  in  the  case  of  services  furnished  by  a  physician  de- 
scribed in  section  1861  (r)  (6)  to  an  individual  described  in 
such  section,  such  services  are  or  were  required  for  the  treat- 
ment of  mental  psychoneurotic,  or  personality  disorders: 

(C)  in  the  case  of  outpatient  physical  therapy  services, 
(i)  such  services  are  or  were  required  because  the  individual 
needed  physical  therapay  services,  (ii)  a  plan  for  furnishing 
such  services  has  been  established,  and  is  periodically  re- 
viewed by  a  physician,  and  (iii)  such  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician ; 

(D)  in  the  case  of  outpatient  speech  pathology  services,  (i) 
such  services  are  or  were  required  because  the  individual 
needed  speech  pathology  services,  (ii)  a  plan  for  furnishing 
such  services  has  been  established  by  a  physician  or  by  the 
speech  pathologist  providing  such  services  and  is  periodically 
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reviewed  by  a  physician,  and  (iii)  such  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician^.] ; 

(E)  in  the  case  of  community  mental  health  center  serv- 
ices, (i)  such  services  are  or  were  required  in  connection  with 
the  treatment  of  mental,  psychoneurotic,  or  personality  dis- 
orders, (ii)  a  plan  for  furnishing  such  services  has  been 
established  by  a  physician  (as  defined  in  section  1861  (r)  (1)) 
or  other  mental  health  professional  (as  defined  for  this  pur- 
pose in  regulations  by  the  Secretary)  and  is  periodically  re- 
viewed and  approved  by  a  physician,  (iii)  such  services  are 
or  were  furnished  while  the  individual  is  or  was  under  the 
case  management  of  a  physician  (as  defined  in  section  1861 
(r)  (1)),  and  (iv)  in  the  case  of  services  provided  with  re- 
spect to  a  partial  hospitalization  visit,  the  individual  would 
otherwise  require  or  have  required  (in  the  professional  judg- 
ment of  such  physician)  inpatient  psychiatric  services; 

(F)  in  the  case  of  comprehensive  outpatient  rehabilitation 
facility  services,  (i)  such  services  are  or  were  required  be- 
cause the  individual  needed  skilled  rehabilitation  services, 
(ii)  a  plan  for  furnishing  such  services  has  been  established 
and  is  periodically  reviewed  by  a  physician,  and  (iii)  such 
services  are  or  were  furnished  while  the  individual  is  or  was 
under  the  care  of  a  physician/  and 

(G)  in  the  case  of  services  furnished  in  connection  with 
surgical  procedures,  specified  pursuant  to  section  1833 (i)  (1), 
in  an  ambulatory  surgical  center,  such  services  are  or  were 
medically  required. 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraphs  (2)  shall  be  deemed  satisfied 
where  at  a  later  date,  a  physician  makes  a  certification  of  the  kind 
provided  in  subparagraph  (A)  or  (B)  of  paragraph  (2)  (whichever 
would  have  applied) ,  but  only  where  such  certification  is  accompanied 
by  such  medical  and  other  evidence  as  may  be  required  by  such  regu- 
lations. For  purposes  of  this  section,  the  term  "provider  of  services" 
shall  include  a  clinic,  rehabilitation  agency,  or  public  health  agency 
if,  in  the  case  of  a  clinic  or  rehabilitation  agency,  such  clinic  or  agency 
meets  the  requirements  of  section  1861  (p)  (4)  (A),  or  if,  in  the  case 
of  a  public  health  agency,  such  agency  meets  the  requirements  of 
section  1861  (p)  (4)  (B) ,  but  only  with  respect  to  the  furnishing  of 
outpatient  physical  therapy  services  (as  therein  defined).  With  re- 
spect to  the  physician  certification  required  by  paragraph  (2)  for 
home  health  services  furnished  to  any  individual  by  a  home  health 
agency  (other  than  an  agency  which  is  a  governmental  entity)  and 
with  respect  to  the  establishment  and  review  of  a  plan  for  such  serv- 
ices, the  Secretary  shall  prescribe  regulations  which  shall  become 
effective  no  later  than  January  1, 1981,  and  which  prohibit  a  physician 
to  ho  has  a  significant  ownership  interest  in,  or  a  significant  financial 
or  contractual  relationship  tvith,  such  home  health  agency  from  per- 
forming such  certification  and  from  establishing  or  reviewing  such 
plan. 


ENROLLMENT  PERIODS 

Sec.  1837.  (a)  An  individual  may  enroll  in  the  insurance  program 
established  by  this  part  only  in  such  manner  and  form  as  may  be  pre- 
scribed by  regulations,  and  only  during  an  enrollment  period  pre- 
scribed in  or  under  this  section. 

[(b)  No  individual  may  enroll  under  this  part  more  than  twice.] 
******* 

[(e)  There  shall  be  a  general  enrollment  period,  after  the  period 
described  in  subsection  (c) ,  during  the  period  beginning  on  January  1 
and  ending  on  March  31  of  each  year  beginning  with  1969.] 

(e)  There  shall  he  a  general  enrollment  period  which  is  any  period 
after  the  period  described  in  subsection  (d). 

(g)  All  of  the  provisions  of  this  section  shall  apply  to  individuals 
satisfying  subsection  (f ) ,  except  that — ■ 

(1)  in  the  case  of  an  individual  who  satisfies  subsection  (f)  by 
reason  of  entitlement  to  disability  insurance  benefits  described 
in  section  226(a)  (2)  (B),  his  initial  enrollment  period  shall  begin 
on  the  first  day  of  the  later  of  (A)  April  1973  or  (B)  the  third 
month  before  the  25th  consecutive  month  of  such  entitlement, 
and  shall  reoccur  with  each  continuous  period  of  eligibility  (as 
defined  in  section  1839(e))  and  upon  attainment  of  age  65; 

(2)  (A)  in  the  case  of  an  individual  who  is  entitled  to  monthly 
benefits  under  section  202  or  223  on  the  first  day  of  his  initial 
enrollment  period  or  becomes  entitled  to  monthly  benefits  under 
section  202  during  the  first  3  months  of  such  period,  his  enroll- 
ment shall  be  deemed  to  have  occurred  in  the  third  month  of  his 
initial  enrollment  period,  and 

(B)  in  the  case  of  an  individual  who  is  not  entitled  to  bene- 
fits under  section  202  on  the  first,  day  of  his  initial  enrollment  pe- 
riod and  does  not  become  so  entitled  during  the  first  3  months  of 
such  period,  his  enrollment  shall  be  deemed  to  have  occurred  in 
the  month  in  which  he  files  the  application  establishing  his  entitle- 
ment to  hospital  insurance  benefits  provided  such  filing  occurs 
during  the  last  1  months  of  his  initial  enrollment  period ;  and 

(3)  in  the  case  of  an  individual  who  would  otherwise  satisfy 
subsection  (f)  but  does  not  establish  his  entitlement  to  hospital 
insurance  benefits  until  after  the  last  day  of  his  initial  enrollment 
period  (as  defined  in  subsection  (d)  of  this  section),  his  enroll- 
ment shall  be  deemed  to  have  occurred  on  the  first  day  of  [the 
earlier  of  then  current  or  immediately  succeeding  general 
enrollment  period  (as  defined  in  subsection  (e)  of  this  section)] 
the  month  in  which  the  individual  files  an  application  establishing 

\s  such  entitlement. 

******* 

COVERAGE  PERIOD 

Sec.  1838.  (a)  The  period  during  which  an  individual  is  entitled  to 
benefits  under  the  insurance  program  established  by  this  part  (herein- 
after referred  to  as  his  "coverage  period")  shall  begin  on  whichever 
of  the  following  is  the  latest : 


5m 


(1)  July  1,  1966  or  (in  the  case  of  a  disabled  individual  who 
has  not  attained  age  65)  July  1, 1973,  or 

(2)  (A)  in  the  case  of  an  individual  who  enrolls  pursuant  to 
subsection  (d)  of  section  1837  before  the  month  in  which  he  first 
satisfies  paragraph  (1)  or  (2)  of  section  1836,  the  first  day  of 
such  month,  or 

(B)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  in  the  month  in  which  he  first  satisfies  such  para- 
graph, the  first  day  of  the  month  following  the  month  in  which 
he  so  enrolls,  or 

(C)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  in  the  month  following  the  month  in  which  he  first 
satisfies  such  paragraph,  the  first  day  of  the  second  month  follow- 
ing the  month  in  which  he  so  enrolls,  or 

(D)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  more  than  one  month  following  the  month  in  which 
he  satisfies  such  paragraph,  the  first  day  of  the  third  month  fol- 
lowing the  month  in  which  he  so  enrolls,  or 

(E)  in  the  case  of  an  individual  who  enrolls  pursuant  to  sub- 
section (e)  of  section  1837,  [the  July  1]  the  first  day  of  the  third 
month  following  the  month  in  which  he  so  enrolls ;  or 

(3)  (A)  in  the  case  of  an  individual  who  is  deemed  to  have 
enrolled  on  or  before  the  last  day  of  the  third  month  of  his  initial 
enrollment  period,  the  first  day  of  the  month  in  which  he  first 
meets  the  applicable  requirements  of  section  1836  or  July  1,  1973, 
whichever  is  later,  or 

(B)  in  the  case  of  an  individual  who  is  deemed  to  have  enrolled 
on  or  after  the  first  day  of  the  fourth  month  of  his  initial  enroll- 
ment period,  as  prescribed  under  subparagraphs  (B),  (C),  (D), 
and  (E)  of  paragraph  (2)  of  this  subsection, 
(b)  An  individual's  coverage  period  shall  continue  until  his  enroll- 
ment has  been  terminated — 

(1)  by  the  filing  of  notice  that  the  individual  no  longer  wishes 
to  participate  in  the  insurance  program  established  by  this  part, 
or 

(2)  for  nonpayment  of  premiums. 

The  termination  of  a  coverage  period  under  paragraph  (1)  shall 
(except  as  otherwise  provided  in  section  1843(e)  take  effect  at  the 
close  of  the  calendar  quarter  following  the  calendar  quarter  in  which 
the  notice  is  filed.  The  termination  of  a  coverage  period  under  para- 
graph (2)  shall  take  effect  on  a  date  determined  under  regulations, 
which  may  be  determined  so  as  to  provide  a  grace  period  in  which 
overdue  premiums  may  be  paid  and  coverage  continued.  The  grace 
period  determined  under  the  preceding  sentence  shall  not  exceed  90 
days;  except  that  it  may  be  extended  to  not  to  exceed  180  days  in  any 
case  where  the  Secretary  determines  that  there  was  good  cause  for 
failure  to  pay  the  overdue  premiums  within  such  90-day  period. 

Where  an  individual  who  is  deemed  to  have  enrolled  for  medical 
insurance  pursuant  to  section  1837(f)  files  a  notice  before  the  first 
day  of  the  month  in  which  his  coverage  period  begins  advising  that 
he  does  not  wish  to  be  so  enrolled,  the  termination  of  the  coverage 
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period  resulting  from  such  deemed  enrollment  shall  take  effect  with 
the  first  day  of  the  month  the  coverage  would  have  been  effective  and 
such  notice  shall  not  be  considered  a  disenrollment  for  the  purposes 
of  section  1837(b).  Where  an  individual  who  is  deemed  enrolled  for 
medical  insurance  benefits  pursuant  to  section  1837(f)  files  a  notice 
requesting  termination  of  his  deemed  coverage  in  or  after  the  month 
in  which  such  coverage  becomes  effective,  the  termination  of  such 
coverage  shall  take  effect  at  the  close  of  the  calendar  quarter  follow- 
ing the  calendar  quarter  in  which  the  notice  is  filed. 

#  *  *  *  #  #  * 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)  *  *  * 

(d)  In  the  case  of  an  individual  whose  coverage  period  began  pur- 
suant to  an  enrollment  after  his  initial  enrollment  period  (determined 
pursuant  to  subsection  (c)  or  (d)  of  section  1837),  the  monthly  pre- 
mium determined  under  subsection  (b)  or  (c)  shall  be  increased  by 
10  percent  of  the  monthly  premium  so  determined  for  each  full  12 
months  (in  the  same  continuous  period  of  eligibility)  in  which  he 
could  have  been  but  was  not  enrolled ;  except  that  in  no  case  may  the 
total  amount  of  such  increase  exceed  SO  percent  of  such  monthly 
premium  so  detei'mmed.  For  purposes  of  the  preceding  sentence,  there 
shall  be  taken  into  account  (1)  the  months  which  elapsed  between 
the  close  of  his  initial  enrollment  period  and  the  close  of  the  enroll- 
ment period  in  which  he  enrolled,  plus  (in  the  case  of  an  individual 
[who  enrolls  for  a  second  time)  (2)  the  months  which  elapsed  between 
the  date  of  the  termination  of  his  first  coverage  period  and  the  close 
of  the  enrollment  period  in  which  he  enrolled  for  the  second  time] 
tvho  reenrolls)  (2)  the  months  which  elapsed  between  the  date  of  ter- 
mination of  a  previous  coverage  period  and  the  month  after  the  month 
in  which  he  reenrolled.  Any  increase  in  an  individual's  monthly  pre- 
mium under  the  first  sentence  of  this  subsection  with  respect  to  a  par- 
ticular continuous  period  of  eligibility  shall  not  be  applicable  with 
respect  to  any  other  continuous  period  of  eligibility  which  such  indi- 
vidual may  have. 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

(b)  (1)  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  to  section  3709  of  the  Revised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 

(2)  JsTo  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  obligations  under 
the  contract  efficiently  and  effectively  and  will  meet  such  requirements 
as  to  financial  responsibility,  legal  authority,  and  other  matters  as  he 
finds  pertinent. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  cost  basis,  the 
cost  is  reasonable  cost  (as  determined  under  section  1861  (v))  ; 
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(B)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  charge  basis, 
such  charge  will  be  reasonable  and  not  higher  than  the  charge 
applicable,  for  a  comparable  service  and  under  comparable  cir- 
cumstances, to  the  policyholders  and  subscribers  of  the  carrier, 
and  such  payment  will  (except  as  otherwise  provided  in  para- 
graph (6)  of  this  subsection  or  in  section  1870(f) )  be  made — 
^  *  *  * 

$  #  *  *  *  •         r>  *  # 

(5)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  (pursuant  to  an  assignment  described  in 
subparagraph  (B)  (ii)  of  paragraph  (3) )  the  physician  or  other  per- 
son who  provided  the  service,  except  that  payment  may  be  made  (A) 
to  the  employer  of  such  physician  or  other  person  if  such  physician  or 
other  person  is  required  as  a  condition  of  his  employment  to  turn  over 
his  fee  for  such  service  to  his  employer,  or  (B)  (where  the  service  was 
provided  in  a  hospital,  clinic,  or  other  facility)  to  the  facility  in  which 
the  service  was  provided  if  there  is  a  contractual  arrangement  between 
such  physician  or  other  person  and  such  facility  under  which  such 
facility  submits  the  bill  for  such  service.  No  payment  which  under 
the  preceding  sentence  may  be  made  directly  to  the  physician  or  other 
person  providing  the  service  involved  (pursuant  to  an  assignment 
described  in  subparagraph  (B)  (ii)  of  paragraph  (3) )  shall  be  made 
to  anyone  else  under  a  reassignment  or  power  of  attorney  (except  to 
an  employer  or  facility  as  described  in  clause  (A)  or  (B)  of  such 
sentence)  ;  but  nothing  in  this  subsection  shall  be  construed  (i)  to 
prevent  the  making  of  such  a  payment  in  accordance  with  an  assign- 
ment from  the  individual  to  whom  the  service  was  provided  or  a 
reassignment  from  the  physician  or  other  person  providing  such  serv- 
ice if  such  assignment  or  reassignment  is  made  to  a  governmental 
agency  or  entity  or  is  established  by  or  pursuant  to  the  order  of  a 
court  of  competent  jurisdiction  or  (ii)  to  preclude  an  agent  of  the 
physician  or  other  person  providing  the  service  from  receiving  any 
such  payment  if  (but  only  if)  such  agent  does  so  pursuant  to  an 
agency  agreement  under  which  the  compensation  to  be  paid  to  the 
agent  for  his  services  for  or  in  connection  with  the  billing  or  collec- 
tion of  payments  due  such  physician  or  other  person  under  this  title 
is  unrelated  (directly  or  indirectly)  to  the  amount  of  such  payments 
or  the  billings  therefor,  and  is  not  dependent  upon  the  actual  collection 
of  any  such  payment. 

(6)  No  such  contract  shall  provide  for  payment  for  a  second  or  third 
opinion  described  in  section  1833(a)  (1)  (G)  on  a  basis  other  than 
that  described  in  clause  (ii)  of  paragraph  (3)(B). 

(h)  If  a  physician's  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for  which 
payment  may  be  made  under  this  part,  the  amount  payable  with  re- 
spect to  the  test  shall  be  determined  as  folloivs: 

•I*  "  ■    sjc  *J*  .  sft  ■  sf»  .-s|8  •!? 

(1)  If  the  bill  or  request  for  payment  indicates  that  the  physi- 
cian who  submitted  the  bill  or  for  ivhose  services  the  request  for 
payment  was  made  personally  perfomied  or  supervised  the  per- 
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formance  of  the  test  or  that  another  physician  with  whom  the 
physician  shares  his  practice  personally  performed  or  supervised 
the  test,  the  payment  shall  be  the  reasonable  charge  for  the  test 
(less  the  applicable  deductible  and  coinsurance  amounts). 

(2)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  laboratory,  identifies  the  laboratory,  and 
indicates  the  amount  the  laboratory  charged  the  physician  who 
submitted  the  bill  or  for  whose  services  the  request  for  payment 
was  made,  payment  for  the  test  shall  be  the  lower  of — v 

(A)  the  laboratory's  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test,  or 

(B)  the  amount  the  laboratory  charged  the  physician  for 
the  test, 

plus  a  nominal  fee  (where  the  physician  bills  for  such  a  service) 
to  cover  the  physician's  costs  in  collecting  and  handling  the  sam- 
ple on  which  the  test  was  performed  (less  the  applicable  deducti- 
ble and  coinsurance  amounts), 

(3)  If  the  bill  or  request  for  payment  (A)  does  not  indicate 
who  performed  the  test,  or  (B)  indicates  that  the  test  was  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory,  payment  shall  be 
the  lowest  charged  at  which  the  carrier  estimates  the  test  could 
have  been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  (less  the  applicable  deductible  and  coinsurance  amounts). 

STATE  AGREEMENTS  FOE  COVERAGE  OF  ELIGIBLE  INDIVIDUALS  WHO  ARE 
RECEIVING  MONEY  PAYMENTS  UNDER  PUBLIC  ASSISTANCE  PROGRAMS 
(OR  ARE  ELIGIBLE  FOR  MEDICAL  ASSISTANCE) 

Sec.  1843.  (a)  *  *  * 

Hs  *  *  *  *  *  * 

(e)  Any  individual  whose  coverage  period  attributable  to  the  State 
agreement  is  terminated  pursuant  to  subsection  (d)  (3)  shall  be 
deemed  for  purposes  of  this  part  (including  the  continuation  of  his 
coverage  period  under  this  part)  to  have  enrolled  under  section  1837 
in  the  initial  general  enrollment  period  provided  by  section  1837(c). 
The  coverage  period  under  this  part  of  any  such  individual  who  (in 
the  last  month  of  his  coverage  period  attributable  to  the  State  agree- 
ment or  in  any  of  the  following  six  months)  files  notice  that  he  no 
longer  wishes  to  participate  in  the  insurance  program  established  by 
this  part,  shall  terminate  at  the  close  of  the  month  in  which  the  notice 
is  filed. 

(g)  (1)  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  enter  into  a  modification  of  an  agreement  entered 
into  with  such  State  pursuant  to  subsection  (a)  under  which  the  sec- 
ond sentence  of  subsection  (b)  shall  not  apply  with  respect  to  such 
agreement. 

(2)  In  the  case  of  any  individual  who  would  (but  for  this  subsec- 
tion) be  excluded  from  the  applicable  coverage  group  described  in 
subsection  (b)  by  the  second  sentence  of  such  subsection — 
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(A)  subsections  (c)  and  (d)  (2)  shall  be  applied  as  if  such 
subsections  referred  to  the  modification  under  this  subsection  (in 
lieu  of  the  agreement  under  subsection  (a) ) ,  and 

(B)  subsection  (d)(3)(B)  shall  not  apply  so  long  as  there  is 
in  effect  a  modification  entered  into  by  the  State  under  this  sub- 
section £,  and]. 

[(C)  notwithstanding  subsection  (e),  in  the  case  of  any  termi- 
nation described  in  such  subsection,  such  individual  may  termi- 
nate his  enrollment  under  this  part  by  the  filing  of  a  notice,  before 
the  close  of  the  third  month  which  begins  after  the  date  of  such 
termination,  that  he  no  longer  wishes  to  participate  in  the  insur- 
ance program  established  by  this  part  (and  in  such  a  case,  the 
termination  of  his  coverage  period  under  this  part  shall  take 
effect  as  of  the  close  of  such  third  month.)  ] 
*  *  *  *  .  *  *  * 

Part  C — Miscellaneous  Provisions 

DEFINITION  OF   SERVICE,  INSTITUTIONS,  ETC. 

Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  *  *  * 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services"  means  the  following 

items  and  services  furnished  to  an  inpatient  of  a  hospital  and  (except 

as  provided  in  paragraph  (3))  by  the  hospital — 
*  *  * 

[(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6) ,  unless  (A)  such  inpatient 
is  a  private  patient  (as  defined  in  regulations),  or  (B)  the  hos- 
pital establishes  that  during  the  two-year  period  ending  Decem- 
ber 31,  1967,  and  each  year  thereafter  all  inpatients  have  been 
regularly  billed  by  the  hospital  for  services  rendered  by  physi- 
cians and  reasonable  efforts  have  been  made  to  collect  in  full 
from  all  patients  and  payment  of  reasonable  charges  (including 
applicable  deductibles  and  coinsurance)  has  been  regularly  col- 
lected in  full  or  in  substantial  part  from  at  least  50  percent  of  all 
inpatients.] 

(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (tf),  if  (A)  the  hospital  elects 
to  receive  any  payment  due  under  this  title  for  reasonable  costs  of 
such  services,  and  (B)  all  physicians  in  such  hospital  agree  not  to 
bill  charges  for  professional  services  rendered  in  such  hospital  to 
individuals  covered  under  the  insurance  program  established  by 
this  title. 
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Hospital 

(e)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f)  and  1835(b),  subsection  (a)(2)  of  this  section,  paragraph 
(7)  of  this  subsection,  and  [subsections  (i)  and  (n)]  subsection  (i) 
of  this  section)  means  an  institution  which — 

(1)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  physicians,  to  inpatients  (A)  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care  of 
injured,  disabled,  or  sick  persons,  or  (B)  rehabilitation  services 
for  the  rehabilitation  of  injured,  disabled,  or  sick  persons ; 

(2)  maintains  clinical  records  on  all  patients; 

(3)  has  bylaws  in  effect  with  respect  to  its  staff  or  physicians; 

(4)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician ; 

(5)  provides  24-hour  nursing  service  rendered  or  supervised  by 
a  registered  professional  nurse,  and  has  a  licensed  practical  nurse 
or  registered  professional  nurse  on  duty  at  all  times  except  that 
until  January  1,  1979,  the  Secretary  is  authorized  to  waive  the 
requirement  of  this  paragraph  for  any  one-year  period  with  re- 
spect to  any  institution,  insofar  as  such  requirement  relates  to  the 
provision  of  twenty-four-hour  nursing  service  rendered  or  super- 
vised by  a  registered  professional  nurse  (except  that  in  any  event 
a  registered  professional  nurse  must  be  present  on  the  premises 
to  render  or  supervise  the  nursing  service  provided,  during  at 
least  the  regular  daytime  shift),  where  immediately  preceding 
such  one-year  period  he  finds  that — 

(A)  such  institution  is  located  in  a  rural  area  and  the 
supply  of  hospital  services  in  such  area  is  not  sufficient  to 
meet  the  needs  of  individuals  residing  therein, 

(B)  the  failure  of  such  institution  to  qualify  as  a  hospital 
would  seriously  reduce  the  availability  of  such  services  to 
such  individual,  and 

(C)  such  institution  has  made  and  continues  to  make  a 
good  faith  effort  to  comply  with  this  paragraph,  but  such 
compliance  is  impeded  by  the  lack  of  qualified  nursing  per- 
sonnel in  such  area ; 

(6)  has  in  effect  a  hospital  utilization  review  plan  which  meets 
the  requirements  of  subsection  (k)  ; 

(7)  in  the  case  of  an  institution  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  hospitals,  (A) 
is  licensed  pursuant  to  such  law  or  (B)  is  approved,  by  the  agency 
of  such  State  or  locality  responsible  for  licensing  hospitals,  as 
meeting  the  standards  established  for  such  licensing; 

(8)  has  in  effect  an  overall  plan  and  budget  that  meets  the  re- 
quirements of  subsection  (z)  ;  and 

(9)  meets  such  other  requirements  as  the  Secretary  finds  neces- 
sary in  the  interest  of  the  health  and  safety  of  the  individuals  who 
are  furnished  services  in  the  institution. 

For  purposes  of  subsection  (a)(2),  such  term  includes  any  institu- 
tion which  meets  the  requirements  of  paragraph  (1)  of  this  subsection. 
For  purposes  of  sections  1814(d)  and  1835(b)  (including  determina- 


tion  of  whether  an  individual  received  inpatient  hospital  services  or 
diagnostic  services  for  purposes  of  such  sections),  section  1814(f)  (2), 
and  [subsections  (i)  and  (n)]  subsection  (i)  of  this  section,  such 
term  includes  any  institution  which  (i)  meets  the  requirements  of 
paragraphs  (5)  and  (7)  of  this  subsection,  (ii)  is  not  primarily  en- 
gaged in  providing  the  services  described  in  section  1861  (j)  (1)  (A) 
and  (iii)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  individuals  referred  to  in  paragraph  (1)  of  section  1861 (r) 
to  inpatients  diagnostic  services  and  therapeutic  services  for  medical 
diagnosis,  treatment,  and  care  of  injured,  disabled,  or  sick  persons,  or 
rehabilitation  services  for  the  rehabilitation  of  injured,  disabled,  or 
sick  persons.  For  purposes  of  section  1814(f)  (1),  such  term  includes 
an  institution  which  (i)  is  a  hospital  for  purposes  of  sections  1814(d), 
1814(f)  (2),  and  1835(b)  and  (ii)  is  accredited  by  the  Joint  Commis- 
sion on  Accreditation  of  Hospitals,  or  is  accredited  by  or  approved  by 
a  program  of  the  country  in  which  such  institution  is  located  if  the 
Secretary  finds  the  accreditation  or  comparable  approval  standards 
of  such  program  to  be  essentially  equivalent  to  those  of  the  Joint 
Commission  on  Accreditation  of  Hospitals.  Notwithstanding  the  pre- 
ceding provisions  of  this  subsection,  such  term  shall  not,  except  for 
purposes  of  subsection  (a)  (2),  include  any  institution  which  is  pri- 
marily for  the  care  and  treatment  of  mental  diseases  or  tuberculosis 
unless  it  is  a  tuberculosis  hospital  (as  defined  in  subsection  (g) )  or 
unless  it  is  a  psychiatric  hospital  (as  defined  in  subsection  (f ) ).  The 
term  "hospital"  also  includes  a  Christian  Science  sanatorium  operated, 
or  listed  and  certified,  by  the  First  Church  of  Christ,  Scientist,  Boston, 
Massachusetts,  but  only  with  respect  to  items  and  services  ordinarily 
furnished  by  such  institution  to  inpatients,  and  payment  may  be  made 
with  respect  to  services  provided  by  or  in  such  an  institution  only  to 
such  extent  and  under  such  conditions,  limitations,  and  requirements 
(in  addition  to  or  in  lieu  of  the  conditions,  limitations,  and  require- 
ments otherwise  applicable)  as  may  be  provided  in  regulations.  For 
provisions  deeming  certain  requirements  of  this  subsection  to  be  met 
in  the  case  of  accredited  institutions,  see  section  1865.  The  term  "hos- 
pital" also  includes  a  facility  of  fifty  beds  or  less  which  is  located  in 
an  area  determined  by  the  Secretary  to  meet  the  definition  relating  to 
a  rural  area  described  in  subparagraph  (A)  of  paragraph  (S)  of  this 
subsection  and  which  meets  the  other  requirements  of  this  subsection, 
except  that — 

(A)  with  respect  to  the  requirements  for  nursing  services  appli- 
cable after  December  31, 1978,  such  requirements  shall  provide  for 
temporary  ivaiver  of  the  requirements,  for  such  period  as  the  Sec- 
retary deems  appropriate,  tohere  (i)  the  facility's  failure  to  fully 
comply  with  the  requirements  is  attributable  to  a  temporary 
shortage ^  of  qualified  nursing  personnel  in  the  area  in  ivhich  the 
facility  is  located,  (ii)  a  registered  professional  nurse  is  present 
on  the  premises  to  render  or  supervise  the  nursing  service  pro- 
vided during  at  least  the  regular  daytime  shift,  and  (iii)  the 
Secretary  determines  that  the  employment  of  such  nursing  per- 
sonnel as  are  available  to  the  facility  during  such  temporary 
period  will  not  adversely  affect  the  health  and  safety  of  patients; 

(B )  with  respect  to  the  health  and  safety  requirements  promul- 
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gated  under  paragraph  (9),  such  requirements  shall  he  applied 
by  the  Secretary  to  a  facility  herein  defined  in  such  manner  as  to 
assure  that  personnel  requirements  take  into  account  the  avail- 
ability of  technical  personnel  and  the  educational  opportunities 
for  technical  personnel  in  the  area  in  rohich  such  facility  is  located, 
and  the  scope  of  services  rendered  by  such  facility ;  and  the  Sec- 
retary, by  regulations,  shall  provide  for  the  continued  participa- 
tion of  such  a  facility  where  such  personnel  requirements  are  not 
fully  met,  for  such  period  as  the  Secretary  determines  that  (i) 
the  facility  is  making  good  faith  efforts  to  fully  comply  tcith  the 
personnel  requirements,  and  (ii)  the  employment  by  the  facility 
of  such  personnel  as  are  available  to  the  facility  will  not  adversely 
affect  the  health  and  safety  of  patients;  and 

(C)  with  respect  to  the  fire  and  safety  requirements  promul- 
gated under  paragraph  (9) ,  the  Secretary  may  (i)  toaive,  for  such 
period  as  he  deems  appropriate,  specific  provisions  of  such  re- 
quirements which  if  rigidly  applied  would  result  in  unreasonable 
hardship  for  such  a  facility  and  lohich,  if  not  applied,  loould  not 
jeopardize  the  health  and  safety  of  patients,  and  (ii)  may  accept 
a  facility's  compliance  with  all  applicable  State  codes  relating 
to  fire  and  safety  in  lieu  of  compliance  with  the  fire  and  safety  re- 
quirements promulgated  under  paragraph  (9),  if  he  determines 
that  such  State  has  in  effect  fire  and  safety  codes,  imposed  by  State 
laiv,  which  adequately  protect  patients. 
******* 

Post-Hospital  Extended  Care  Services 

(i)  The  term  "post-hospital  extended  care  services"  means  extended 
care  services  furnished  an  individual  after  transfer  from  a  hospital  in 
which  he  was  an  inpatient  for  not  less  than  3  consecutive  days  before 
his  discharge  from  the  hospital  in  connection  with  such  transfer.  For 
purposes  of  the  preceding  sentence,  items  and  services  shall  be  deemed 
to  have  been  furnished  to  an  individual  after  transfer  from  a  hos- 
pital, and  he  shall  be  deemed  to  have  been  an  inpatient  in  the  hospital 
immediately  before  transfer  therefrom,  if  he  is  admitted  to  the  skilled 
nursing  facility — 

(A)  within  [14]  30  days  after  discharge  from  such  hospital 
[,  or  (B)  within  28  days  after  such  discharge,  in  the  case  of  an 
individual  who  was  unable  to  be  admitted  to  a  skilled  nursing 
facility  within  such  14  days  because  of  a  shortage  of  appropriate 
bed  space  in  the  geographic  area  in  which  he  resides,  or  (C)],  or 
(B)  within  such  time  as  it  would  be  medically  appropriate  to 
begin  an  active  course  of  treatment,  in  the  case  of  an  individual 
whose  condition  is  such  that  skilled  nursing  facility  care  would 
not  be  medically  appropriate  within  [14]  30  days  after  discharge 
from  a  hospital; 

an  individual  shall  be  deemed  not  to  have  been  discharged  from  a 
skilled  nursing  facility  if,  within  [14]  30  days  after  discharge  there- 
from, he  is  admitted  to  such  facility  or  any  other  skilled  nursing 
facility. 

*  *     .       *  #  *  *  * 
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Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (a)  (2) )  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  (1))  with  one  or  more  hospitals  having  agree- 
ments in  effect  under  section  1866  and  which — 
^  *  *  * 

*  *  *  *  *  *  * 

(13)  meets  such  provisions  of  [the  Life  Safety  Code  of  the 
National  Fire  Protection  Association  (23d  edition,  1973)  as  are 
applicable  to  nursing  homes ;  except  that  the  Secretary  may  waive, 
for  such  periods  as  he  deems  appropriate,  specific  provisions  of 
such  Code  which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  nursing  home,  but  only  if  such  waiver  will  not 
adversely  affect  the  health  and  safety  of  the  patients]  such  edition 
(as  specified  by  the  Secretary  in  regulations)  of  the  Life  Safety 
Code  of  the  National  Fire  Protection  Association  as  are  appli- 
cable to  nursing  homes ;  except  that  the  provisions  of  such  Code 
shall  not  apply  in  any  State  if  the  Secretary  finds  that  in  such 
State  there  is  in  effect  a  fire  and  safety  code,  imposed  by  State 
law,  which  adequately  protects  patients  in  nursing  facilities; 

*  *  *  *  *  *  * 

Utilization  Review 

(k)  A  utilization  review  plan  of  a  hospital  or  skilled  nursing  facility 
shall  be  considered  sufficient  if  it  is  applicable  to  services  furnished  by 
the  institution  to  individuals  entitled  to  insurance  benefits  under  this 
title  and  if  it  provides — 

( 1 )  for  the  review,  on  a  sample  or  other  basis,  of  admissions  to 
the  institution,  the  duration  of  stays  therein,  and  the  professional 
services  (including  drugs  and  biologicals)  furnished,  (A)  with 
respect  to  the  medical  necessity  of  the  services,  and  (B)  for  the 
purpose  of  promoting  the  most  efficient  use  of  available  health 
facilities  and  services ; 

(2)  for  such  review  to  be  made  either  (A)  a  staff  committee 
of  the  institution  composed  of  two  or  more  physicians  (of  ivhich 
at  least  two  must  be  physicians  described  in  subsection  (r)  (1)  of 
this  section) ,  with  or  without  participation  of  other  professional 
personnel,  or  (B)  a  group  outside  the  institution  which  is  similarly 
composed  and  (i)  which  is  established  by  the  local  medical  society 
and  some  or  all  of  the  hospitals  and  skilled  nursing  facilities  in  the 
locality,  or  (ii)  if  (and  for  as  long  as)  there  has  not  been  estab- 
lished such  a  group  which  serves  such  institution,  which  is  estab- 
lished in  such  other  manner  as  may  be  approved  by  the  Secretary  ; 
******* 

Agreements  for  Transfer  BetAveen  Skilled  Nursing  Facilities  and 

Hospitals 

(1)  A  hospital  and  a  skilled  nursing  facility  or  community  mental 
health  center  shall  be  considered  to  have  a  transfer  agreement  in  effect 


if,  by  reason  of  a  written  agreement  between  them  or  (in  case  the  two 
institutions  are  under  common  control)  by  reason  of  a  written  under- 
taking by  the  person  or  body  which  controls  them,  there  is  reasonable 
assurance  that — 

(1)  transfer  of  patients  will  be  effected  betwen  the  hospital  and 
the  skilled  nursing  facility  or  community  mental  health  center 
whenever  such  transfer  is  medically  appropriate  as  determined 
by  the  attending  physician ;  and 

(2)  there  will  be  interchange  of  medical  and  other  information 
necessary  or  useful  in  the  care  and  treatment  of  individuals  trans- 
ferred between  the  institutions,  or  in  determining  whether  such 
individuals  can  be  adequately  cared  for  otherwise  than  in  either 
of  such  institutions. 

Any  skilled  nursing  facility  or  community  mental  health  center  which 
does  not  have  such  an  agreement  in  effect,  but  which  is  found  by  a  State 
agency  (of  the  State  in  which  such  facility  is  situated)  with  which  an 
agreement  under  section  1864  is  in  effect  (or,  in  the  case  of  a  State  in 
which  no  such  agency  has  an  agreement  under  section  1864,  by  the 
Secretary)  to  have  attempted  in  good  faith  to  enter  into  such  an 
agreement  with  a  hospital  sufficiently  close  to  the  facility  to  make 
feasible  the  transfer  between  them  of  the  patients  and  the  information 
referred  to  in  paragraph  (2),  shall  be  considered  to  have  such  an 
agreement  in  effect  if  and  for  so  long  as  such  agency  (or  the  Secretary, 
as  the  case  may  be)  finds  that  to  do  so  is  in  the  public  interest  and 
essential  to  assuring  extended  care  services  for  persons  in  the  com- 
munity who  are  eligible  for  payments  with  respect  to  such  services 
under  this  title. 

Home  Health  Services 

(m)  The  term  "home  health  services"  means  the  following  items 
and  services  furnished  to  an  individual,  who  is  under  the  care  of  a 
physician,  by  a  home  health  agency  or  by  others  under  arrangements 
with  them  made  by  such  agency,  under  a  plan  (for  furnishing  such 
items  and  services  to  such  individual)  established  and  periodically 
reviewed  by  a  physician,  which  items  and  services  are,  except  as  pro- 
vided in  paragraph  (7),  provided  on  a  visiting  basis  in  a  place  of 
residence  used  as  such  individual's  home — 

(1)  part-time  or  intermittent  nursing  care  provided  by  or  under 
the  supervision  of  a  registered  professional  nurse ; 

(2)  physical,  occupational,  or  speech  therapy  ; 

(3)  medical  social  services  under  the  direction  of  a  physican; 

(4)  to  the  extent  permitted  in  regulations,  part-time  or  intermit- 
tent services  of  a  home  health  aide  who  has  successfully  completed 
a  training  program  approved  by  the  Secretary / 
******* 

[Post-Hospital  Home  Health  Services 

£(n)  The  term  "post-hospital  home  health  services"  means  home 
health  services  furnished  an  individual  within  one  year  after  his  most 
recent  discharge  from  a  hospital  of  which  he  was  an  inpatient  for  not 
less  than  3  consecutive  days  or  (if  later)  within  one  year  after  his  most 
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recent  discharge  from  a  skilled  nursing  facility  of  which  he  was  an 
inpatient  entitled  to  payment  under  part  A  for  post-hospital  extended 
care  services,  but  only  if  the  plan  covering  the  homes  health  services  (as 
described  in  subsection  (m) )  is  established  within  14  days  after  his 
discharge  from  such  hospital  or  skilled  nursing  facility.] 

Home  Health  Agency 

(o)  The  term  "home  health  agency"  means  a  public  agency  or  pri- 
vate organization,  or  a  subdivision  of  such  an  agency  or  organization, 
which — 

(1)  is  primarily  engaged  in  providing  skilled  nursing  services 
and  other  therapeutic  services ; 

(2)  has  policies,  established  by  a  group  of  professional  person- 
nel (associated  with  the  agency  or  organization),  including  one 
or  more  physicians  and  one  or  more  registered  professional  nurses, 
to  govern  the  services  (referred  to  in  paragraph  (1))  which  it 
provides,  and  provides  for  supervision  of  such  services  by  a  phy- 
sician or  registered  professional  nurse ; 

(3)  maintains  clinical  records  on  all  patients; 

(4)  in  the  case  of  an  agency  or  organization  in  any  State  in 
which  State  or  applicable  local  law  provides  for  the  licensing  of 
agencies  or  organizations  of  this  nature.  (A)  is  licensed  pursuant 
to  such  law,  or  (B)  is  approved,  by  the  agency  of  such  State  or 
locality  responsible  for  licensing  agencies  or  organizations  of  this 
nature,  as  meeting  the  standards  established  for  such  licensing; 

(5)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z)  ;  [and] 

(6)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  by  such  agency  or  or- 
ganization; and 

(7)  meets  such  additional  requirements  (including  conditions 
relating  to  bonding  or  establishing  of  escrow  accounts  as  the  Sec- 
retary finds  necessary  for  the  financial  security  of  the  program) 
as  the  Secretary  finds  necessary  for  the  effective  and  efficient  op- 
eration of  the  program; 

[except  that  such  term  shall  not  include  a  private  organization  which 
is  not  a  nonprofit  organization  exempt  from  Federal  income  taxation 
under  section  501  of  the  Internal  Revenue  Code  of  1954  (or  a  subdivi- 
sion of  such  organization)  unless  it  is  licensed  pursuant  to  State  law 
and  it  meets  such  additional  standards  and  requirements  as  may  be 
prescribed  in  regulations;  and]  except  that  for  purposes  of  part  A 
such  term  shall  not  include  any  agency  or  organization  which  is  pri- 
marily for  the  care  and  treatment  of  mental  diseases. 

Physicians'  Services 

(q)  The  term  "physicians'  services"  means  professional  services 
performed  by  physicians,  including  surgery,  consultation  (including 
consultation  as  to  the  necessity  and  appropriateness  of  elective  surgical 
procedures),  and  home,  office,  and  institutional  calls  (but  not  includ- 
ing services  described  in  subsection  (b)  (6) ). 
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Physician 

(r)  The  term  "physician,"  when  used  in  connection  with  the  per- 
formance of  any  function  or  action,  means  (1)  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to  practice  medicine  and  surgery  by 
the  State  in  which  he  performs  such  function  or  action  (including  a 
physician  within  the  meaning  of  section  1101(a)  (7) ),  (2)  a  doctor  of 
[dentistry  or  of  dental  or  oral  surgery]  dental  surgery  or  of  dental 
medicine  who  is  legally  authorized  to  practice  dentistry  by  the  State 
in  which  he  performs  such  function  [but  only  with  respect  to  (A) 
surgery  related  to  the  jaw  or  any  structure  contiguous  to  the  jaw  or 

(B)  the  reduction  of  any  fracture  of  the  jaw  or  any  facial  bone,  or 

(C)  the  certification  required  by  section  1814(a)  (2)  (E)  of  this  Act] 
and  who  is  acting  within  the  scope  of  his  license  when  he  performs 
such  functions,  [(3)  except  for  the  purposes  of  section  1814(a) ,  section 
1835,  and  subsections  (j),  (k),  (m),  and  (o)  of  this  section  a  doctor 
of  podiatry  or  surgical  chiropody,  but  (unless  clause  (1)  of  this  sub- 
section also  applies  to  him)  only  with  respect  to  functions  which  he 
is  legally  authorized  to  perform  as  such  by  the  State  in  which  he 
performs  them,]  (3)  a  doctor  of  podiatric  medicine  for  the  purposes 
of  subsection  (s)  of  this  section  but  only  with  respect  to  functions 
which  he  is  legally  authorized  to  perform  as  such  by  the  State  in 
which  he  performs  them;  and  for  the  purposes  of  subsections  (k)  and 
(m)  of  this  section  and  sections  1814(a)  and  1835  but  only  if  his  per- 
formance of  functions  under  subsections  (k)  and  (m)  and  sections 
1814(a)  and  1835  is  consistent  with  the  policy  of  the  institution  or 
agency  with  respect  to  which  he  performs  them  and  ivith  the  functions 
which  he  is  legally  authorized  to  perform,  [or]  (4)  a  doctor  of  op- 
tometry, who  is  legally  authorized  to  practice  optometry  by  the  State 
in  which  he  performs  such  function,  but  only  with  respect  to  [estab- 
lishing the  necessity  for  prosthetic  lenses]  services  related  to  the  treat- 
ment of  aphakia,  [or]  (5)  a  chiropractor  who  is  licensed  as  such  by 
the  State  (or  in  a  State  which  does  not  license  chiropractors  as  such, 
is  legally  authorized  to  perform  the  services  of  a  chiropractor  in  the 
jurisdiction  in  which  he  performs  such  services),  and  who  meets  uni- 
form minimum  standards  promulgated  by  the  'Secretary,  but  only  for 
the  purpose  of  sections  1861  (s)  (1)  and  1861  (s)  (2)  (A)  and  only  with 
respect  to  treatment  by  means  of  manual  manipulation  of  the  spine  (to 
correct  a  subluxation  demonstrated  by  X-ray  or  other  chiropractic 
clinical  findings  to  exist)  which  he  is*  legally  authorized  to  perform 
by  the  State  or  jurisdiction  in  which  such  treatment  is  provided,  or 
(6)  a  clinical  psychologist  who  is  licensed  as  such  by  the  State  (or  in 
a  State  which  does  not  license  clinical  psychologists  as  such,  is  legally 
authorized  to  perfo?vn  the  services  of  a  clinical  psychologist  in  the 
jurisdiction  in  which  Tie  performs  such  services)  and  who  meets  uni- 
form minimum  requirements  prescribed  by  the  Secretary,  but  only  for 
the  purpose  of  section  1861  (s)  (1)  and  section  1835(a)  (2)  (B)  (ii) 
and  only  with  respect  to  the  treatment  of  an  individual  who  is  not 
an  inpatient  of  a  hospital  (as  defined  in  subsection  (e)  or  (f)  of  this 
section) ,  ivas  referred  to  the  psychologist  by  a  physician  described 
in  clause  (1)  and  is  receiving  such  services  in  connection  with  the  treat- 
ment of  mental  psychoneurotic,  or  personality  disorders  and  only  loith 
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respect  to  services  which  such  clinical  psychologist  is  legally  author- 
ized to  perform  by  the  State  or  jurisdiction  in  which  such  services 
are  furnished.  For  the  purposes  of  section  1862(a)  (4)  and  subject  to 
the  limitations  and  conditions  provided  in  the  previous  sentence,  such 
term  includes  a  doctor  of  one  of  the  arts,  specified  in  such  previous 
sentence,  legally  authorized  to  practice  such  art  in  the  country  in 
which  the  inpatient  hospital  services  (referred  to  in  such  section  1862 
(a)  (4) )  are  furnished. 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of  the 
following  items  or  services : 

( 1 )  physicians'  services ; 

(2)  (A)  services  and  supplies  (including  drugs  and  biologicals 
which  cannot,  as  determined  in  accordance  with  regulations,  be 
self -administered)  furnished  as  an  incident  to  a  physician's  pro- 
fessional service,  of  kinds  which  are  commonly  furnished  in  physi- 
cians' offices  and  are  commonly  either  rendered  without  charge  or 
included  in  the  physicians'  bills ; 

(B)  hospital  services  (including  drugs  and  biologicals  which 
cannot,  as  determined  in  accordance  with  regulations,  be  self- 
administered)  incident  to  physicians'  services  rendered  to  out- 
patients ; 

(C)  diagnostic  services  which  are — 

(i)  furnished  to  an  individual  as  an  outpatient  by  a  hospi- 
tal or  by  others  under  arrangements  with  them  made  by  a 
hospital,  and 

(ii)  ordinarily  furnished  by  such  hospital  (or  by  others 
under  such  arrangements)  to  its  outpatients  for  the  purpose 
of  diagnostic  study ; 

(D)  outpatient  physical  therapy  services; 

(E)  rural  health  clinic  services;  [and] 

(F)  home  dialysis  supplies  and  equipment,  self -care  home  di- 
alysis support  services,  and  institutional  dialysis  services  and 
supplies ; 

(G)  antigens  (subject  to  quantity  limitations  prescribed  in 
regulations  by  the  Secretary)  prepared  by  a  physician,  as  de- 
fined in  section  1861 (r)  (7),  for  a  particular  patient,  including 
antigens  so  prepared  wihich  are  forwarded  to  another  qualified 
person  (including  a  rural  health  clinic)  for  administration  to  such 
patient,  from  time  to  time,  by  or  under  the  supervision  of  another 
such  physician;  and 

(H)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  a  health  maintenance  organization  by  a  phy- 
sician assistant  or  by  a  nurse  practitioner  and  such  services  and 
supplies  furnished  as  an  incident  to  his  service  to  such  a  member 
as  would  otherwise  be  covered  under  this  part  if  furnished  by  a 
physician  or  as  an  incident  to  a  physician's  service  ; 

(3)  (A)  diagnostic  X-ray  tests  (including  tests  under  the 
supervision  of  a  physician,  furnished  in  a  place  of  residence  used 
as  the  patient's  home,  if  the  performance  of  such  tests  meets  such 
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conditions  relating  to  health  and  safety  as  the  Secretary  may  find 
necessary) ,  diagnostic  laboratory  tests,  and  other  diagnostic  tests; 

(B)  diagnostic  X-ray  tests  which  are  furnished  by  a  physi- 
cian described  in  subsection  (r)  (5)  and  which  are  reasonable  and 
necessary  in  the  diagnosis  of  a  subluxation  of  the  spine; 
•  *■**»* 

(8)  prosthetic  devices  (other  than  dental)  which  replace  all  or 
part,  of  an  interna]  body  organ  (including  colostomy  bags  and 
supplies  directly  related  to  colostomy  care)  including  replace- 
ment of  such  devices ;  [and] 

(9)  leg,  arm,  back,  and  neck  braces,  and  artificial  legs,  arms, 
and  eyes,  including  replacements  if  required  because  of  a  change 
in  the  patient's  physical  condition^.]  ;  and 

(10)  pneumococcal  vaccine  and  its  administration. 

No  diagnostic  tests  performed  in  any  laboratory  which  is  independent 
of  a  physician's  office,  a  rural  health  clinic,  or  a  hospital  (which,  for 
purposes  of  this  sentence,  means  an  institution  considered  a  hospital 
for  purposes  of  section  1814(d))  shall  be  included  within  paragraph 
(3)  unless  such  laboratory — 

[(10)]  (11)  if  situated  in  any  State  in  which  State  or  appli- 
cable local  law  provides  for  licensing  of  establishments  of  this 
nature  (A)  is  licensed  pursuant  to  such  law,  or  (B)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  licensing 
establishments  of  this  nature,  as  meeting  the  standards  estab- 
lished for  such  licensing;  and 

[(11]  (12)  meets  such  other  conditions  relating  to  the  health 
and  safety  of  individuals  with  respect  to  whom  such  tests  are  per- 
formed as  the  Secretary  may  find  necessary. 
There  shall  be  excluded  from  the  diagnostic  services  specified  in  para- 
graph (2)  (C)  any  item  or  service  (except  services  referred  to  in 
paragraph  (1))  which — ■ 

[(12)]  (13)  would  not  be  included  under  subsection  (b)  if  it 
were  furnished  to  an  inpatient  of  a  hospital ;  or 

[(13)]  (lJf)  is  furnished  under  arrangements  referred  to  in 
such  paragraph  (2)  (C)  unless  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the  supervision  of  the  hos- 
pital or  its  organized  medical  staff. 
None  of  the  items  and  services  referred  to  in  the  preceding  paragraphs 
(other  than  paragraphs  (1)  and  (2)  (A) )  of  this  subsection  which  are 
furnished  to  a  patient  of  an  institution  which  meets  the  definition  of 
a  hospital  for  purposes  of  section  1814(d)  shall  be  included  unless 
such  other  conditions  are  met  as  the  Secretary  may  find  necessary 
relating  to  health  and  safety  of  individuals  with  respect  to  whom  such 
items  and  services  are  furnished. 

*  ,  *  *  *  *r  *  * 

Provider  of  Services 

(u)  The  term  "provider  of  services"  means  a  hospital,  ambulatory 
surgical  center,  skilled  nursing  facility,  comprehensive  outpatient  re- 
habilitation facility,  home  health  agency,  community  mental  health 
center,  or,  for  purposes  of  section  1814(g)  and  section  1835  (e),  a  fund. 
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Reasonable  Cost 

(v)  (1)  (A)  The  reasonable  cost  of  any  services  shall  be  the  cost  ac- 
tually incurred,  excluding  therefrom  any  part  of  incurred  cost  found 
to  be  unnecessary  in  the  efficient  delivery  of  needed  health  services, 
and  shall  be  determined  in  accordance  with  regulations  establishing 
the  method  or  methods  to  be  used,  and  the  items  to  be  included,  in 
determining  such  costs  for  various  types  or  classes  of  institutions, 
agencies,  and  services;  except  that  in  any  case  to  which  paragraph  (2) 
or  (3)  applies,  the  amount  of  the  payment  determined  under  such 
paragraph  with  respect  to  the  services  involved  shall  be  considered 
the  reasonable  cost  of  such  services.  In  prescribing  the  regulations 
referred  to  in  the  preceding  sentence,  the  Secretary  shall  consider, 
among  other  things,  the  principles  generally  applied  by  national 
organizations  or  established  prepayment  organizations  (which  have 
developed  such  principles)  in  computing  the  amount  of  payment, 
to  be  made  by  persons  other  than  the  recipients  of  services,  to  provid- 
ers of  services  on  account  of  services  furnished  to  such  recipients  by 
such  providers.  Such  regulations  may  provide  for  determination  of 
the  costs  of  services  on  a  per  diem,  per  unit,  per  capita,  or  other  basis, 
may  provide  for  using  different  methods  in  different  circumstances, 
may  provide  for  the  use  of  estimates  of  costs  of  particular  items  or 
services,  may  provide  for  the  establishment  of  limits  on  the  direct  or 
indirect  overall  incurred  costs  or  incurred  costs  of  specific  items  or 
services  or  groups  of  items  or  services  to  be  recognized  as  reasonable 
based  on  estimates  of  the  costs  necessary  in  the  efficient  delivery  of 
needed  health  services  to  individuals  covered  by  the  insurance  pro- 
grams established  under  this  title,  and  may  provide  for  the  use  of 
charges  or  a  percentage  of  charges  where  this  method  reasonably 
reflects  the  costs.  Such  regulations  shall  (i)  take  into  account  both 
direct  and  indirect  costs  of  providers  of  services  (excluding  therefrom 
any  such  costs,  including  standby  costs,  which  are  determined  in  ac- 
cordance with  regulations  to  be  unnecessary  in  the  efficient  delivery  of 
services  covered  by  the  insurance  programs  established  under  this 
title)  in  order  that,  under  the  methods  of  determining  costs,  the  neces- 
sary costs  of  efficiently  delivering  covered  services  to  individuals  cov- 
ered by  the  insurance  programs  established  by  this  title  will  not  be 
borne  by  individuals  not  so  covered,  and  the  costs  with  respect  to  in- 
dividuals not  so  covered  will  not  be  borne  by  such  insurance  programs, 
[and]  (ii)  provide  for  the  making  of  suitable  retroactive  corrective 
adjustments  where,  for  a  provider  of  services  for  any  fiscal  period, 
the  aggregate  reimbursement  produced  by  the  methods  of  determining 
costs  proves  to  be  either  inadequate  or  excesssive,  and  (Hi)  take  into 
account  the  customary  practices  of  providers  of  services  in  the  re- 
placement of  blood  (or  equivalent  quantities  of  packed  red  blood  cells, 
as  defined  in  regulations)  furnished  to  an  individual  with  respect  to 
whom  payment  may  be  made  under  this  title,  except  that,  notwith- 
standing such  practices,  such  adjustments  as  are  necessary  to  assure 
compliance  with  the  principles  set  forth  in  this  subsection  (and  regu- 
lations pursuant  thereto)  shall  be  made  in  determining  such  costs. 
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(G)  In  determining  such  reasonable  cost  with  respect  to  home  health 
agencies,  the  Secretary  may  not  include — 

(i)  any  costs  incurred  in  connection  with  bonding  or  estab- 
lishing an  escrow  account  by  any  such  agency  as  a  result  of  the 
•financial  security  requirement  described  in  subsection  (o)  (7) ; 

(ii)  in  the  case  of  home  health  agencies  to  which  the  financial 
security  requirement  described  in  subsection  (o)  (7)  applies,  any 
costs  attributed  to  interest  charged  such  an  agency  in  connec- 
tion with  amounts  borrowed  by  the  agency  to  repay  overpayments 
made  under  this  title  to  the  agency,  except  that  such  costs  may  be 
included  in  reasonable  cost  if  the  Secretary  determines  that  the 
agency  to  as  acting  in  good  faith  in  borrowing  the  amounts; 

(Hi)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  after  the  date  of  enactment  of  this  subparagraph  for  the 
purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency,  any  cost  incurred  by  such  agency  pursuant  to  any  such 
contract  (I)  tvhich  is  entered  into  for  a  period  exceeding  five 
years,  or  (II)  which  determines  the  amount  payable  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency's  reim- 
bursement or  claim  for  reimbursement  for  services  furnished  by 
the  agency  ;  and 

(iv)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  before  the  date  of  enactment  of  this  subparagraph  for 
the  purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency,  any  cost  incurred  by  such  agency  pursuant  to  any  such 
contract,  tohich  determines  the  amount  payable  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency's  reim- 
bursement or  claim  for  reimbursement  for  services  furnished  by 
the  agency,  to  the  extent  that  such  cost  exceeds  the  reasonable 
value  of  the  services  furnished  on  behalf  of  such  agency. 

(H)  In  determining  such  reasonable  cost,  the  Secretary  may  not 
include  any  costs  incurred  by  a  provider  with  respect  to  any  service 
furnished  hi  connection  with  matters  for  which  payment  may  be  made 
under  this  title  and  furnished  pursuant  to  a  contract  between  the 
provider  and  any  of  its  subcontractors  which  is  entered  into  after 
the  date  of  enactment  of  this  subparagraph  and  the  value  or  cost  of 
which  is  $10,000  or  more  over  a  twelve-month  period  unless  the  con- 
tract contains  a  clause  to  the  effect  that  until  the  expiration  of  three 
years  after  the  furnishing  of  such  services  pursuant  to  such  contract, 
the  subcontractor  shall  make  available,  upon  request,  to  the  Secretary 
or  the  Comptroller  General  of  the  United  States  (or  any  of  their 
duly  authorized  representatives)  the  contract,  and  boohs,  documents, 
and  records  of  such  subcontractor  that  are  necessary  to  verify  the 
nature  and  extent  of  such  costs. 

(I)  Where  a  hospital  furnishes  inpatient  services  that  would  other- 
wise constitute  post-hospital  extended  care  services  if  furnished  by 
a  skilled  nursing  facility  on  the  basis  of  a  determination  made  by  a 
Professional  Standards  Review  Organization  (or,  in  the  absence  of 
such  a,  qualified  organization,  by  such  organization  or  agency  with 
review  responsibility  as  is  otherwise  provided  for  under  this  title) 
that  (i)  post-hospital  extended  care  ser^vices  are  medically  necessary ; 
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and  (ii)  such  services  are  not  otherwise  available  (as  determined  in 
accordance  tvith  criteria  established  by  the  Secretary)  at  the  time 
the  determination  is  made  that  post-hospital  extended  care  services 
rather  than  inpatient  hospital  services  are  medically  necessary  (and 
for  such  period  as  the  circumstances  described  in  clauses  (i)  and  (ii) 
continue  to  apply) ;  and  where  the  Secretary  finds  that  such  hospital 
(I)  has  had,  during  the  immediately  preceding  calendar  year,  an 
average  daily  occupancy  rate  of  less  than  80  percent,  and  (II)  could 
be  granted  a  certificate  of  need  for  the  provision  of  long-term  care 
services  from  the  designated  State  health  planning  and  development 
agency  for  the  State  in  which  the  hospital  is  located,  the  reasonable 
cost  of  such  services  for  such  hospital  shall  be  computed  as  provided 
for  in  section  188^  (a).  Where  payment  is  made  in  accordance  with 
the  preceding  sentence,  the  individual  who  is  furnished  such  services 
will  be  deemed  to  have  received  post-hospital  extended  care  services 
in  like  manner  and  to  the  same  extent  as  if  the  services  furnished  to 
him  had  been  post-hospital  extended  care  services  furnished  by  a  skilled 
nursing  facility  under  an  agreement  under  section  1866. 

Arrangements  for  Certain  Services 

(w)  (1)  The  term  "arrangements"  is  limited  to  arrangements  under 
which  receipt  of  payment  by  the  hospital,  a  skilled  nursing  facility, 
community  mental  health  center,  or  home  health  agency  (whether  in 
its  own  right  or  as  agent)  with  respect  to  services  for  which  an  indi- 
vidual is  entitled  to  have  payment  made  under  this  title,  discharges 
the  liability  of  such  individual  or  any  other  person  to  pay  for  the 
services. 

*  *  #  *  *  *  * 

Institutional  Planning 

(z)  An  overall  plan  and  budget  of  a  hospital,  [extended  care  fa- 
cility,] skilled  nursing  facility,  comprehensive  outpatient  rehabilita- 
tion facility,  or  home  health  agency  shall  be  considered  sufficient  if 
it— 

(1)  provides  for  an  annual  operating  budget  which  includes 
all  anticipated  income  and  expenses  related  to  items  which  would, 
under  generally  accepted  accounting  principles,  be  considered  in- 
come and  expense  items  (except  that  nothing  in  this  paragraph 
shall  require  that  there  be  prepared,  in  connection  with  any 
budget  an  item-by-item  identification  of  the  components  of  each 
type  of  anticipated  expenditure  or  income)  ; 

(2)  provides  for  a  capital  expenditures  plan  for  at  least  a  3- 
year  period  (including  the  year  to  which  the  operating  budget 
described  in  subparagraph  (1)  is  applicable)  which  includes  and 
identifies  in  detail  the  anticipated  sources  of  financing  for,  and 
the  objectives  of,  each  anticipated  expenditure  in  excess  of 
$100,000  related  to  the  acquisition  of  land,  the  improvement  of 
land,  buildings,  and  equipment,  and  the  replacement,  moderniza- 
tion, and  expansion  of  the  buildings  and  equipment  which  would 
under  generally  accepted  accounting  principles,  be  considered 
capital  items; 
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(3)  provides  for  review  and  updating  at  least  annually;  and 

(4)  is  prepared,  under  the  direction  of  the  governing  body  of 
the  institution  or  agency,  by  a  committee  consisting  of  representa- 
tives of  the  governing  body,  the  administrative  staff  and  the 
medical  staff  (if  any)  of  the  institution  or  agency. 

Rural  Health  Clinic  Services 

(aa)  (1)  The  term  "rural  health  clinic  services"  means — 

(A)  physicians'  services  and  such  services  and  supplies  as  are 
covered  under  section  1861  (s)  (2)  (A)  if  furnished  as  an  incident 
to  a  physician's  professional  service  and  items  and  services  de- 
scribed in  section  1861  (s)  (10) ; 

(B)  such  services  furnished  by  a  physician  assistant  or  by  a 
nurse  practitioner  and  such  services  and  supplies  furnished  as  an 
incident  to  his  service  as  would  otherwise  be  covered  if  furnished 
by  a  physician  or  as  an  incident  to  a  physician's  service,  and 

(C)  in  the  case  of  a  rural  health  clinic  located  in  an  area  in 
which  there  exists  a  shortage  of  home  health  agencies,  part-time 
or  intermittent  nursing  care  and  related  medical  supplies  (other 
than  drugs  and  biologicals)  furnished  by  a  registered  profes- 
sional nurse  or  licensed  practical  nurse  to  a  homebound  individual 
under  a  written  plan  of  treatment  (i)  established  and  periodi- 
cally reviewed  by  a  physician  described  in  paragraph  (2)  (B),  or 
(ii)  established  by  a  nurse  practitioner  or  physician  assistant  and 
periodically  reviewed  and  approved  by  a  physician  described  in 
paragraph  (2)(B), 

when  furnished  to  an  individual  as  an  outpatient  of  a  rural  health 
clinic. 

(2)  The  term  "rural  health  clinic"  means  a  facility  which — 

(A)  is  primarily  engaged  in  furnishing  to  outpatients  services 
described  in  subparagraphs  (A)  and  (B)  of  paragraph  (1)  ; 

(B)  in  the  case  of  a  facility  which  is  not  a  physician-directed 
clinic,  has  an  arrangement  (consistent  with  the  provisions  of 
State  and  local  law  relative  to  the  practice,  performance,  and 
delivery  of  health  services)  with  one  or  more  physicians  (as 
defined  in  subsection  (r)  (1) )  under  which  provision  is  made  for 
the  periodic  review  by  such  physicians  of  covered  services  fur- 
nished by  physician  assistants  and  nurse  practitioners,  the  super- 
vision and  guidance  by  such  physicians  or  physician  assistants 
and  nurse  practitioners,  the  preparation  by  such  physicians  of 
such  medical  orders  for  care  and  treatment  of  clinic  patients  as 
may  be  necessary,  and  the  availability  of  such  physicians  for 
such  referral  of  and  consultation  for  patients  as  is  necessary  and 
for  advice  and  assistance  in  the  management  of  medical  emer- 
gencies; and,  in  the  case  of  a  physician-directed  clinic,  has  one 
or  more  of  its  staff  physicians  perform  the  activities  accomplished 
through  such  an  arrangement; 

( C )  maintains  clinical  records  on  all  patients  ; 

(D)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and  ad- 
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mission  of  patients  requiring  inpatient  services  or  such  diagnostic 
or  other  specialized  services  as  are  not  available  at  the  clinic ; 

(E)  has  written  policies,  which  are  developed  with  the  advice 
of  (and  with  provision  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or  more 
physicians  and  one  or  more  physician  assistants  or  nurse  practi- 
tioners, to  govern  those  services  described  in  paragraph  ( 1 )  which 
it  furnishes ; 

(F)  has  a  physician,  physician  assistant,  or  nurse  practitioner 
responsible  for  the  execution  of  policies  described  in  subpara- 
graph (E)  and  relating  to  the  provision  of  the  clinic's  services, 

(G)  directly  provides  routine  diagnostic  services,  including 
clinical  laboratory  services,  as  prescribed  in  regulations  by  the 
Secretary,  and  has  prompt  access  to  additional  diagnostic  services 
from  facilities  meeting  requirements  under  this  title ; 

(H)  in  compliance  with  State  and  Federal  law,  has  available 
for  administering  to  patients  of  the  clinic  at  least  such  drugs  and 
biologicals  as  are  determined  by  the  Secretary  to  be  necessary  for 
the  treatment  of  emergency  cases  (as  defined  in  regulations)  and 
has  appropriate  procedures  or  arrangements  for  storing,  admin- 
istering, and  dispensing  any  drugs  and  biologicals; 

(I)  has  appropriate  procedures  for  review  of  utilization  of 
clinic  services  to  the  extent  that  the  Secretary  determines  to  be 
necessary  and  feasible ;  and 

(J)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  the  individuals 
who  are  furnished  services  by  the  clinic. 
For  the  purposes  of  this  title,  such  term  includes  only  a  facility 
which  (i)  is  located  in  an  area  that  is  not  an  urbanized  area  (as  de- 
fined by  the  Bureau  of  the  Census)  and  that  is  designated  by  the  Sec- 
retary either  (I)  as  an  area  with  a  shortage  of  personal  health  services 
under  section  1302(7)  of  the  Public  Health  Service  Act  or  (II)  as  a 
health  manpower  shortage  area  described  in  section  332(a)  (1)  (A)  of 
that  Act  because  of  its  shortage  of  primary  medical  care  manpower, 
(ii)  has  filed  an  agreement  with  the  Secretary  by  which  it  agrees  not  to 
charge  any  individual  or  other  person  for  items  or  services  for  which 
such  individual  is  entitled  to  have  payment  made  under  this  title,  ex- 
cept for  the  amount  of  any  deductible  or  coinsuarnce  amount  imposed 
with  respect  to  such  items  or  services  (not  in  excess  of  the  amount 
customarily  charged  for  such  items  and  services  by  such  clinic),  pur- 
suant to  subsections  (a)  and  (b)  of  section  1833,  (iii)  employs  a  physi- 
cian assistance  or  nurse  practitioner,  and  (iv)  is  not  a  rehabilitation 
agency  or  a  facility  which  is  primarily  for  the  care  and  treatment  of 
mental  diseases.  A  facility  that  is  in  operation  and  qualifies  as  a  rural 
health  clinic  under  this  title  or  title  XIX  and  that  subsequently  fails 
to  satisfy  the  requirement  of  clause  (i)  shall  be  considered,  for  pur- 
poses of  this  title  and  title  XIX,  as  still  satisfying  the  requirement  of 
such  clause. 

Physician  Assistant  and  Nurse  Practitioner 

E(3)3  (hh)  The  term  "physician  assistant"  and  the  term  "nurse 
practitioner"  mean£,  for  the  purposes  of  paragraphs  (1)  and  (2),]  a 
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physician  assistant  or  nurse  practitioner  who  performs  such  services  as 
such  individual  is  legally  authorized  to  perform  (in  the  State  in  which 
the  individual  performs  such  services)  in  accordance  with  State  law 
(or  the  State  regulatory  mechanism  provided  by  State  law),  and  who 
meets  such  training,  education,  and  experience  requirements  (or  any 
combination  thereof)  as  the  Secretary  may  prescribe  in  regulations. 

Community  Mental  Health  Center  Services 

(1)  The  term  "community  mental  health  center  services"  means 
the  following  items  and  services  furnished  to  an  individual  as  an 
outpatient  by  a  community  mental  health  center  or  (to  the  extent 
permitted  in  regulations  by  the  Secretary')  by  others  under  arrange- 
ments with  them  made  by  the  center — 

(A)  diagnostic,  therapeutic,  or  rehabilitative  services  fur- 
nished at  the  facility  and  crisis  intervention  outside  the  facility, 
when  furnished  by  a  physician  (as  defined  in  subsection  (r)  (1) ) 
or  any  qualified  mental  health  professional  (as  defined  by  the 
Secretary  in  regulations),  including  clinical  psychologists, 
psychiatric  nurses,  and  psychiatric  social  ivorkers; 

(B)  drugs  and  biologicals  tvhich  cannot,  as  determined  in 
accordance  with  regulations,  be  self -administered ;  and 

(C)  such  items  and  supplies  as  are  ordinarily  furnished  to 
outpatients  by  community  mental  health  centers  in  connection 
with  an  active  mental  health  program  of  diagnosis  and  treatment, 

excluding,  however,  any  item  or  service  if  it  ivould  not  be  included 
under  subsection  (b)  if  furnished  to  an  inpatient  of  a  hospital. 

(2)  The  term  "community  mental  health  center"  means  a  facility 
lohich — 

(A)  meets  the  definition  of  a  community  mental  health  center 
under  section  201  of  the  Community  Mental  Health  Centers  Act 
and  the  regulations  prescribed  thereunder; 

(B)  has  a  requirement  that  all  mental  health  services  are 
provided  under  the  supervision  of  a  physician  or  other  qualified 
mental  health  professional; 

(C)  meets  such  requirements  as  the  Secretary  may  prescribe 
with  respect  to  staffing  requirements  and  qualifications  of  the  staff; 

(D)  maintains  clinical  records  on  all  patients; 

(E)  has  in  effect  a  utilization  revieto  plan  in  accordance  with 
regulations  prescribed  by  the  Secretary ; 

(F)  has  in  effect  an  agreement  with  a  hospital  pursuant  to 
subsection  (1) ; 

(G)  in  the  case  of  a  community  mental  health  center  in  any 
State  in  which  State  or  applicable  local  law  provides  for  the 
licensing  of  community  mental  health  centers,  is  licensed  pur- 
suant to  such  law; 

(H)  has  appropriate  procedures  or  arrangements  (in  compli- 
ance with  applicable  State  and  Federal  laiu)  for  storing,  admin- 
istering, and  dispensing  drugs  and  biologicals ;  and 

(I)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  by  such  center". 
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Comprehensive  Outpatient  Rehabilitation  Facility  Services 

(dd)  (1)  The  term  " comprehensive  outpatient  rehabilitation  facility 
services"  msans  the  following  items  and  services  furnished  by  a  physi- 
cian or  other  qualified  professional  personnel  (as  defined  in  regula- 
tions by  the  Secretary)  to  an  individual  who  is  an  outpatient  of  a 
comprehensive  outpatient  rehabilitation  facility  under  a  plan  (for 
furnishing  such  items  and  services  to  such  individual)  established' 
and  periodically  reviewed  by  a  physician — 

(A )  physicians''  services; 

(B)  physical  therapy,  occupational  therapy,  speech  pathology 
service,  and  respiratory  therapy; 

(C)  prosthetic  and  orthotic  devices,  including  testing,  -fitting, 
or  training  in  the  use  of  prosthetic  an  orthotic  devices; 

(D)  social  and  psychological  services; 

(E)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse; 

(F)  drugs  and  biologicals  which  cannot,  as  determined  in 
accordance  with  regulations,  be  self  administered; 

(G)  supplies,  appliances,  and  equipment,  including  the  pur- 
chase or  rental  of  equipment;  and 

(H)  such  other  items  and  services  as  are  medically  necessary 
for  the  rehabilitation  of  the  patient  and  are  ordinarily  furnished 
by  comprehensive  outpatient  rehabilitation  facilities, 

excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  outpatient  of  a  hospital. 

(2)  The  term  u comprehensive  outpatient  rehabilitation' facility1'' 
means  a  facility  which — 

(A)  is  primarily  engaged  in  providing  (by  or  under  the  super- 
sion  of  physicians)  diagnostic,  therapeutic,  and  restorative  serv- 
ices to  outpatients  for  the  rehabilation  of  injured,  disabled,  or 
sick  persons; 

(B)  provides  at  least  the  following  comprehensive  outpatient 
rehabilitation  services:  (i)  physicians''  services  rendered  by 
physicians,  as  defined  in  section  1861  (r)  (1),  toho  are  available 
at  the  facility  on  a  full-  or  part-time  basis) ;  (ii)  physical  ther- 
apy; and  (Hi)  social  or  psychological  services; 

(C)  maintains  clinical  records  on  all  patients; 

(D)  has  policies  established  by  a  group  of  professional  per- 
sonnel (associated  with  the  facility),  including  one  or  more 
physicians  defined  in  subsection  (r)  (1)  to  govern  the  compre- 
hensive outpatient  rehabilitation  services  it  furnishes,  and  pro- 
vides for  the  carrying  out  of  such  policies  by  a  full-  or  part- 
time  physician  referred  to  in  subparagraph  (B)  (i) ; 

(E)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician; 

(F)  in  the  case  of  a  facility  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  facilities  of 
this  nature  (i)  is  licensed  pursuant  to  such  law,  or  (ii)  is 
approved  by  the  agency  of  such  State  or  locality,  responsible 
for  licensing  facilities  of  this  nature,  as  meeting  the  standard 
establishment  for  such  licensing; 
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(G)  has  in  effect  a  utilization  review  flan  in  accordance  ivith 
regulations  prescribed  by  the  Secretary; 

(H)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z) ;  and 

(I)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  by  such  facility, 
including  conditions  concerning  qualifications  of  personnel  in 
these  facilities. 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provisions  of  this  title, 
no  payment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services — 

(1)  which  are  not  reasonable  and  necessary  for  the  diagnosis 
or  treatment  of  illness  or  injury  or  to  improve  the  functioning  of 
a  malformed  body  member,  or,  in  the  case  of  items  and  services 
described  in  section  1861  (s)  (10),  which  are  not  reasonable  and 
necessary  for  the  prevention  of  illness ; 

*  *  *  *  *  *  * 

(7)  where  such  expenses  are  for  routine  physical  checkups,  eye- 
glasses or  eye  examinations  for  the  purpose  of  prescribing,  fitting, 
or  changing  eyeglasses,  procedures  performed  (during  the  course 
of  any  eye  examination)  to  determine  the  refractive  state  of  the 
eyes,  hearing  aids  or  examinations  therefore,  or  immunizations 
(except  as  othertvise  allowed  under  section  1861  (s)  (10)  and  para- 
graph (1)); 

******* 

(12)  where  such  expenses  are  for  services  in  connection  with 
the  care,  treatment,  filling,  removal,  or  replacement  of  teeth  or 
structures  directly  supporting  teeth,  except  that  payment  may  be 
made  under  part  A  in  the  case  of  inpatient  hospital  services  in 
connection  with  the  provision  of  such  dental  services  if  the  indi- 
vidual, because  of  his  underlying  medical  condition  and  clinical 
status,  or  because  of  the  severity  of  the  dental  procedure,  requires 
hospitalization  in  connection  with  the  provision  of  such  services  ; 
or 

(13)  where  such  expenses  are  for — 

(A)  the  treatment  of  flat  foot  conditions  and  the  prescrip- 
tion of  supporting  devices  therefor, 

(B)  the  treatment  of  subluxations  of  the  foot,  or 

(C)  routine  foot  care  (including  the  cutting  or  removal  of 
corns[,  warts,]  or  calluses,  the  trimming  of  nails,  and  other 
routine  hygienic  care). 

(b)  Payment  under  this  title  may  not  be  made  with  respect  to  any 
item  or  service  to  the  extent  that  payment  has  been  made,  or  can  rea- 
sonably be  expected  to  be  made  (as  determined  in  accordance  with 
regulations),  with  respect  to  such  item  or  service,  under  a  workmen's 
compensation  law  or  plan  of  the  United  States  or  a  State  or  under  an 
automobile  insurance  policy.  Any  payment  under  this  title  with  re- 
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spect  to  any  item  or  services  shall  be  conditioned  on  reimbursement 
to  the  appropriate  Trust  Fund  established  by  this  title  when  notice  or 
other  information  is  received  that  payment  for  such  item  or  service 
has  been  made  under  such  a  law  or  plan  or  policy, 

[(e)  (1)  Whenever  the  Secretary  determines  that  a  physician  or 
other  individual  practitioner  has  been  convicted  (on  or  after  the  date 
of  the  enactment  of  this  subsection,  or  within  such  period  prior  to  that 
date  as  the  Secretary  shall  specify  in  regulations)  of  a  criminal  offense 
related  to  such  physician's  or  practitioner's  involvement  in  the  pro- 
grams under  this  title  or  the  program  under  Title  XIX,  the  Secretary 
shall  suspend  such  physician  or  practitioner  from  participation  in  the 
program  under  this  title  for  such  period  as  he  may  deem  appropriate ; 
and  no  payment  may  be  made  under  this  title  with  respect  to  any  item 
or  service  furnished  by  such  physician  or  practitioner  during  the 
period  of  such  suspension.  The  provisions  of  paragraphs  (2)  and 
(3)  of  subsection  (d)  shall  apply  with  respect  to  determinations  made 
by  the  Secretary  under  this  subsection. 

[(2)  In  any  case  where  the  Secretary  under  paragraph  (1)  suspends 
any  physician  or  other  individual  practitioner  from  participation  in 
the  program  under  this  title,  he  shall — 

[(A)  promptly  notify  each  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  a  State  plan  approved 
under  title  XIX  of  the  fact,  circumstances,  and  period  of  such 
suspension;  and 

[(B)  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  physician  or  practitioner  of  the  fact  and  circumstances  of 
such  suspension,  request  that  appropriate  investigations  be  made 
and  sanctions  invoked  in  accordance  Avith  applicable  State  law 
and  policy,  and  request  that  such  State  or  local  agency  or  author- 
ity keep  the  Secretary  and  the  Inspector  General  of  the  Depart- 
ment of  Health,  Education,  and  Welfare  fully  and  currently  in- 
formed with  respect  to  any  actions  taken  in  response  to  such 
request.] 

(e)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  furnished  by  a  physician  or  other  individual  during  the 
period  when  he  is  barred,  pursuant  to  section  1127  from  participation 
in  the  program  under  this  title. 

*  ****** 

CONSULTATION  WITH  STATE  AGENCIES  AND  OTHER  ORGANIZATIONS  TO 
DEVELOP  CONDITIONS  OF  PARTICIPATION  FOR  PROVIDERS  OF  SERVICES 

Sec.  1863.  In  carrying  out  his  functions,  relating  to  determination 
of  conditions  of  participation  by  providers  of  services,  under  subsec- 
tions (e)(9),  (f)(4),  (g)(4),'  (j)  (11),  and  (o)  (6)  (o)(6),  and 
(dd)  (2)  (I)  of  section  1861,  the  Secretary  shall  consult  with  the 
Health  Insurance  Benefits  Advisory  Council  established  by  section 
1867,  appropriate  State  agencies,  and  recognized  national  listing  or 
accrediting  bodies,  and  may  consult  with  appropriate  local  agencies. 
Such  conditions  prescribed  under  any  of  such  subsections  may  be 
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varied  for  different  areas  or  different  classes  of  institutions  or  agen- 
cies and  may,  at  the  request  of  a  State,  provide  higher  requirements 
for  such  State  than  for  other  States ;  except  that,  in  the  case  of  any 
State  or  political  subdivision  of  a  State  which  imposes  higher  re- 
quirements on  institutions  as  a  condition  to  the  purchase  of  services 
(or  of  certain  specified  services)  in  such  institutions  under  a  State 
plan  approved  under  Title  I,  XVI,  or  XIX,  the  Secretary  shall  im- 
pose like  requirements  as  a  condition  to  the  payment  for  services  (of 
for  the  services  specified  by  the  State  or  subdivision)  in  such  institu- 
tions in  such  State  or  subdivision. 

USE  OF  STATE  AGENCIES  TO  DETERMINE  COMPLIANCE   BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  The  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  under  which  the  services  of  the 
State  health  agency  or  other  appropriate  State  agency  (or  the  ap- 
propriate local  agencies)  will  be  utilized  by  him  for  the  purpose  of 
determining  whether  an  institution  therein  is  a  hospital  or  skilled 
nursing  facility,  or  whether  an  agency  therein  is  a  home  health  agency, 
or  whether  a  facility  therein  is  a  rural  health  clinic  as  defined  in 
section  1861(aa)(2),  or  a  comprehensive  outpatient  rehabilitation 
facility  as  defined  in  section  1861  (dd)  (2).  or  whether  a  laboratory 
meets  the  requirements  of  paragraphs  [(10)]  (11)  and  [(11)1  {1®) 
of  section  1861 (s).  or  whether  a  clinic,  rehabilitation  agency  or  public 
health  agency  meets  the  requirements  of  subparagraph  (A)  or  (B),  as 
the  case  may  be,  of  section  1861  (p)  (4) ,  or  whether  a  facility  therein  is 
a  community  mental  health  center  as  defined  in  section  1861  (cc)  (2). 
To  the  extent  that  the  Secretary  finds  it  appropriate,  an  institution  or 
agency  which  such  a  State  (or  local)  agency  certifies  is  a  hospital, 
skilled  nursing  facility,  rural  health  clinic,  comprehensive  outpatient 
rehabilitation  facility,  or  home  health  agency,  or  a  community  mental 
health  center  (as  those  terms  are  defined  in  section  1861)  may  be 
treated  as  such  by  the  Secretary.  [Any  State  agency  which  has  such  an 
agreement  may  (subject  to  approval  of  the  Secretary)  furnish  to  a 
skilled  nursing  facility  after  proper  request  by  such  facility,  such  spe- 
cialized consultative  services  (which  such  agency  is  able  and  willing  to 
furnish  in  a  manner  satisfactory  to  the  Secretary)  as  such  facility  may 
need  to  meet  one  or  more  of  the  conditions  specified  in  section  1861  (j). 
Any  such  services  furnished  by  a  State  agency  shall  be  deemed  to  have 
been  furnished  pursuant  to  such  agreement.]  Within  90  days  follow- 
ing the  completion  of  each  survey  of  any  health  care  facility,  rural 
health  clinic,  comprehensive  outpatient  rehabilitation  facility,  labora- 
tory, community  mental  health  center,  clinic,  agency,  or  organization 
by  the  appropriate  State  or  local  agency  described  in  the  first  sentence 
of  this  subsection,  the  Secretary  shall  make  public  in  readily  available 
form  and  place  the  pertinent  findings  of  each  such  survey  relating  to 
the  compliance  of  each  such  health  care  facility,  rural  health  clinic, 
comprehensive  outpatient  rehabilitation  facility,  laboratory,  commu- 
nity mental  health  center,  clinic,  agency,  or  organization  with  (1)  the 
statutory  conditions  of  participation  imposed  under  this  title  and  (2) 
the  major  addition  conditions  which  the  Secretary  finds  necessary  in 


the  interest  of  health  and  safety  of  individuals  who  are  furnished  care 
or  services  by  any  such  health  care  facility,  rural  health  clinic,  compre- 
hensive outpatient  rehabilitation  facility,  laboratory,  community 
mental  health  center,  clinic,  agency,  or  organization. 

******* 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)(1)  *  *  * 

(2)  (A)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  amount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  1813(a)  (1)  or  (a)  (3),  section  1833(b),  or 
section  1861  (y)  (3)  with  respect  to  such  items  and  services  (not  in 
excess  of  the  amount  customarily  charged  for  such  items  and  services 
by  such  provider),  and  (ii)  an  amount  equal  to  20  per  centum  of  the 
reasonable  charges  for  such  items  and  services  (not  in  excess  of  20  per 
centum  of  the  amount  customarily  charged  for  such  items  and  services 
by  such  provider)  for  which  payment  is  made  under  part  B  (but  in 
the  case  of  items  and  services  furnished  to  individuals  with  end-stage 
renal  disease,  an  amount  equal  to  20  percent  of  the  estimated  amounts 
for  such  items  and  services  calculated  on  the  basis  established  by  the 
Secretary).  [In  the  case  of  items  and  services  described  in  section  1833 
(c),  clause  (ii)  of  the  preceding  sentence  shall  be  applied  by  substi- 
tuting for  20  per  centum  the  proportion  which  is  appropriate  under 
such  section.] 

*  *  *  *  *  *  * 

[(C)  A  provider  of  services  may  in  accordance  with  its  customary 
practice  also  appropriately  charge  any  such  individual  for  any  whole 
blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as  defined 
under  regulations)  furnished  him  with  respect  to  which  a  deductible 
is  imposed  under  section  1813(a)(2)  (except  that  (i)  any  excess  of 
such  charge  over  the  cost  to  such  provider  for  the  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  shall  be  deducted 
from  any  payment  to  such  provider  under  this  title,  (ii)  no  such 
charge  may  be  imposed  for  the  cost  of  administration  of  such  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  and 
(iii)  such  charge  may  not  be  made  to  the  extent  such  blood  (or  equiva- 
lent quantities  of  packed  red  blood  cells,  so  as  defined)  has  been  re- 
placed on  behalf  of  such  individual  or  arrangements  have  been  made 
for  its  replacement  on  his  behalf. 

[For  purposes  of  subparagraph  (C),  whole  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  furnished  an 
individual  shall  be  deemed  replaced  when  the  provider  of  services  is 
given  one  pint  of  blood  for  each  pint  of  blood  (or  equivalent  quanti- 
ties of  packed  red  blood  cells,  as  so  defined)  furnished  such  individual 
with  respect  to  which  a  deduction  is  imposed  under  section  1813 
(a)(2).] 

*  ****** 

(/)  (1)  Where  the  Secretary  determines  that  a  skilled  nursing  facil- 
ity which  hm  filed  an  agreement  pursuant  to  sithsection  (a)  (1)  or 


588 


which  has  been  certified  for  participation  in  a  plan  approved  under 
title  XIX  no  longer  substantially  meets  the  provisions  of  section 
1861  (j),  and  further  determines  that  the  facility's  deficiencies — 

(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  Secretary  shall  provide  for  the  termination  of  the  agree- 
ment or  of  the  certification  of  the  facility  and  shall  provide,  or 

(B)  do  not  immediately  jeopardize  the  health  ami  safety  of  its 
patients,  the  Secretary  may,  in  lieu  of  terminating  the  agree- 
ment or  certification  of  the  facility,  provide 

that  no  payment  shall  be  made  under  this  title  {and  order  a  State 
agency  established  or  designated  pursuant  to  section  1902  (a)  (5)  of 
this  Act  to  administer  or  supervise  the  administration  of  the  State 
plan  under  Title  XIX  of  this  Act  to  deny  payment  under  Title  XIX) 
with  respect  to  any  individual  admitted  to  such  facility  after  a  date 
specified  by  him. 

(2)  The  Secretary  shall  not  make  such  a  decision  with  respect  to 
a  facility  until  such  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  (j) ,  to  correct  its  deficiencies,  and,  following 
this  period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  Secretary's  decision  to  deny  payment  may  be  made  effec- 
tive only  after  such  notice  to  the  public  and  to  the  facility  as  may 
be  prescribed  in  regulations,  and  its  effectiveness  shall  terminate  (A) 
ivhen  the  Secretary  finds  that  the  facility  is  in  substantial  compliance 
(or  is  making  good  faith  efforts  to  achieve  substantial  compliance) 
with  the  provisions  of  section  1861  (j),  or  (B)  in  the  case  described 
in  paragraph  (1)  (B),  ivith  the  end  of  the  eleventh  month  following 
the  month  such  decision  is  made  effective,  whichever  occurs  first.  If 
a  facility  to  which  clause  (B)  of  the  previous  sentence  applies  still 
fails  to  substantially  meet  the  provisions  of  section  1861  (j)  on  the 
date  specified  in  such  clause,  the  Secretary  shall  terminate  such  facili- 
ty's agreement  or  provide  for  termination  of  such  facility's  certifica- 
tion, notwithstanding  the  provisions  of  paragraph  (2)  of  subsec- 
tion (b)  effective  with  the  first  day  of  the  first  month  following  the 
month  specified  in  such  clause. 

*  *  *  *  *  *  ♦ 

OVERPAYMENTS  ON  BEHALF  OF  INDIVIDUALS  AND  SETTLEMENT  OF  CLAIMS 
FOR  BENEFITS  ON  BEHALF  OF  DECEASED  INDIVIDUALS 

Sec.  1870.  (a)  *  *  * 

*  ****** 

[(f)  If  an  individual  who  received  medical  and  other  health  serv- 
ices for  which  payment  may  be  made  under  section  1832(a)  (1)  dies, 
and — 

[(1)  no  assignment  of  the  right  to  payments  was  made  by  such 
individual  before  his  death,  and 

[(2)  payment  for  such  services  has  not  been  made, 
payment  for  such  services  shall  be  made  to  the  physician  or  other 
person  who  provided  such  services,  but  payment  shall  be  made 
under  this  subsection  only  in  such  amount  and  subject  to  such  con- 
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ditions  as  would  have  been  applicable  if  the  individual  who  re- 
ceived the  services  had  not  died,  and  only  if  the  person  or  persons 
who  provided  the  services  agrees  that  the  reasonable  charge  is 
the  full  charge  for  the  services.] 

(/)  //  an  individual  who  received  medical  and  other  health  services 
for  which  payment  may  he  made  under  section  1832(a)  (1)  dies,  and 
no  assignment  of  the  right  to  "payment  for  such  services  was  made  by 
such  individual  before  his  death,  and  payment  for  such  services  has 
not  been  made — 

(/)  if  the  person  or  persons  who  furnished  the  services  agree 
that  the  reasonable  charge  is  the  full  charge  for  the  services,  pay- 
ment for  such  services  shall  be  made  to  such  person  or  persons, 
and 

(2)  if  the  person  or  persons  who  furnished  the  services  do  not 
agree  that  the  reasonable  charge  is  the  full  charge  for  the  serv- 
ices, payment  for  such  services  shall  be  made  on  the  basis  of  an 
itemized  bill  to  the  person  who  has  agreed  to  assume  the  legal 
obligation  to  make  payment  for  such  services  and  files  a  request 
for  payment  (tvith  such  accompanying  evidence  of  such  legal  ob- 
ligation as  may  be  required  in  regulations), 
but  only  in  such  amount  and  subject  to  such  conditions  as  would  be 
applicable  if  the  individual  tvho  received  the  services  had  not  died. 

Sj»  5j»  ?J»  !{•  jfc 

[payments  to  health  maintenance  organizations 

[Sec.  1876.  (a)  (1)  In  lieu  of  amounts  which  would  otherwise  be 
payable  pursuant  to  sections  1814(b)  and  1833(a),  the  Secretary  is 
authorized  to  determine,  by  actuarial  methods,  as  provided  in  this 
section,  but  only  with  respect  to  a  health  maintenance  organization 
with  which  he  has  entered  into  a  contract  under  subsection  (i),  a  per 
capita  rate  of  payment — 

[(A)  for  services  provided  under  parts  A  and  B  for  individ- 
uals enrolled  with  such  organization  pursuant  to  subsection  (e) 
who  are  entitled  to  hospital  insurance  benefits  under  part  A  and 
enrolled  for  medical  insurance  benefits  under  part  B,  and 

[(B)  for  services  provided  under  part  B  for  individuals  en- 
rolled with  such  organization  pursuant  to  subsection  (e)  who  are 
not  entitled  to  benefits  under  part  A  but  who  are  enrolled  for 
benefits  under  Part  B. 
[(2)  An  interim  per  capita  rate  of  payment  for  each  health  mainte- 
nance organization  shall  be  determined  annually  by  the  Secretary  on 
the  basis  of  each  organization's  annual  operating  budget  and  enroll- 
ment forecast  which  shall  be  submitted  (in  such  form  and  in  such  de- 
tail as  the  Secretary  may  prescribe)  at  least  90  days  before  the  begin- 
ning of  each  contract  year.  Each  interim  rate  shall  be  equal  to  the 
estimated  per  capita  cost  (based  upon  types  and  components  of  ex- 
penses otherwise  reimbursable  under  this  title)  of  providing  services 
defined  in  paragraph  (3)  ( A)  (iii) .  In  the  event  that  the  data  requested 
to  be  furnished  by  a  health  maintenance  organization  are  not  fur- 
nished timely,  such  reduction  in  interim  payments  may  be  made  by 
the  Secretary  as  is  appropriate,  until  such  time  as  a  reasonable  esti- 
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mate  of  per  capita  costs  can  be  made.  Each  month,  the  Secretary  shall 
pay  each  such  organization  its  interim  per  capita  rate,  in  advance,  for 
each  individual  enrolled  with  it  pursuant  to  subsection  (e).  Each  such 
organization  shall  submit  interim  estimated  cost  reports  and  enroll- 
ment data  on  a  quarterly  basis  in  such  form  and  manner  satsfactory 
to  the  Secretary,  and  the  Secretary  shall  adjust  each  interim  per  capita 
rate  to  the  extent  necessary  to  maintain  interim  payments  at  the  level 
of  current  costs.  Interim  payments  made  under  this  paragraph  shall 
be  subject  to  retroactive  adjustment  at  the  end  of  each  contract  year 
as  provided  in  paragraph  (3). 

[(3)  (A)  With  respect  to  any  health  maintenance  organization 
which  has  entered  into  a  risk  sharing  contract  with  the  Secretary  pur- 
suant to  subsection  (i)  (2)  (A)  payments  made  to  such  organization 
shall  be  subject  to  the  following  adjustments  at  the  end  of  each  con- 
tract year : 

[(i)  if  the  Secretary  determines  that  the  per  capita  incurred 
cost  of  any  such  organization  in  any  contract  year  for  providing 
services  described  in  paragraph  (1)  is  less  than  the  adjusted  aver- 
age per  capita  incurred  cost  (as  defined  herein)  of  providing 
such  services,  the  resulting  difference  (hereinafter  referred  to  as 
"savings")  shall  be  apportioned  following  the  close  of  a  contract 
year  for  such  year  between  such  organization  and  the  Federal 
Hospital  Insurance  Trust  Fund  and  the  Federal  Supplementary 
Medical  Insurance  Trust  Fund  (hereinafter  collectively  referred 
to  as  the  "Medicare  Trust  Funds")  as  follows : 

[(I)  savings  up  to  20  percent  of  the  adjusted  average  per- 
capita  cost  shall  be  apportioned  equally  between  such  orga- 
nization and  the  Medicare  Trust  Funds; 

[(II)  savings  in  excess  of  20  percent  of  the  adjusted  aver- 
age per  capita  cost  shall  be  apportioned  entirely  to  such 
Trust  Funds; 

[(ii)  if  the  Secretary  determines  that  the  per  capita  incurred 
cost  of  any  such  organization  in  any  contract  year  for  providing 
services  described  in  paragraph  (1)  is  greater  than  the  adjusted 
average  per  capita  incurred  cost  of  providing  such  services,  the 
resulting  difference  (hereinafter  referred  to  as  "losses")  shall  be 
absorbed  by  such  organization,  and  shall  be  carried  forward  and 
offset  from  savings  realized  in  later  years ; 

[(iii)  determination  of  any  amounts  payable  at  the  close  of  the 
contract  year  to  such  organization  or  to  the  Trust  Funds  shall  be 
made  as  follows : 

(I)  within  90  days  after  close  of  a  contract  year,  interim 
determination  of  the  amount  of  estimated  savings  and  appor- 
tionment thereof  shall  be  made,  actuarily,  on  the  basis  of 
interim  reports  of  costs  incurred  by  an  organization,  and  ad- 
justed average  per  capita  costs  incurred  (as  defined  herein), 
and  other  evidence  acceptable  to  the  Secretary  and  one-half 
of  any  amounts  deemed  payable  to  such  organization  or  the 
Trust  Funds  shall  be  paid  by  such  organization  or  the  Secre- 
tary as  appropriate ; 

[(II)  final  settlement  and  payment  by  the  Secretary  or 
organization,  as  appropriate,  of  any  additional  amounts  due 
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on  basis  of  such  final  settlement  will  be  made  where  adequate 

data  for  actuarial  computation  are  available,  in  timely  fashion 
following  submission  by  such  organization  of  reports  speci- 
fied in  subparagraph  (C)  of  this  paragraph ;  and 

[(III)  where  such  final  settlement  is  reached  more  than  90 
days  following  submission  of  reports  specified  in  subpara- 
graph (C)  of  this  paragraph,  any  amount  payable  by  the 
Secretary  or  organization  shall  be  increased  by  an  interest 
amount,  accruing  from  the  91st  day  following  submission  of 
such  report,  equal  to  the  average  rate  of  interest  payable  on 
Federal  obligations  if  issued  on  such  91st  day  for  purchase  by 
the  Trust  Funds, 
[(iv)  The  term  "adjusted  average  per  capita  cost"  means  the 
average  per  capita  amount  that  the  Secretary  determines  (on  the 
basis  of  actual  experience,  or  retrospective  actuarial  equivalent 
based  upon  an  adequate  sample  and  other  information  and  data, 
in  the  geographic  area  served  by  a  health  maintenance  organiza- 
tion or  in  a  similar  area,  with  appropriate  adjustment  to  assure 
actuarial  equivalence,  including  adjustments  relating  to  age  dis- 
tribution, sex,  race,  institutional  status,  disability  status,  and  any 
other  relevant  factors)  would  be  payable  in  any  contract  year  for 
services  covered  under  this  title  and  types  of  expenses  otherwise 
reimbursable  under  this  title  (including  administration  costs  in- 
curred by  organizations  described  in  sections  1816  and  1842)  if 
such  services  were  to  be  furnished  by  other  than  such  health  main- 
tenance organization. 
[(B)  With  respect  to  any  health  maintenance  organization  which 
has  entered  into  a  reasonable  cost  reimbursement  contract  with  the 
Secretary  pursuant  to  subsection  (i)  (2)  (B)  payments  made  to  such 
organization  shall  be  subject  to  suitable  retroactive  corrective  adjust- 
ments at  the  end  of  each  contract  year  so  as  to  assure  that  such  orga- 
nization is  paid  for  the  reasonable  cost  actually  incurred  (excluding 
therefrom  any  part  of  incurred  cost  found  to  be  unnecessary  in  the 
efficient  delivery  of  health  services)  for  the  types  of  expenses  otherwise 
reimbursable  under  this  title  for  providing  services  covered  under  this 
title  to  individuals  described  in  paragraph  (1) . 

[(C)  Any  contract  with  a  health  maintenance  organization  under 
this  title  shall  provide  that  the  Secretary  shall  require,  at  such  time 
following  the  expiration  of  each  acounting  period  of  a  health  main- 
tenance organization  (and  in  such  form  and  in  such  detail)  as  he  may 
prescribe : 

[(i)  that  such  health  maintenance  organization  report  to  him 
in  an  independently  certified  financial  statement  its  per  capita 
incurred  cost  based  on  the  types  and  components  of  expenses 
otherwise  reimbursable  under  this  title  for  providing  services 
described  in  paragraph  (1) ,  including  therein,  in  accordance  with 
accounting  procedures  prescribed  by  the  Secretary,  its  methods 
of  allocating  costs  between  individuals  enrolled  under  this  section 
and  other  individuals  enrolled  with  such  organizations ; 

[(ii)  that  failure  to  report  such  information  as  may  be  required 
may  be  deemed  to  constitute  evidence  of  likely  overpayment  on 
the  basis  of  which  appropriate  collection  action  may  be  taken ; 
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£(iu)  that  in  any  case  in  which  a  health  maintenance  organiza- 
tion is  related  to  another  organization  by  common  ownership  or 
control,  a  consolidated  financial  statement  shall  be  filed  and  that 
the  allowable  costs  for  such  organization  may  not  include  costs 
for  the  types  of  expense  otherwise  reimbursable  under  this  title, 
in  excess  of  those  which  would  be  determined  to  be  reasonable  in 
accordance  with  regulations  (providing  for  limiting  reimburse- 
ment to  costs  rather  than  charges  to  the  health  maintenance  orga- 
nization by  related  organizations  and  owners)  issued  by  the 
Secretary  in  accordance  with  section  1861 (v)  of  the  Social 
Security  Act ;  and 

[(iv)  that  in  any  case  in  which  compensation  is  paid  by  a  health 
maintenance  organization  substantially  in  excess  of  what  is  nor- 
mally paid  for  similar  services  by  similar  practitioners  (regard- 
less of  method  of  compensation),  such  compensation  may  as 
appropriate  be  considered  to  constitute  a  distribution  of  profits. 
[(4)  The  payments  to  health  maintenance  organizations  under  this 
subparagraph  with  respect  to  individuals  described  in  subsection  (a) 
(1)  (A)  shall  be  made  from  the  Federal  Hospital  Insurance  Trust 
Fund  and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund. 
The  portion  of  such  payment  to  such  an  organization  for  a  month  to 
be  paid  by  the  latter  trust  fund  shall  be  equal  to  200  percent  of  the 
sum  of — 

[(A)  the  product  of  (i)  the  number  of  covered  enrollees  of  such 
organization  for  such  month  (as  described  in  paragraph  (1)) 
who  have  attained  age  65,  and  (ii)  the  monthly  actuarial  rate 
for  supplementary  medical  insurance  for  such  month  as  deter- 
mined under  section  1938  (c)(1),  and 

[(B)  the  product  of  (i)  the  number  of  covered  enrollees  of  such 
organization  for  such  month  (as  described  in  paragraph  (1)) 
who  have  not  attained  age  65,  and  (ii)  the  monthly  actuarial  rate 
for  supplementary  medical  insurance  for  such  month  as  deter- 
mined under  section  1839  (c)  (4) . 
The  remainder  of  such  payment  shall  be  paid  by  the  former  trust 
fund.  For  limitation  on  Federal  participation  for  capital  expenditures 
which  are  out  of  conformity  with  a  comprehensive  plan  of  a  State  or 
areawide  planning  agency,  see  section  1122. 

[(b)  (1)  The  term  "health  maintenance  organization"  means  a  legal 
entity  which  provides  health  services  on  a  prepayment  basis  to  indi- 
viduals enrolled  with  such  organizations  and  which — 

[(A)  provides  to  its  enrollees  who  are  insured  for  benefits  under 
parts  A  and  B  of  title  or  for  benefits  under  part  B  alone, 
through  institutions,  entities,  and  persons  meeting  the  applicable 
requirements  of  section  1861,  all  of  the  services  and  benefits  cov- 
ered under  such  parts  (to  the  extent  applicable  under  subpara- 
graph (A)  or  (B)  of  subsection  (a)  (1) )  which  are  available  to 
individuals  residing  in  the  geographic  area  served  by  the 
organization ; 

[(B)  provides  such  services  in  the  manner  prescribed  by  section 
1301(b)  of  the  Public  Health  Service  Act,  except  that  solely  for 
the  purposes  of  this  section — 
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[(i)  the  term  "basic  health  services"  and  references  thereto 
shall  be  deemed  to  refer  to  the  services  and  benefits  included 
under  parts  A  and  B  of  this  title ; 

[(ii)  the  organization  shall  not  be  required  to  fix  the  basic 
health  services  payment  under  a  community  rating  system; 

[(iii)  the  additional  nominal  payments  authorized  by  sec- 
tion 1301(b)  (1)  (D)  of  such  Act  shall  not  exceed  the  limits 
applicable  under  subsection  (g)  of  this  section;  and 

[(iv)  payment  for  basic  health  services  provided  by  the 
organization  to  its  enrollees  under  this  section  or  for  serv- 
ices such  enrollees  receive  other  than  through  the  organiza- 
tion shall  be  made  as  provided  for  by  this  title ; 
[(C)  is  organized  and  operated  in  the  manner  prescribed  by 
section  1301(c)  of  the  Public  Health  Service  Act,  except  that 
solely  for  the  purposes  of  this  section — 

[(i)  the  term  "basic  health  services"  and  references  thereto 
shall  be  deemed  to  refer  to  the  services  and  benefits  included 
under  parts  A  and  B  of  this  title ; 

[(ii)  the  organization  shall  not  be  reimbursed  for  the  cost 
or  reinsurance  except  as  permitted  by  subsection  (i)  of  this 
section;  and 

[(iii)  the  organization  shall  have  an  open  enrollment 
period  as  provided  for  in  subsection  (k)  of  this  section. 
[(2)  (A)  The  duties  and  functions  of  the  Secretary,  insofar  as  they 
involve  making  determinations  as  to  whether  an  organization  is  a 
"health  maintenance  organization"  within  the  meaning  of  paragraph 
(1) ,  shall  be  administered  through  the  Assistant  Secretary  for  Health 
and  in  the  Office  of  the  Assistant  Secretary  for  Health,  and  the  admin- 
istration of  such  duties  and  functions  shall  be  integrated  with  the 
administration  of  section  1312  (a)  and  (b)  of  the  Public  Health  Serv- 
ice Act. 

[(B)  Except  as  provided  in  subparagraph  (A),  the  Secretary  shall 
administer  the  provisions  of  this  section  through  the  Administrator 
of  the  Health  Care  Financing  Administration. 

[(c)  The  benefits  provided  under  this  section  to  enrollees  of  an 
organization  which  has  entered  into  a  risk  sharing  contract  with  the 
Secretary  pursuant  to  subsection  (i)  (2)  (A)  shall  consist  of — 

[(1)  in  the  case  of  an  individual  who  is  entitled  to  hospital  in- 
surance benefits  under  part  A  and  enrolled  for  medical  insur- 
ance benefits  under  part  B — 

[(A)  entitlement  to  have  payment  made  on  his  behalf 
for  all  services  described  in  section  1812  and  section  1832 
which  are  furnished  to  him  by  the  health  maintenance  orga- 
nization with  which  he  is  enrolled  pursuant  to  subsection  (e) 
of  this  section ;  and 

[(B)  entitlement  to  have  payment  made  by  such  health 
maintenance  organization  to  him  or  on  his  behalf  for  (i) 
such  emergency  services  (as  defined  in  regulations),  (ii)  such 
urgently  needed  services  (as  defined  in  regulations)  fur- 
nished to  him  during  a  period  of  temporary  absence  (as  de- 
fined in  regulations)  from  the  geographic  area  served  by 
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the  health  maintenance  organization  with  which  he  is  en- 
rolled, and  (iii)  such  other  services  as  may  be  determined, 
in  accordance  with  subsection  (f),  to  be  services  which  the 
individual  was  entitled  to  have  furnished  by  the  health 
maintenance  organization,  as  may  be  furnished  to  him  by  a 
physician,  supplier,  or  provider  of  services,  other  than  the 
health  maintenance  organization  with  which  he  is  enrolled; 
and 

[(2)  in  the  case  of  an  individual  who  is  not  entitled  to  hospital 
insurance  benefits  under  part  A  but  who  is  enrolled  for  medical 
insurance  benefits  under  part  B,  entitlement  to  have  payment 
made  for  services  described  in  paragraph  (1),  but  only  to  the 
extent  that  such  services  are  also  described  in  section  1832. 
[(d)  Subject  to  the  provisions  of  subsection  (e),  every  individual 
described  in  subsection  (c)  shall  be  eligible  to  enroll  with  any  health 
maintenance  organization  (as  defined  in  subsection  (b))  which  serves 
the  geographic  area  in  which  such  individual  resides. 

[(e)  An  individual  may  enroll  with  a  health  maintenance  organiza- 
tion under  this  section,  and  may  terminate  such  enrollment,  as  may 
be  prescribed  by  regulations. 

[(f)  Any  individual  enrolled  with  a  health  maintenance  organiza- 
tion under  this  section  who  is  dissatisfied  by  reason  of  his  failure  to 
receive  without  additional  cost  to  him  any  health  service  to  which  he 
believes  he  is  entitled  shall,  if  the  amount  in  controversy  is  $100  or 
more,  be  entitled  to  a  hearing  before  the  Secretary  to  the  same  extent 
as  is  provided  in  section  205(b)  and  in  any  such  hearing  the  Secretary 
shall  make  such  health  maintenance  organization  a  party  thereto.  If 
the  amount  in  controversy  is  $1,000  or  more,  such  individual  or  health 
maintenance  organization  shall  be  entitled  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  section 
205(g). 

[(g)  (1)  If  the  health  maintenance  organization  provides  its  en- 
rollees  under  this  section  only  the  services  described  in  subsection  (c), 
its  premium  rate  or  other  charges  for  such  enrollees  shall  not  exceed 
the  actuarial  value  of  the  deductible  and  coinsurance  which  would 
otherwise  be  applicable  to  such  enrollees  under  part  A  and  part  B,  if 
they  were  not  enrolled  under  this  section. 

[(2)  If  the  health  maintenance  organization  provides  to  its  en- 
rollees under  this  section  services  in  addition  to  those  described  in  sub- 
section (c),  election  of  coverage  for  such  additional  services  shall  be 
optional  for  such  enrollees  and  such  organization  shall  furnish  such 
enrollees  with  information  on  the  portion  of  its  premium  rate  or  other 
charges  applicable  to  such  additional  services.  The  portion  of  its  pre- 
mium rate  or  other  charges  applicable  to  the  services  described  in  sub- 
section (c)  shall  not  exceed  the  actuarial  value  of  the  deductible  and 
coinsurance  which  would  otherwise  be  applicable  to  such  enrollees  un- 
der part  A  and  part  B  if  they  were  not  enrolled  under  this  section. 

[(h)  (1)  Except  as  provided  in  paragraph  (2),  each  health  mainte- 
nance organization  with  which  the  Secretary  enters  into  a  contract 
under  this  section  shall  have  an  enrolled  membership  at  least  half 
of  which  consists  of  individuals  who  have  not  attained  age  65. 

[(2)  The  Secretary  may  waive  the  requirement  imposed  in  para- 
graph (1)  for  a  period  of  not  more  than  three  years  from  the  date  a 
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health  maintenance  organization  first  enters  into  an  agreement  with 
the  Secretary  pursuant  to  subsection  (i),  but  only  for  so  long  as  such 
organization  demonstrates  to  the  satisfaction  of  the  Secretary  by  the 
submission  of  its  plan  for  each  year  that  it  is  making  continuous  efforts 
and  progress  toward  compliance  with  the  previsions  of  paragraph  (1) 
within  such  three-year  period. 

[(i)  (1)  Subject  to  the  limitations  contained  in  subparagraph  (A) 
and  (B)  of  paragraph  (2),  the  Secretary  is  authorized  to  enter  into 
a  contract  with  any  health  maintenance  organization  which  under- 
takes to  provide,  on  an  interim  per  capita  prepayment  basis,  the  serv- 
ices described  in  section  1832  (and  section  1812,  in  the  case  of  indi- 
viduals who  are  entitled  to  hospital  insurance  benefits  under  part  A) 
to  individuals  enrolled  with  such  organization  pursuant  to  subsec- 
tion (e). 

£(2)  (A)  If  the  health  maintenance  organization  (i)  has  a  current 
enrollment  of  not  less  than  25,000  members  on  a  prepaid  capitation 
basis  and  has  been  the  primary  source  of  health  care  of  at  least  8,000 
persons  in  each  of  the  two  years  immediately  preceding  the  contract 
year,  or  (ii)  serves  a  nonurban  geographic  area,  has  a  current  enroll- 
ment of  not  less  than  5,000  members  on  a  prepaid  capitation  basis 
and  has  been  the  primary  source  of  health  care  for  at  least  1,500  per- 
sons in  each  of  the  three  years  immediately  preceding  the  contract 
year,  the  Secretary  may  enter  into  a  risk  sharing  contract  with  such 
organization  pursuant  to  which  any  savings,  as  determined  pursuant 
to  subsection  (a)  (3)  (A),  are  shared  between  such  organization  and 
the  Medicare  Trust  Funds  in  the  manner  prescribed  in  such  subsec- 
tion. For  purposes  of  this  subparagraph,  a  health  maintenance  orga- 
nization shall  be  considered  to  serve  a  nonurban  geographic  area  if  it 
is  located  in  a  nonmetropolitan  county  (that  is,  a  county  with  fewer 
than  50,000  inhabitants),  or  if  it  has  at  least  one  such  county  in  its 
normal  service  area,  or  if  it  is  located  outside  of  a  metropolitan  area 
and  its  facilities  are  within  reasonable  travel  distance  (as  defined 
by  the  Secretary)  of  fewer  than  50,000  individuals.  No  health  main- 
tenance organization  which  has  entered  into  a  risk-sharing  contract 
with  the  Secretary  under  this  subparagraph  and  has  voluntarily  ter- 
minated such  contract  may  again  enter  into  such  a  contract. 

[(B)  If  the  health  maintenance  organization  does  not  meet  the  re- 
quirements of  subparagraph  (A),  or  if  the  Secretary  is  not  satisfied 
that  the  health  maintenance  organization  has  the  capacity  to  bear  the 
risk  of  potential  losses  as  determined  under  clause  (ii)  of  subsection 
(a)  (3)  (A),  or  if  the  health  maintenance  organization  meeting  the  re- 
quirements of  subparagraph  (A)  so  elects,  or  if  an  organization  does 
not  fully  meet  the  requirements  of  section  1876(b)  but  has  demon- 
strated to  the  satisfaction  of  the  Secretary  that  it  is  making  reasonable 
efforts  to  meet,  and  is  developing  the  capability  to  fully  meet,  such 
requirements,  and  that  it  fully  meets  such  basic  requirements  as  the 
Secretary  shall  prescribe  in  regulations,  the  Secretary  may,  if  he  is 
otherwise  satisfied  that  the  health  maintenance  organization  or  other 
organization  is  able  to  perform  its  contractual  obligations  effectively 
and  efficiently,  enter  into  a  contract  with  such  organization  pursuant  to 
which  such  organization  is  reimbursed  on  the  basis  of  its  reasonable 
cost  (as  defined  in  section  1861  (v))  in  the  manner  prescribed  in  sub- 
section (a)  (3)  (B). 
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[(3)  Such  contract  may,  at  the  option  of  such  organization,  pro- 
vide that  the  Secretary  (A)  will  reimburse  hospitals  and  skilled  nurs- 
ing facilities  for  the  reasonable  cost  (as  determined  under  section 
18(51  ( v) )  of  services  furnished  to  individuals  enrolled  with  such  orga- 
nization pursuant  to  subsection  (e),  and  (B)  will  deduct  the  amount 
of  such  reimbursement  from  payments  which  would  otherwise  be  made 
to  such  organization.  If  a  health  maintenance  organization  pays  a 
hospital  or  skilled  nursing  facility  directly,  the  amount  paid  shall  not 
exceed  the  reasonable  cost  of  the  services  (as  determined  under  sec- 
tion 1861  ( v) )  unless  such  organization  demonstrates  to  the  satisfaction 
of  the  Secretary  that  such  excess  payments  are  justified  on  the  basis 
of  advantages  gained  by  the  organization. 

[(4)  Each  contract  under  this  section  shall  be  for  a  term  of  at  least 
one  year,  as  determined  by  the  Secretary,  and  may  be  made  automati- 
cally renewable  from  term  to  term  in  the  absence  of  notice  by  either 
party  of  intention  to  terminate  at  the  end  of  the  current  term ;  except 
that  the  Secretary  may  terminate  any  such  contract  at  any  time  ( after 
such  reasonable  notice  and  opportunity  for  hearing  to  the  health  main- 
tenance organization  involved  as  he  may  provide  in  regulations) ,  if 
he  finds  that  the  organization  (A)  has  failed  substantially  to  carry 
out  the  contract,  (B)  is  carrying  out  the  contract  in  a  manner  incon- 
sistent with  the  efficient  and  effective  administration  of  this  section,  or 

(C)  no  longer  substantially  meets  the  applicable  conditions  of  sub- 
section (b). 

[(5)  The  effective  date  of  any  contract  executed  pursuant  to  this 
subsection  shall  be  specified  m  such  contract  pursuant  to  the 
regulations. 

[(6)  Each  contract  under  this  section — 

[(A)  shall  provide  that  the  Secretary,  or  any  person  or  orga- 
nization designated  by  him — 

[(i)  shall  have  the  right  to  inspect  or  otherwise  evaluate 
the  quality,  appropriateness,  and  timeliness  of  services  per- 
formed under  such  contract ;  and 

[(ii)  shall  have  the  right  to  audit  and  inspect  any  books 
and  records  of  such  health  maintenance  organization  which 
pertain  to  services  performed  and  determinations  of  amounts 
payable  under  such  contract ; 
[(B)  shall  provide  that  no  reinsurance  costs  (other  than  costs 
with  respect  to  out-of-area  services  and,  in  the  case  of  an  orga- 
nization which  has  entered  into  a  risk-sharing  contract  with  the 
Secretary  pursuant  to  paragraph  (2)  (A),  the  cost  of  providing 
any  member  with  basic  health  services  the  aggregate  value  of 
which  exceeds  $5,000  in  any  year),  including  any  underwriting 
of  risk  relating  to  costs  in  excess  of  adjusted  average  per  capita 
cost,  as  defined  in  clause  (iii)  of  subsection  (a)  (3)  (A),  shall  be 
allowed  for  purposes  of  determining  payments  authorized  under 
this  section ;  and 

[(C)  shall  contain  such  other  terms  and  conditions  not  incon- 
sistent with  this  section  as  the  Secretary  may  find  necessary, 
[(j)  The  function  vested  in  the  Secretary  by  subsection  (i)  may  be 
performed  without  regard  to  such  provisions  of  law  or  of  other  regula- 
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tions  relating  to  the  making,  performance,  amendment,  or  modifica- 
tion of  contracts  of  the  United  States  as  the  Secretary  may  determine 
to  be  inconsistent  with  the  furtherance  of  the  purposes  of  this  title  J 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS 

Sec.  1876  (a)  (1)  The  Secretary  shall  annually  determine  a  per 
capita  rate  of  payment — 

(A)  for  each  class  of  individuals  who  are  enrolled  (in  accord- 
ance with  this  section)  with  a  health  maintenance  organization 
which  has  entered  into  a  contract  under  this  section  and  who  are 
entitled  to  benefits  under  part  A  and  enrolled  under  part  B;  and 

(B)  for  each  class  of  individuals  who  are  so  enrolled  with  such 
an  organization  and  who  are  enrolled  under  part  B  only. 

Such  rate  for  each  class  shall  be  equal  to  95  percent  of  the  adjusted  aver- 
age per  capita  cost  for  that  class. 

(2)  For  purposes  of  this  section,  the  term  "adjusted  average  per 
capita  cost"  means  the  average  per  capita  amount  that  the  Secretary 
estimates  in  advance  (on  the  basis  of  actual  experience,  or  retrospective 
actuarial  equivalent  based  upon  an  adequate  sample  and  other  infor- 
mation and  data,  in  a  geographic  area  served  by  health  maintenance 
organization  or  in  a  samiliar  area,  with  appropriate  adjustments  to  as- 
sure actuarial  equivalence)  would  be  payable  in  any  contract  year  for 
services  covered  under  parts  A  and  B,  or  part  B  only,  and  types  of 
expenses  otherwise  reimbursable  under  parts  A  and  B,  or  part  B  only 
(including  administrative  costs  incurred  by  organization  described  in 
sections  1816  and  181$),  if  the  services  were  to  be  furnished  by  other 
than  a  health  maintenance  organization  or,  in  the  case  of  services 
covered  only  under  section  1861  (s)  (2)  (H),  if  the  services  were  to  be 
furnished  by  a  physician  or  as  an  incident  to  a  physician's  service. 

(3)  In  establishing  classes  of  individuals  for  purposes  of  this  sub- 
section, the  Secretary  shall  take  into  consideration  such  factors  as  age, 
sex,  institutional  status,  disability  status,  and  place  of  residence. 

(4)  After  determining  under  paragraph  (1)  the  rate  of  payment 
to  be  utilized  with  respect  to  a  health  maintenance  organization,  the 
Secretary  shall  make  monthly  payments,  in  advance  and  in  accord- 
ance with  such  rate,  except  as  provided  in  subsection  (i)  (2),  to  such 
organization  for  each  individual  enrolled  in  accordance  with  this  sec- 
tion with  the  organization.  Such  payments  shall  be  in  lieu  of  payments 
which  (in  the  absence  of  the  contract  entered  into  under  this  section) 
would  be  payable  otherwise  pursuant  to  section  1814(b)  or  1833(a) 
for  services  furnished  by  or  through  the  organization  to  individuals 
enrolled  with  the  organization  and  entitled  to  benefits  under  part  A 
and  enrolled  under  part  B  or  enrolled  under  part  B  only. 

(5)  The  payment  to  a  health  maintenance  organization  under  this 
subsection  for  individuals  enrolled  in  accordance  with  this  section 
with  the  organization  and  entitled  to  benefits  under  part  A  and  en- 
rolled under  part  B  shall  be  made  from  the  Federal  Hospital  Insur- 
ance Trust  Fund  and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund.  The  portion  of  that  payment  to  the  organization  for  a 
month  to  be  paid  by  the  latter  trust  fund  shall  be  equal  to  WO  percent 
of  the  sum  of — 
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(A)  the  product  of  (i)  the  number  of  such  individuals  for  the 

month  who  have  attained  age  65,  and  (it)  the  monthly  actuarial 
rate  for  supplementary  medical  insurance  for  the  month  as  deter- 
mined under  section  1839(c)  (1 )  /  and 

(B)  the  product  of  (i)  the  number  of  such  individuals  for  the 
month  who  have  not  attained  age  65 ,  and  (ii)  the  monthly  actu- 
arial rate  for  supplementary  medical  insurance  for  the  month 
as  determined  under  section  1839  (c)  (4). 

The  remainder  of  that  payment  shall  be  paid  by  the  former  trust  fund. 

(b)(1)  For  purposes  of  this  section,  the  term  "health  maintenance 
organization")  means  a  public  or  private  organization,  organized 
under  the  laws  of  any  State,  which  is  a  qualified  health  maintenance 
organization  (as  definied  in  section  1310(d)  of  the  Public  Health 
Service  Act)  or  which — 

(A)  provides  or  otherwise  makes  available  to  enrolled  partici- 
pants health  care  services,  including  at  least  the  following  health 
care  services:  physicians'1  services  performed  by  physicians  (as 
defined  in  section  1861  (r)  (1)),  inpatient  hospital  services,  labora- 
tory, X-ray,  emergency,  and  preventive  services,  and  out  of  area 
coverage; 

(B)  is  compensated  (except  for  deductibles,  coinsurance,  and 
copayments)  for  the  provision  of  health  care  services  to  enrolled 
participants  by  a  payment  which  is  paid  on  a  periodic  basis 
without  regard  to  the  date  the  health  care  services  are  provided 
and  which  is  fixed  without  regard  to  the  frequency,  extent,  or  hind 
of  health  care  service  actually  provided; 

(C)  provides  physicians'  services  primarily  (i)  directly 
through  physicians  who  are  either  employees  or  partners  of  such 
organizations,  or  (ii)  through  arrangements  with  individual  phy- 
sicians or  one  or  more  groups  of  physicians  (organized  on  a  group 
practice  or  individual  practice  basis) ; 

(D)  assumes  full  financial  risk  on  a  prospective  basis  for  the 
provision  of  the  health  care  services  listed  w  subparagraph  (A), 
except  that  a  health  maintenance  organization  may  obtain  insur- 
ance or  make  other  arrangements — 

(i)  for  the  cost  of  providing  to  any  enrolled  participant 
health  care  services  listed  in  subparagraph  (A)  the  aggre- 
gate value  of  which  exceeds  $5,000  in  any  year, 

(ii)  for  the  cost  of  health  care  services  listed  in  subpara- 
graph (A)  provided  to  its  enrolled  participants  other  than 
through  the  organization  because  medical  necessity  required 
their  provision  before  they  could  be  secured  through  the  orga- 
nization, and 

(Hi)  for  not  more  than  90  percent  of  the  amount  by  which 
its  cost  for  any  of  its  fiscal  years  exceed  115  percent  of  its 
income  for  such  fiscal  year;  and 

(E)  has  made  adequate  provision  against  the  risk  of  insolv- 
ency, which  provision  is  satisfactory  to  the  Secretary. 

(2)  the  Secretary  may  not  enter  into  a  contract  with  a  health  main- 
tenance organization  under  this  section,  unless  with  respect  to  indi- 
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victuals  enrolled  with  the  organization  under  this  section,  the  follow- 
ing requirements  are  met  : 

(A)  Benefit  package. — The  organization  must  provide  to  such 
individuals  who  are — 

(i)  entitled  to  benefits  under  part  A  and  enrolled  under 
part  B,  only  those  services  covered  under  parts  A  and  B  of 
this  title, 

(ii)  only  enrolled  under  part  B,  only  those  services  covered 
under  such  part, 

except  that,  in  addition,  the  organization  may  provide  such  in- 
dividuals with  such  additional  health  care  services  either  as  the 
Secretary  may  approve  or  as  such  individuals  may  elect,  at  their 
option,  to  have  covered.  The  Secretary  shall  approve  any  such 
additional  health  care  services  which  the  organization  proposes  to 
offer  to  such  individuals,  unless  the  Secretary  determines  that  in- 
cluding such  additional  services  will  substantially  discourage  en- 
rollment by  covered  individuals  with  the  organization. 

(B)  Limits  on  deductibles,  coinsurance,  and  copayments. — 
The  amount  of  any  deductibles,  coinsurance,  and  copayments  re- 
quired by  such  individuals  will  not  exceed  the  limits  applicable 
under  subsection  (g)  of  this  section. 

(C)  Providers. — The  organization  must  provide  the  services 
described  in  subparagraph  (A)  to  such  individuals  through  in- 
stitutions, entities,  and  persons  meeting  the  applicable  require- 
ments of  section  1861. 

(D)  Open  enrollment. — The  organization  must  have  an  open 
enrollment  period,  for  the  enrollment  of  such  individuals,  of  rea- 
sonable duration  at  least  every  year  during  which  it  accepts  up  to 
the  limits  of  its  capacity  and  without  restrictions,  except  as  may  be 
authorized  in  regulations,  individuals  who  are  eligible  to  enroll 
under  subsection  (d)  in  the  order  in  which  they  apply  for  enroll- 
ment, unless  to  do  so  would  result  in  failure  to  meet  the  require- 
ments of  subsection  (h)  or  would  result  in  the  enrollment  of  en- 
rollees  substantially  nonrepresentative,  as  determined  in  accord- 
ance with  regulations  of  the  Secretary,  of  the  population  in  the 
geographic  area  served  by  the  organization. 

(E)  Expulsion  of  members. — The  organization  must  (i)  pro- 
vide assurances  to  the  Secretary  that  it  will  not  expel  or  refuse  to 
re-enroll  any  such  individual  because  of  the  individuals  health 
statics  or  requirements  for  health  care  services,  and  (ii)  notify 
each  such  individual  of  such  fact  at  the  time  of  the  individual's 
enrollment. 

(F)  Availability  of  services. — The  organization  must — 
(i)  make  the  services  described  in  subparagraph  (A)  (and 

such  other  health  care  services  as  such  individuals  have  con- 
tracted for)  (I)  available  and  accessible  to  each  such  individ- 
ual, within  the  area  served  by  the  organization,  promptly  as 
appropriate  and  in  a  manner  which  assures  continuity,  and 
(II)  when  medically  necessary,  available  and  accessible  twen- 
ty-four hours  a  day  and  seven  days  a  week,  and 
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(ii)  provide  for  reimbursement  with  respect  to  services 
which  are  described  in  clause  (i)  and  which  are  provided  to 
such  an  individual  other  than  through  the  organization,  if  the 
services  were  medically  necessary  and  immediately  required 
because  of  an  unforeseen  illness,  injury,  or  condition. 

(G)  Grievance  procedures. — The  organization  must  provide 
meaningful  procedures  for  hearing  and  resolving  grievances  be- 
tween the  organization  {including  any  entity  or  individual 
through  which  the  organization  provides  health  care  services) 
and  such  individuals. 

(H)  Quality  assurance. — The  organization  must  have  ar- 
rangements, established  in  accordance  with  regulations  of  the 
Secretary,  for  an  ongoing  quality  assurance  program  for  health 
care  services  it  provides  to  such  individuals,  which  program  (i) 
stresses  health  outcomes  and  (ii)  provides  review  by  physicians 
and  other  health  care  professionals  of  the  process  followed  in  the 
provision  of  such  health  care  services. 

(c)  If  an  individual  is  enrolled  in  accordance  with  this  section 
with  a  health  maintenance  organization,  only  the  health  maintenance 
organization  shall  be  entitled  to  receive  payments  from  the  Secretary 
under  this  title  for  services  furnished  to  the  individual. 

(d)  Subject  to  the  provisions  of  subsection  (e),  every  individual  en- 
titled to  benefits  under  part  A  and  enrolled  under  part  B  or  enrolled 
under  part  B  only  (other  than  an  individual  medically  determined  to 
have  end-stage  renal  disease)  shall  be  eligible  to  enroll  under  this  sec- 
tion with  any  health  maintenance  organization  ivith  which  the  Sec- 
retary has  entered  into  a  contract  under  this  section  and  which  serves 
the  geographic  area  in  which  the  individual  resides. 

(e)  (1)  An  individual  may  enroll  under  this  section  with  a  health 
maintenance  organization  as  may  be  prescribed  in  regulations  and  may 
terminate  his  enrollment  with  the  health  maintenance  organization 
as  of  the  beginning  of  the  first  calendar  month  following  a  full  cal- 
endar month  after  the  request  is  made  for  such  termination. 

(2)  The  Secretary  may  prescribe  the  procedures  and  conditions  un- 
der ivhich  a  health  maintenance  organization  that  has  entered  into  a 
contract  unth  the  Secretary  under  this  subsection  may  inform  indi- 
viduals eligible  to  enroll  under  this  section  with  the  organization  about 
the  organization,  or  may  enroll  such  individuals  loith  the  organization. 

(/)  Any  individual  enrolled  with  a  health  maintenance  organization 
under  this  section  ivho  is  dissatisfied  by  reason  of  his  failure  to  receive 
any  health  care  service  to  which  he  believes  he  is  entitled  and  at  no 
greater  charge  than  he  believes  he  is  required  to  pay  shall,  if  the 
amount  in  controversy  is  $100  or  more,  be  entitled  to  a  hearing  before 
the  Secretary  to  the  same  extent  as  is  provided  in  section  205(b),  and 
in  any  such  hearing  the  Secretary  shall  make  the  health  maintenance 
organization  a  party.  If  the  amount  in  controversy  is  $1,000  or  more, 
the  individual  or  health  maintenance  organization  shall,  upon  notify- 
ing the  other  party,  be  entitled  to  judicial  review  of  the  Secretary's 
final  decision  as  provided  in  section  205(g),  and  both  the  individual 
and  the  health  maintenance  organization  shall  be  entitled  to  be  par- 
ties to  that  judicial  review. 

(g)(1)  In  no  case  may — 
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(A)  the  portion  of  a  health  maintenance  organization's  pre- 
mium rate  and  the  actuarial  value  of  its  deductibles,  coinsurance, 
and  copayments  charged  (with  respect  to  services  covered  under 
parts  A  and  B)  to  individuals  who  are  enrolled  in  accordance 
with  this  section  with  the  organization  and  who  are  entitled  to 
benefits  under  part  A  and  enrolled  under  part  B,  or 

(B)  the  portion  of  its  premium  rate  and  the  actuarial  value  of 
its  deductibles,  coinsurance,  and  copayments  charged  (with  re- 
spect to  services  covered  under  part  B)  to  individuals  who  are 
enrolled  in  accordance  with  this  section  with  the  organization  and 
enrolled  under  part  B  only 

exceed  the  actuarial  value  of  the  coinsurance  and  deductions  that 
would  be  applicable  on  the  average  to  individuals  enrolled  in  accord- 
ance with  this  section  with  the  organization  (or,  if  the  Secretary  finds 
that  adequate  data  are  not  available  to  determine  that  actuarial  value, 
other  appropriate  data)  and  entitled  to  benefits  under  part  A  and  en- 
rolled under  part  B,  or  enrolled  under  part  B  only,  respectively,  if 
they  were  not  members  of  a  health  maintenance  organization. 

(2)  If  the  health  maintenance  organization  provides  to  its  enrollees 
under  this  section  services  in  addition  to  services  covered  under  parts 
A  and  B  of  this  title,  election  of  coverage  for  such  additional  services 
(unless  such  services  have  been  approved  by  the  Secretary  under  sub- 
section (b)  (2)  (A) )  shall  be  optional  for  such  enrollees  and  such  or- 
ganization shall  furnish  such  enrollees  with  information  on  the  por- 
tion of  its  premium  rate  or  other  charges  applicable  to  such  additional 
services.  In  no  case  may  the  sum  of — 

(A )  the  portion  of  such  organization's  premium  rate  charged, 
with  respect  to  such  additional  services,  to  individuals  enrolled 
m  accordance  with  this  section,  and 

(B)  the  actuarial  value  of  its  deductibles,  coinsurance,  and  co- 
payments  charged,  with  respect  to  such  services,  to  such 
individuals 

exceed  the  adjusted  community  rate  for  such  services. 

(3)  For  purposes  of  this  section,  the  term  "adjusted  community 
rate''''  for  a  service  means,  at  the  election  of  a  health  maintenance  or- 
ganization, either — 

(A)  the  rate  of  payment  for  that  service  which  the  Secretary 
annually  estimates  would  apply  to  an  individual  enrolled  in  ac- 
cordance with  this  section  with  the  health  maintenance  organiza- 
tion if  the  rate  of  payment  were  determined  under  a  "community 
rating  system'''  (as  defined  in  section  1302  (8)  of  the  Public  Health 
Service  Act,  other  than  subparagraph  (0)),or 

(B)  such  portion  of  the  weighted  aggregate  premium,  which 
the  Secretary  annually  estimates  would  apply  to  an  individual 
enrolled  in  accordance  with  this  section  with  the  health  mainte- 
nance organization,  as  the  Secretary  annually  estimates  is  attribu- 
table to  that  service, 

but  adjusted  for  differences  between  the  utilization  characteristics  of 
the  individuals  enrolled  with  the  health  maintenance  organization 
under  this  section  and  the  utilization  characteristics  of  the  other  mem- 
bers of  the  organization  (or,  if  the  Secretary  finds  that  adequate  data 
are  not  available  to  adjust  for  those  differences,  the  differences  between 
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the  utilization  characteristics  of  individuals  in  other  health  mainte- 
nance organizations,  or  individuals  in  the  area,  in  the  State,  or  in  the 
United  States,  eligible  to  enroll  under  this  section  with  a  health  main- 
tenance organization  and  the  utilization  characteristics  of  the  rest  of 
the  population  in  the  area,  in  the  State,  or  in  the  United  States, 
respectively) . 

(4)  Notwithstanding  any  other  provision  of  law,  the  health  main- 
tenance organization  may  (in  the  case  of  the  provision  of  services  to 
an  individual  enrolled  in  accordance  with  this  section  for  an  illness  or 
injury  for  which  the  member  is  entitled  to  benefits  under  a  workman 's 
compensation  law  or  under  an  automobile  insurance  policy)  charge 
or  authorize  the  provider  of  such  services  to  charge,  in  accordance 
with  the  charges  allowed  under  such  law  or  policy — 

(A)  the  insurance  carrier,  employer,  or  other  entity  which 
under  such  law  or  policy  is  to  pay  for  the  provision  of  such  serv- 
ices, or 

(B)  such  member  to  the  extent  that  stwh  member  has  been  paid 
under  such  law  or  policy  for  such  services. 

(h)  (1)  Except  as  provided  in  paragraph  (2).  each  health  mainte- 
nance organization  with  which  the  Secretary  enters  into  a  contract 
under  this  section  shall  have,  for  the  duration  of  such  contract,  an 
enrolled  membership  at  least  half  of  which  consists  of  individuals  who 
are  not  entitled  to  benefits  under  this  title  or  under  a  State  plan  ap- 
proved under  title  XIX. 

(2)  The  Secretary  may  modify  or  waive  the  requirement  described 
in  paragraph  (1)  in  circumstances  which,  a*  determined  by  the  Sec- 
retary, warrant  special  consideration  (and  may  take  into  account,  in 
determining  whether  to  modify  or  waive  that  requirement,  the  reason- 
ableness of  the  organization's  premium  rate  and  other  charges  for 
members  entitled  to  benefits  under  this  title  or  under  a  State  plan  ap- 
proved under  title  XIX) ;  except  that  the  Secretary  may  make  such 
a  modification  or  waiver  only  on  the  condition  that  the  health  mainte- 
nance organization  will  not  have,  for  the  duration  of  such  contract, 
an  enrolled  membership  of  which  one-half  or  -more  are  individuals  en- 
titled to  benefits  under  part  A  or  enrolled  under  part  B. 

(i)  (1)  The  Secretary  may  enter  into  a  contract  with  any  health 
maintenance  organization,  as  defined  in  subsection  (b)(1),  for  the 
purpose  of  carrying  out  this  section. 

(2)  Each  contract  shall  provide  that — 

(A)  if  the  adjusted  community  rate,  as  defined  in  subsection 
(g)  (3),  for  services  covered  under  parts  A  and  B  (as  reduced 
for  the  actuarial  value  of  the  coinsurance  and  deductibles  under 
those  parts)  for  individuals  enrolled  in  accordance  with  this  sec- 
tion with  the  organization  and  entitled  to  benefits  under  part  A 
and  enrolled  in  part  B,  or 

(B)  if  such  adjusted  community  rate  for  services  under  part 
B  (as  reduced  for  the  actuarial  value  of  the  coi/nsurance  and  de- 
ductibles under  that  part)  for  individuals  enrolled  in  accordance 
with  this  section  with  the  organization  and  enrolled  under  part 
B  only 

is  less  than  the  average  of  the  per  capita  rates  of  payment  to  be  made 
under  subsection  (a)  (1)  at  the  beginning  of  an  annual  contract  period 
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for  individuals  enrolled  in  accordance  with  this  section  with  the  orga- 
nization and  entitled  to  benefits  under  part  A  and  enrolled  in  part  B,  or 
enrolled  in  part  B  only,  respectively,  the  health  maintenance  organiza- 
tion shall  provide  to  each  individual  enrolled  in  accordance  with  this 
section  with  the  organization  and  entitled  to  benefits  under  part  A  and 
enrolled  in  part  B,  or  enrolled  in  part  B,  respectively,  additional  bene- 
fits which  are  selected  by  the  health  mantenance  organization  and  which 
the  Secretary  finds  are  at  least  equal  in  value  to  the  difference  between 
the  average  per  capita  payment  and  the  adjusted  community  rate  (as  so 
reduced);  except  that  this  paragraph  shall  not  apply  with  respect  to 
any  organization  which  elects  to  receive  a  lesser  payment  to  the  extent 
that  there  is  no  longer  a  difference  between  the  average  per  capita  pay- 
ment and  adjusted  community  rate  (as  so  reduced).  If  the  Secretary 
finds  that  there  is  insufficient  enrollment  experience  to  determine  cm 
average  of  the  per  capita  rates  of  payment  to  be  made  under  subsec- 
tion (a)  (1)  at  the  beginning  of  a  contract  period,  the  Secretary  may 
determine  such  an  average  based  on  the  enrollment  experience  of  other 
contracts  entered  into  under  this  section. 

(3)  Such  additional  benefits  shall  be  (A)  the  reduction  of  the  pre- 
mium rate  or  other  charges  made  with  respect  to  services  furnished  by 
the  organization  to  individuals  enrolled  under  this  section,  or  (B)  the 
provision  of  additional  health  benefits,  or  both. 

(If)  The  effective  date  of  any  contract  executed  pursuant  to  this  sub- 
section shall  be  specified  in  the  contract. 

(5)  Each  contract  under  this  section — 

(A)  shall  provide  that  the  Secretary,  or  any  person  or  organi- 
zation designated  by  him — 

(i)  shall  have  right  to  inspect  or  otherwise  evaluate  the 
quality ,  appropriateness,  and  timeliness  of  services  performed 
under  the  contract,  and 

(ii)  shall  have  riqht  to  audit  and  inspect  any  boohs  and 
records  of  the  health  maintenance  organization  that  pertain 
(I)  to  the  ability  of  the  oraanization  to  bear  the  'risk  of  poten- 
tial financial  losses,  and  ( II)  to  services  performed  or  determi- 
nations of  amounts  payable  under  the  contract; 

(B)  shall  require  the  organization  to  provide  (and  pay  for) 
written  notice  in  advance  of  the  contractus  termination,  as  well  as  a 
description  of  alternatives  for  obtaining  benefits  under  this  title, 
to  each  individual  enrolled'  under  this  section  with  the  organiza- 
tion; and 

(O)  shall  contain  such  other  terms  and  conditions  not  inconsist- 
ent with  this  section  as  the  Secretary  may  find  necessary. 

(6)  The  Secretary  may  not  enter  into  contract  with  a  health  main- 
tenance organization  under  this  section  if  a  former  contract  with  that 
organization  under  this  section  was  terminated  at  the  reauest  of  the 
organization  within  the  preceding  five-year  period,  except  in  circum- 
stances tvhich  warrant  special  consideration,  as  determined  by  the 
Secretary. 

(7)  The  authority  vested  in  the  Secretary  by  this  subsection  may  be 
performed  without  regard  to  such  provisions  of  lata  or  regulations 
relating  to  the  making,  performance,  amendment,  or  modification  of 
contracts  of  the  United  States  as  the  Secretary  man  determine  to  be 
inconsistent  with  the  furtherance  of  the  purpose  of  this  title. 
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PENALTIES 

Sec.  1877.  (a)  *  *  * 

(b)  (1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in  whole 
or  in  part  under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

(2)  Whoever  knowingly  and  will f idly  offers  or  pays  any  remunera- 
tion (including  any  kickback,  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

PROVIDER  REIMBURSEMENT  REVIEW  BOARD 

Sec.  1878.  (a)  *f  * 

*  *  *  *  *  *  * 

(f)(1)  A  decision  of  the  Board  shall  be  final  unless  the  Secretary, 
on  his  own  motion,  and  within  60  days  after  the  provider  of  services  is 
notified  of  the  Board's  decision,  reverses,  affirms,  or  modifies  the 
Board's  decision.  Providers  shall  have  the  right  to  obtain  judicial  re- 
view of  any  final  decision  of  the  Board,  or  of  any  reversal,  affirmance, 
or  modification  by  the  Secretary,  by  a  civil  action  commenced  within 
60  days  of  the  date  on  which  notice  of  any  final  decision  by  the  Board 
or  of  any  reversal,  affirmance,  or  modification  by  the  Secretary  is 
received.  Providers  shall  also  have  the  right  to  obtain  judicial  review 
of  any  action  of  the  fiscal  intermediary  which  involves  a  question  of 
law  or  regulations  relevant  to  the  matters  in  controversy  whenever  the. 
Board  determines  (on  its  own  motion  or  at  the  request  of  a  provider 
of  services  as  described  in  the  following  sentence)  that  it  is  without 
authority  to  decide  the  question,  by  a  civil  action  commenced  within 
sixty  days  of  the  date  on  which  such  determination  is  rendered.  If  a 
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provider  of  services  may  obtain  a  hearing  under  subsection  (a)  and 
has  filed  a  request  for  such  a  hearing,  such  provider  may  file  a  request 
for  a  determination  by  the  Board  of  its  authority  to  decide  the  ques- 
tion of  law  or  regulations  relevant  to  the  matters  in  controversy  (ac- 
companied by  such  documents  and  materials  as  the  Board  shall  require 
for  purposes  of  rendering  such  determination) .  The  Board  shall  ren- 
der such  determination  in  writing  ivithin  thirty  days  after  the  Board 
receives  the  request  and  such  accompanying  documents  and  materials^ 
and  the  determination  shall  be  considered  a  final  decision  and  not 
subject  to  review  by  the  Secretary.  If  the  Board  fails  to  render  such 
determination  within  such  period,  the  provider  may  bring  a  civil 
action  (within  sixty  days  of  the  end  of  such  period)  with  respect  to 
the  matter  in  controversy  contained  in  such  request  for  a  hearing. 
Such  action  shall  be  brought  in  the  district  court  of  the  United  States 
for  the  judicial  district  in  which  the  provider  is  located  or  in  the  Dis- 
trict Court  for  the  District  of  Columbia  and  shall  be  tried  pursuant 
to  the  applicable  provisions  under  chapter  7  of  title  5,  United  States 
Code,  notwithstanding  any  other  provisions  in  section  205. 

*  *  *  *  *  % 

LIMITATION  ON  LIABILITY  OF  BENEFICIARY  WHERE  MEDICARE  CLAIMS  ARE 

DISALLOWED 

Sec.  1879.  (a)  *  *  * 

******* 

(e)  Where  payment  for  inpatient  hospital  services  or  extended  care 
services  may  not  be  made  under  part  A  of  this  title  on  behalf  of  an  indi- 
vidual entitled  to  benefits  under  such  part  solely  because  of  an  unin- 
tentional, inadvertent,  or  erroneous  action  with  respect  to  the  transfer 
of  such  individual  from  a  hospital  or  skilled  nursing  facility  that 
meets  the  requirements  of  sections  1861  (e)  or  (j)  by  such  a  provider 
of  services  acting  in  good  faith  in  accordance  with  the  advice  of  a 
utilization  review  committee,  professional  standards  review  organi- 
zation, or  fiscal  intermediary,  or  on  the  basis  of  a  clearly  erroneous 
administrative  decision  by  a  provider  of  services,  the  Secretary  shall 
take  such  action  with  respect  to  the  payment  of  such  benefits  as  he 
determines  may  be  necessary  to  correct  the  effects  of  such  uninten- 
tional, inadvertent,  or  erroneous  action. 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  *  *  * 

*  *  *  *  *  *  * 

(c)  (1)  (A)  *  *  * 

*  *  *  *  *  *  * 

(4)  The  Secretary  shall,  in  determining  whether  to  certify  addi- 
tional facilities  or  expansion  of  existing  facilities  within  a  network, 
take  into  account  the  network's  goals  and  performance  as  reflected  in 

the  network's  annual  report.  The  Secretary  may  not  find,  for  purposes 
of  such  certification,  that  the  addition  or  expansion  of  a  facility  with- 
in a  network  is  not  needed  if  the  State  health  planning  and  develop- 
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ment  agency,  fully  or  conditionally  designated  under  Title  XV  of  the 
Public  Health  Service  Act  for  the  State  in  tohich  the  facility  is  lo- 
cated, has  certified  under  section  1523(a)  (4)  (B)  of  such  Act  that  such 
addition  or  expansion  is  needed. 

(e)  (1)  Notwithstanding  any  other  provision  of  this  title,  the  Secre- 
tary may,  pursuant  to  agreements  with  approved  providers  of  services 
[and],  renal  dialysis  facilities,  and  nonprofit  entities  which  the  Secre- 
tary finds  can  furnish  equipment  economically  and  efficiently,  reim- 
burse such  providers  [and  facilities],  facilities,  and  nonprofit  entities 
(without  regard  to  the  deductible  and  coinsurance  provisions  of  this 
title)  for  the  reasonable  cost  of  the  purchase,  installation,  maintenance 
and  reconditioning  for  subsequent  use  of  artificial  kidney  and  auto- 
mated dialysis  peritoneal  machines  (including  supportive  equipment) 
which  are  to  be  used  exclusively  by  entitled  individuals  dialyzing  at 
home. 

(2)  An  agreement  under  this  subsection  shall  require  that  the  pro- 
vider [or  facility  will],  facility,  or  other  entity  will— 

(A)  make  the  equipment  available  for  use  only  by  entitled  in- 
dividuals dialyzing  at  home ; 

(B)  recondition  the  equipment,  as  needed,  for  reuse  by  such 
individuals  throughout  the  useful  life  of  the  equipment,  includ- 
ing modification  of  the  equipment  consistent  with  advances  in  re- 
search and  technology  ; 

(C)  provide  for  full  access  for  the  Secretary  to  all  records  and 
information  relating  to  the  purchase,  maintenance,  and  use  of  the 
equipment ;  and 

(D)  submit  such  reports,  data,  and  information  as  the  Secretary 
may  require  with  respect  to  the  cost,  management,  and  use  of  the 
equipment. 

*  *  *  *  *  #  * 

(g)  The  Secretary  shall  submit  to  the  Congress  on  [April]  July  1, 
1979,  and  [April]  July  1  of  each  year  thereafter  a  report  on  the  end 
stage  renal  disease  program,  including  but  not  limited  to — 

(1)  the  number  of  patients,  nationally  and  by  renal  disease 
network,  on  dialysis  (self -dialysis  or  otherwise)  at  home  and  in 
facilities ; 

(2)  the  number  of  new  patients  entering  dialysis  at  home  and 
in  facilities  during  the  year ; 

(3)  the  number  of  facilities  providing  dialysis  and  the  utiliza- 
tion rates  of  those  facilities ; 

(4)  the  number  of  kidney  transplants,  by  source  of  donor  organ  ; 

( 5 )  the  number  of  patients  awaiting  organs  for  transplant ; 

(6)  the  number  of  transplant  failures ; 

(7)  the  range  of  costs  of  kidney  acquisitions,  by  type  of  facility 
and  by  region ; 

(8)  the  number  of  facilities  providing  transplants  and  the 
number  of  transplants  performed  per  facility ; 

( 9)  patient  mortality  and  morbidity  rates : 

(10)  the  average  annual  cost  of  hospitalization  for  ancillary 
problems  in  dialysis  and  transplant  patients,  and  drug  costs  for 
transplant  patients ; 
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(11)  medicare  payment  rates  for  dialysis,  transplant  proce- 
dures, and  physician  services,  along  with  any  changes  in  such 
rates  during  the  year  and  the  reasons  for  those  changes ; 

(12)  the  results  of  cost- saving  experiments; 

(13)  the  results  of  basic  kidney  disease  research  conducted  by 
the  Federal  Government,  private  institutions,  and  foreign 
governments ; 

(14)  information  on  the  activities  of  medical  review  boards  and 
other  networks  organizations ;  and 

(15)  estimated  program  costs  over  the  next  five  years. 

INTERNATIONAL  AGREEMENTS 

Sec.  1883.  (a)  The  President  is  authorized  to  enter  into  agreements 
establishing  reciprocal  arrangements  between  the  programs  estab- 
lished by  this  title  and  the  program  of  any  foreign  country  under 
which  similar  services  are  provided  directly  to  entitled  individuals  or 
under  which  insurance  is  provided  to  meet  all  or  part  of  the  expenses 
of  entitled  individuals  for  such  services. 

(b)  Any  agreement  establishing  such  a  reciprocal  arrangement  pur- 
suant to  this  section  shall  specify — 

(1)  the  nature  and  extent  of  payment  to  be  made  to  or  on  behalf 
of  (A)  individuals  entitled  to  benefits  under  this  title  for  services 
covered  under  such  title  when  such  individuals  are  present  in  the 
foreign  country  and  receive  such  services  from  persons  who  are 
authorized  under  the  program  of  that  foreign  country  to  furnish 
them,  and  (B)  individuals  entitled  to  benefits  under  the  program 
of  that  foreign  country  who  receive  such  services  in  the  United 
States  from  persons  meeting  such  requirements  or  conditions  as 
are  required  under  such  title; 

(2)  such  limitations  on  the  nature  and  duration  of  services  for 
tvhich  payment  may  be  made  in  one  country  to  individuals  en- 
titled to  benefits  under  the  program  of  the  other  country,  as  the 
President  deems  appropriate,  except  that  no  agreement  shall  au- 
thorize any  individual  to  receive  benefits  in  the  United  States  on  a 
reciprocal  basis  in  excess  of  those  provided  for  individuals  entitled 
to  benefits  under  this  title; 

(3)  such  limitations  on  entitlement  of  individuals  to  benefits  on 
a  reciprocal  basis  under  an  agreement  in  the  United  States  and  in 
the  foreign  countiy,  as  the  President  deems  appropriate,  except 
that  no  agreement  shall  provide  entitlement  to  benefits  under  this 
title  in  the  United  States  for  an  individual  who  does  not  meet  the 
requirements  for  entitlement  applicable  under  such  title  tvith 
respect  to  age  or  medical  condition; 

(4)  the  methods  by  which  the  cost  of  providing  services  to  per- 
sons or,  a  reciprocal  basis  shall  be  shared  equitably  by  the  persons 
receiving  such  services  and  by  the  respective  programs  of  the 
United  States  and  the  foreign  country;  and 

(5)  such  other  provisions  not  inconsistent  with  this  section,  as 
the  President  deems  appropriate. 

(c)  The  Secretary  shall  make  rules  and  regulations  and  establish 
procedures  which  are  reasonable  and  necessary  to  implement  and  ad- 
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minister  any  agreement  which  has  been  entered  into  in  accordance 
with  this  section. 

(d)  Pending  the  conclusion  of  an  agreement  under  this  section  with 
a  foreign  country,  the  /Secretary  is  authorized  to  enter  into  interim 
arrangements  with  any  hospital  in  that  country  which  is  accredited  by 
the  Joint  Commission  on  Accreditation  of  Hospitals,  or  such  other 
hospitals  as  the  Secretary  finds  meet  health  and  safety  standards 
equivalent  to  those  required  under  this  title  for  hospitals  in  the  United 
States  and  which  are  accredited  in  the  foreign  country  concerned, 
under  tvhich  payment  may  be  made  for  inpatient  hospital  services,  as 
defined  in  section  1861,  to  or  on  behalf  of  an  individual  who  is  entitled 
to  such  benefits  under  part  A  of  this  title.  For  purposes  of  making 
payment  under  such  an  interim  arrangement,  the  Secretary  shall  use 
uyhichever  of  the  methods  provided  for  in  section  18H(f)  he  finds 
appropriate,  except  that  any  payments  made  under  part  A  of  this  title 
to  the  individual  or  to  the  hospital  shall  be  reduced  to  the  extent  that 
the  individual  has  no  legal  obligation  to  pay  for  any  items  or  services 
furnished  to  such  individual  by  reason  of  the  laws  of  the  foreign 
country  in  which  the  hospital  is  located  or  such  individual's  member- 
ship in  an  insurance  plan  that  provides  for  payment  for  such  items  or 
services. 

HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1884.  (a)  (1)  Any  hospital  (other  than  a  hospital  which  has 
in  effect  a  waiver  of  the  requirement  imposed  by  section  1861(e)  (5) ) 
ivhich  has  an  agreement  under  section  1866  may  (subject  to  subsection 
(b))  enter  into  an  agreement  with  the  Secretary  under  which  its 
inpatient  hospital  facilities  may  be  used  for  the  furnishing  of  services 
of  the  type  which,  if  furnished  by  a  skilled  nursing  facility,  would 
constitute  post-hospital  extended  care  services. 

(2)  (A)  Notwithstanding  any  other  provision  of  this  title,  payment 
to  any  hospital  for  services  furnished  under  an  agreement  entered 
into  under  this  section  shall  be  based  upon  the  reasonable  cost  of  the 
services  as  determined  under  subparagraph  (B). 

(B)  (i)  The  reasonable  cost  of  the  services  consists  of  the  reasonable 
cost  of  routine  services  (determined  under  clause  (ii) )  and  the  reason- 
able cost  of  ancillary  services  (determined  under  clause  (Hi) ). 

(ii)  The  reasonable  cost  of  routine  services  furnished  during  any 
calendar  year  by  a  hospital  under  an  agreement  under  this  section  is 
equal  to  the  product  of  (I)  the  number  of  patient-days  during  the  year 
for  which  the  services  were  furnished,  and  (II)  the  average  reasonable 
cost  per  patient-day,  such  average  reasonable  cost  per  patient-day 
being  the  average  rate  per  patient-day  paid  for  routine  services  dur- 
ing the  previous  calendar  year  under  Title  XIX  to  skilled,  nursing 
facilities  located  in  the  State  in  ivhich  the  hospital  is  located  and  tohich 
have  agreements  entered  into  under  section  1902(a)  (28). 

(Hi)  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

(b)  The  Secretary  may  not  enter  into  an  agreement  under  this  sec- 
tion with  any  hospital  unless  the  hospital  has  been  granted  a  certificate 
of  need  for  the  provision  of  long-term  care  services  from  the  State 
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health  planning  and  development  agency  (designated  under  section 
1521  of  the  Public  Health  Service  Act)  for  the  State  in  which  the 
hospital  is  located. 

(c)  An  agreement  with  a  hospital  under  this  section  shall,  except 
as  otherwise  provided  under  regulations  of  the  Secretary,  be  subject 
to  termination  on  the  same  conditions  as  are  agreements  with  skilled 
nursing  facilities  under  section  1866  (unless  the  hospital  fails  to  sat- 
isfy the  requirements  specified  in  subsection  (b)  )  and  shall,  where  not 
inconsistent  with  any  provision  of  this  section,  impose  the  same  duties, 
responsibilities,  conditions,  and  limitations,  as  those  imposed  under 
such  agreements  entered  into  under  section  1866/  except  that  no  such 
agreement  with  any  hospital  shall  be  in  effect  for  any  period  during 
which  the  hospital  does  not  have  in  effect  an  agreement  under  section 
1866,  or  where  there  is  in  effect  for  the  hospital  a  waiver  of  the  re- 
quirement imposed  by  section  1861(e)(5).  A  hospital  whose  agree- 
ment under  this  section  has  been  terminated  shall  not  be  eligible  to 
undertake  a  new  agreement  until  a  two-year  period  has  elapsed  from 
the  termination  date. 

(d)  Any  agreement  with  a  hospital  under  this  section  shall  provide 
that  payment  for  services  will  be  made  only  for  services  for  which 
payment  would  be  made  as  post-hospital  extended  care  services  if  those 
services  had  been  furnished  by  a  skilled  nursing  facility  under  an 
agreement  entered  into  under  section  1866;  and  any  individual  who 
is  furnished  services,  for  which  payment  may  be  made  under  an  agree- 
ment under  this  section,  shall,  for  purposes  of  this  title  (other  than 
this  section) ,  be  deemed  to  have  received  post-hospital  extended  care 
services  in  like  manner  and  to  the  same  extent  as  if  the  services  fur- 
nished to  him  had  been  post-hospital  extended  care  services  furnished 
by  a  skilled  nursing  facility  under  an  agreement  under  section  1866. 

(e)  During  a  period  for  which  a  hospital  has  in  effect  an  agreement 
under  this  section,  in  order  to  allocate  routine  costs  bettveen  hospital 
and  long-term  care  services  for  purposes  of  determining  payment  for 
inpatient  hospital  services,  the  total  reimbursement  received  for 
routine  services  from-  all  classes  of  long-term  care  patients  (including 
XVIII,  Title  XIX,  and  private  pay  patients)  shall  be  subtracted  from 
the  hospitaVs  total  routine  costs  before  calculations  are  made  to  de- 
terminate Title  XVIII  reimbursement  for-  routine  hospital  services. 

(/)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  applicable 
to  skilled  nursing  facilities  relating  to  discharge  planning  and  the 
social  services  function  (and  staffing  requirements  to  satisfy  it)  ivhich 
are  promulgated  by  the  Secretary  under  section  1861  (j)  (15).  Services 
furnished  by  such  a  hospital  which  would  otherwise  constitute  post- 
hospital  extended  care  services  if  furnished  by  a  skilled  nursing  fa- 
cility shall  be  subject  to  the  same  requirements  applicable  to  such 
services  when  furnished  by  a  skilled  nursing  facility  except  for  those 
requirements  the  Secretary  determines  are  inappropriate  in  the  case 
of  these  services  being  furnished  by  a  hospital  under  this  section. 

(g)  The  Secretary  shall  prescribe  by  regulation  an  alternative 
method  for  determining  the  amount  of  the  reasonable  cost  of  post- 
hospital  extended  care  services  furnished  in  a  distinct  part  of  a  hos- 
pital certified  as  a  skilled  nursing  facility  under  section  1861 (j)  that 
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is  the  same  method  as  the  method  described  in  subsections  (a)  and  (e) 
for  determining  the  amount  of  the  reasonable  cost  for  such  services 
furnished  by  a  hospital  that  uses  beds  interchangeably  for  either  acute 
or  long-term  care  and  shall  approve  the  use  of  this  method  when  a 
hospital  can  demonstrate  that  its  use  would  contribute  significantly 
to  the  more  efficient  or  effective  administration  of  this  part  and  would 
be  in  the  interest  of  program  beneficiaries. 

*  *  *  *  *  *  * 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

*  *  *  *  *  *  * 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
^  *  *  * 

*  *  *  *  *  *  * 

(9)  provide — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency  (whichever  is  utilized  by  the  Secretary 
for  the  purposes  specified  in  the  first  sentence  of  section  1864 
(a)),  shall  be  responsible  for  establishing  and  maintaining 
health  standards  for  private  or  public  institutions  in  which 
recipients  of  medical  assistance  under  the  plan  may  receive 
care  or  service,  [and] 

(B)  for  the  establishment  or  designation  of  a  State  au- 
thority or  authorities  which  shall  be  responsible  for  estab- 
lishing and  maintaining  standards,  other  than  those  relating 
to  health,  for  such  institutions^;],  and 

(O)  that  any  laboratory  services  paid  for  under  such  plan 
must  be  provided  by  a  laboratory  ivhich  meets  the  require- 
ments of  section  1861(e)  (9)  or  paragraphs  (10)  and  (11) 
of  section  1861  (s); 

*  *  *  *  *  *  * 

(13)  provide — 

(A)  (i)  for  the  inclusion  of  some  institutional  and  some 
noninstitutional  care  and  services,  and 

(ii)  for  the  inclusion  of  home  health  services  for  any  indi- 
vidual who,  under  the  State  plan,  is  entitled  to  skilled  nursing 
facility  services,  and 

(B)  in  the  case  of  individuals  receiving  aid  or  assistance 
under  any  plan  of  the  State  approved  under  Title  I,  X,  XIV. 
or  XYI,  or  part  A  of  Title  IV,  or  Avith  respect  to  whom  sup- 
plemental security  income  benefits  are  being  paid  under  Title 
XVI,  for  the  inclusion  of  at  least  the  care  and  services  listed 
in  clauses  (1)  through  (5)  of  section  1905(a),  and 

(C)  in  the  case  of  individuals  not  included  under  subpara- 
graph (B)  for  the  inclusion  of  at  least — 

(i)  the  care  and  services  listed  in  clauses  (1)  through 
(5)  of  section  1905(a)  or 
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(ii)  (I)  the  care  and  services  listed  in  any  7  of  the 
clauses  numbered  (1)  through  (16)  of  such  section  and 
(II)  in  the  event  the  care  and  services  provided  under 
the  State  plan  include  hospital  or  skilled  nursing  fa- 
cility services,  physicians'  services  to  an  individual  in  a 
hospital  or  skilled  nursing  facility  during  any  period 
he  is  receiving  hospital  services  from  such  hospital  or 
skilled  nursing  facility  services  from  such  facility,  and 

(D)  for  payment  {except  where  the  State  agency  is  subject 
to  an  order  under  section  1913)  of  the  reasonable  cost  of  in- 
patient hospital  services  provided  under  the  plan,  as  deter- 
mined in  accordance  with  methods  and  standards,  consistent 
with  section  1122,  which  shall  be  developed  by  the  State  and 
reviewed  and  approved  by  the  Secretary  and  (after  notice  of 
approval  by  the  Secretary)  included  in  the  plan,  except  that 
the  reasonable  cost  of  any  such  services  as  determined  under 
such  methods  and  standards  shall  not  exceed  the  amount 
which  would  be  determined  under  section  1861  (v)  as  the  rea- 
sonable cost  of  such  services  for  the  purposes  of  Title  XVIII, 
except  that  in  the  case  of  hospitals  reimbursed  for  services 
under  part  A  of  Title  XVIII  in  accordance  with  section  1814 
(b)  (2) ,  the  plan  must  provide  for  payment  of  inpatient  hos- 
pital services  provided  in  such  hospitals  under  the  plan  in  ac- 
cordance with  the  reimbursement  system  used  under  such 
section;  and 

(E)  effective  July  1,  1976,  for  payment  (except  where  the 
State  agency  is  subject  to  an  order  under  section  1913)  of  the 
skilled  nursing  facility  and  intermediate  care  facility  serv- 
ices provided  under  the  plan  on  a  reasonable  cost  related 
basis,  as  determined  in  accordance  with  methods  and  stand- 
ards which  shall  be  developed  by  the  State  on  the  basis  of 
cost-finding  methods  approved  and  verified  by  the  Secretary; 
and 

*  *  *  *  *  *  * 

(23)  except  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  provided  that  any  individual  eligible  for  medical  assist- 
ance (including  drugs)  may  obtain  such  assistance  from  any 
institution,  agency,  community  pharmacy,  or  person,  qualified 
to  perform  the  service  or  services  required  (including  an  orga- 
nization which  provides  such  services,  or  arranges  for  their  avail  - 
ability,  on  a  pre-pay ment  basis),  who  undertakes  to  provide  him 
such  services;  and  a  State  plan  shall  not  be  deemed  to  be  out  of 
compliance  with  the  requirements  of  this  paragraph  or  para- 
graph (1)  or  (10)  solely  by  reason  of  the  fact  that  the  State  (or 
any  political  subdivision  thereof)  (A)  has  entered  into  a  con- 
tract with  an  organization  which  has  agreed  to  provide  care  and 
services  in  addition  to  those  offered  under  the  State  plan  to 
individuals  eligible  for  medical  assistance  who  reside  in  the  geo- 
graphic area  served  by  such  organization  and  who  elect  to  obtain 
such  care  and  services  from  such  organization,  or  by  reason  of 
the  fact  that  the  plan  provides  for  payment  for  rural  health 
clinic  services  only  if  those  services  are  provided  by  a  rural  health 
clinic,  or  (B)  during  the  three-year  period  beginning  on  the  later 
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of  October  1, 1980,  or  the  date  of  the  enactment  of  this  clause,  has 
made  arrangements  through  a  competitive  bidding  process  or 
otherwise  for  the  purchase  of  laboratory  services  referred  to  in 
section  1905(a)  (3),  if  the  Secretary  has  found  that  (i)  adequate 
services  will  be  available  under  such  arrangements,  (ii)  such  labo- 
ratory services  will  be  provided  only  through  laboratomes  (I) 
which  meet  the  requirements  of  the  section  1861(e)  (9)  or  para- 
graphs (10)  and  (11)  of  section  1861 (s),  and  such  additional  re- 
quirements as  the  Secretary  may  require,  (II)  no  more  than  75 
percent  of  whose  charges  for  such  services  are  for  services  pro- 
vided to  individuals  who  are  entitled  to  benefits  under  this  title 
or  under  part  A  or  part  B  of  Title  XT II I,  and  (Hi)  charges  for 
services  provided  under  such  arrangements  are  made  at  the  lenoest 
rate  charged  (determined  without  regard  to  administrative  costs 
which  are  related  solely  to  the  method  of  reimbursement  for  such 
services)  for  comparable  services  by  the  provider  of  such  services, 
or,  if  charged  for  on  a  unit  price  basis,  such  charges  result  in  ag- 
gregate expenditures  not  in  excess  of  expenditures  that  would  be 
made  if  charges  were  at  the  lowest  rate  charged  for  comparable 
services  by  the  provider  of  such  services ; 

******* 

(33)  provide— 

(A)  that  the  State  health  ageiKry,  or  other  appropriate 
state  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secre- 
tary, for  the  review  by  appropriate  professional  health  per- 
sonnel of  the  appropriateness  and  quality  of  care  and  serv- 
ices furnished  to  recipients  of  medical  assistance  under  the 
plan  in  order  to  provide  guidance  with  respect  thereto  in 
the  administration  of  the  plan  to  the  State  agency  established 
or  designated  pursuant  to  paragraph  (5)  and,  where  appli- 
cable, to  the  State  agency  described  in  the  penultimate  sen- 
tence of  this  subsection ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secretary 
for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a).  or,  if  such  agency  is  not  the  State  agency  which  is 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  for  the  State 
agency  administering  or  supervising  the  administration  of 
the  plan  approved  under  this  title  the  function  of  determin- 
ing whether  institutions  and  agencies  meet  the  requirements 
for  participation  in  the  program  under  such  plan,  except  that 
the  Secretary  is  authorized  to  validate  State  determinations 
and,  on  that  basis,  make  independent  and  binding  determi- 
nations concerning  the  extent  to  which  individual  institu- 
tions and,  agencies  meet  the  requirements  for  participation-, 

******* 

[(35)  provide  that  any  intermediate  care  facility  receiving  pay- 
ments under  such  plan  complies  with  the  requirements  of  section 
1124;! 
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(35)  provide  that  any  disclosing  entity  (as  defined  in  section 
1124(a)  (2))  receiving  payments  under  such  plan  complies  with 
the  requirements  of  section  1124; 

*  *  *  *  *  *  * 

[(39)  provide  that,  subject  to  subsection  (g),  whenever  the 
single  State  agency  which  administers  or  supervises  the  adminis- 
tration of  the  State  plan  is  notified  by  the  Secretary  under  section 
1862(a)  (2)  (A)  that  a  physician  or  other  individual  practitioner 
has  been  suspended  from  participation  in  the  program  under  title 
XVIII,  the  agency  shall  promptly  suspend  such  physician  or 
practitioner  from  participation  in  the  plan  for  not  less  than  the 
period  specified  in  such  notice,  and  no  payment  may  be  made 
under  the  plan  with  respect  to  any  item  or  service  furnished  by 
such  physician  or  practitioner  during  the  period  of  the  suspension 
under  this  title; J 

(39)  provide  that  the  State  agency  shall  bar  any  specified  in- 
dividual from  participation  in  the  program  under  the  State  plan 
for  the  period  specified  by  the  Secretary,  when  required  by  him 
to  do  so  pursuant  to  section  1127,  and  provide  that  no  payment 
may  be  made  under  the  plan  with  respect  to  any  item  or  service 
furnished  by  such  individual  during  such  period; 

(40)  require  each  health  services  facility  or  organization  which 
receives  payments  under  the  plan  and  of  a  type  for  which  a  uni- 
form reporting  system  has  been  established  under  section  1121(a) 
to  make  reports  to  the  Secretary  of  information  described  in  such 
section  in  accordance  with  the  uniform  reporting  system  (es- 
tablished under  such  section)  for  that  type  of  facility  or  orga- 
nization ;  [and J 

(41)  provide  that  whenever  a  provider  of  services  or  any 
other  person  is  terminated,  suspended,  or  otherwise  sanctioned 
or  prohibited  from  participating  under  the  State  plan,  the  State 
agency  shall  promptly  notify  the  Secretary  of  such  action  [.]; 

(42)  provide  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan,  (B)  that 
such  audits,  for  such  entities  also  providing  services  under  title 
XVIII,  will  be  coordinated  and  conducted  jointly  (to  such  ex- 
tent and  in  such  manner  as  the  Secretary  shall  prescribe)  with 
audits  conducted  for  purposes  of  such  part,  and  (C)  for  payment 
of  such  proportion  of  costs  of  each  such  common  audit  as  is  deter- 
mined under  methods  specified  by  the  Secretary  under  section 
1128(a).  ;and 

(43)  if  the  State  plan  makes  provision  for  payment  to  a  phy- 
sician for  laboratory  services  the  performance  of  which  such  phy- 
sician (or  any  other  physician  %oith  whom  he  shares  his  practice) 
did  not  personally  perform  or  supervise,  include  provision  to 
insure  that  payment  under  the  State  plan  for  such  laboratory 
services  not  exceed  the  payment  authorized  for  such  services  by 
section  181$  (h). 
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[(g)  The  Secretary  may  waive  suspension  under  subsection  (a)  (39) 
of  a  physician's  or  practitioner's  participation  in  a  State  plan  ap- 
proved under  this  title  and  of  the  prohibition  under  such  subsection 
of  payment  for  any  item  or  service  furnished  by  him  during  the  period 
of  such  suspension,  if  the  single  State  agency  which  administers  or 
supervises  the  administration  of  the  plan  submits  a  request  to  the 
Secretary  for  such  waiver  and  if  the  Secretary  approves  such  request.] 

(h)(1)  In  addition  to  any  other  authority  under  State  law,  where 
a  State  determines  that  a  skilled  nursing  facility  or  intermediate  care 
facility  which  is  certified  for  participation  under  its  plan  or  lonaer 
substantially  meets  the  provisions  of  section  1861  (j)  or  section  1905 
(c),  respectively,  and  further  determines  that  the  facility 's  defi- 
ciencies— 

(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  State  shall  provide  for  the  termination  of  the  facility's 
certification  for  participation  under  the  plan  and  may  provide, 
or 

(B)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients,  the  State  may,  in  lieu  of  providing  for  terminating 
the  facility's  certification  for  participation  under  the  plan, 
provide 

that  no  payment  will  be  made  under  the  State  plan  with  respect  to 
any  individual  admitted  to  such  facility  after  a  date  specified  by  the 
State. 

(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  (j)  or  section  1905(c)  (as  the  case  may  be), 
to  correct  its  deficiencies,  and,  following  this  period,  has  been  given 
reasonable  notice  and  opportunity  for  a  hearing. 

(3)  The  State's  decision  to  deny  payment  man  be  made  effective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be  pro- 
vided for  by  the  State,  and  its  effectiveness  shall  terminate  (A)  when 
the  Stale  finds  that  the,  facility  is  in  substantial,  compliance  (oris  mak- 
ing good  faith  efforts  to  achieve  substantial  compliance)  with  the  pro- 
visions of  section  1861  (j)  or  section  1903(c)  (as  the  case  may  be), 
or  (B)  in  the  case  described  in  paragraph  (1)  (B),  with  the  end  of  the 
eleventh  month  following  the  month  such  decision  is  made  effective, 
whichever  occurs  first.  If  a  facility  to  lohich  clause  (B)  of  the  previous 
sentence  applies  still  fails  to  substantially  meet  the  provisions  of  the 
respective  section  on  the  date  specified  in  such  clause,  the  State  shall 
terminate  such  facility's  certification  for  participation  under  the  plan 
effective  with  the  first  day  of  the  first  month  following  the  month 
specified  in  such  clause. 

PAYMENTS  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each  State 
which  has  a  plan  approved  under  this  title,  for  each  quarter,  begin- 
ning with  the  quarter  commencing  January  1, 1966 — 

(1)  an  amount  equal  to  the  Federal  medical  assistance  percent- 
age (as  defined  in  section  1905  (b) .  subject  to  subsections  (g)  [and 
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(h)X  (^)?  vmd  (j)  of  this  section)  of  the  total  amount  expended 
during  such  quarter  as  medical  assistance  under  the  State  plan 

(including  expenditures  for  premiums  under  part  B  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  Title  I,  X,  XIV,  XVI,  or  part 
A  of  title  IV,  or  with  respect  to  whom  supplemental  security 
income  benefits  are  being  paid  under  Title  XVI,  or  (B)  with 
respect  to  whom  there  is  being  paid  a  State  supplementary  pay- 
ment and  are  eligible  for  medical  assistance  equal  in  amount,  dura- 
tion, and  scope  to  the  medical  assistance  made  available  to  indi- 
dividuals  described  in  section  1902(a)  (10)  (A),  and,  except  in  the 
case  of  individuals  sixty-five  years  of  age  or  older  and  disabled 
individuals  entitled  to  hospital  insurance  benefits  under  title 
XVIII  or  who  are  not  enrolled  under  part  B  of  Title  XVIII. 
other  insurance  premiums  for  medical  or  any  other  type  of  reme- 
dial care  or  the  cost  thereof)  ;  plus 

*  *  *  *  *  *  # 

(7)  an  amount  equal  to  90  per  centum  of  the  sums  expended 
during  such  quarter  tvhich  are  attributable  to  the  performance  of 
a  second  or  third  opinion  as  to  necessity  and  appropriateness  of 
specified  elective  surgical  procedures  in  the  case  of  a  demonstra- 
tion project  described  in  section  1129  (/)  (1)  (B) ;  plus 

ECO 3  W  an  amount  equal  to  50  per  centum  of  the  remainder 
of  the  amounts  expended  such  quarter  as  found  necessary  by  the 
Secretary  for  the  proper  and  efficient  administration  of  the  State 
plan. 

*  *  *  *  *  *  * 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

(1)  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  fifth,  and  ninth  sentences  of  section  1842(b)  (3)  ;  or 

[(j)  (1)  Notwithstanding  the  preceding  provisions  of  this  section, 
no  payment  shall  be  made  to  a  State  (except  as  provided  under  this 
subsection)  with  respect  to  expenditures  incurred  by  it  for  services 
provided  by  any  institution  during  any  period  that  an  order  for  sus- 
pension of  payment  (as  authorized  by  this  subsection)  is  effective  with 
respect  to  such  institution. 

[(2)  The  Secretary  may  issue  a  suspension  of  payment  order  with 
respect  to  any  institution  if — 

[(A)  such  institution  (i)  does  not  (at  the  time  such  order  is 
issued)  have  in  effect  an  agreement  with  the  Secretary  which  is 
entered  into  pursuant  to  section  1866;  and  (ii)  did  (prior  to  the 
time  such  order  is  issued)  have  in  effect  such  an  agreement;  and 
[(B)  (i)  The  Secretary  has  been  unable  to  collect  (or  make 
satisfactory  arrangement  for  the  collection  of)  amounts  due  on 
account  of  overpayments  made  to  such  institution  under  Title 
XVIII;  or 
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[(ii)  the  Secretary  has  been  unable  to  obtain  from  such  insti- 
tution the  data  and  information  necessary  to  enable  him  to  deter- 
mine the  amount  (if  any)  of  the  overpayments  made  to  such 
institution  under  Title  XVIII. 

[(3)  Whenever  the  Secretary  issues  any  order  for  suspension  of 
payment  under  this  subsection  with  respect  to  any  institution,  he  shall 
submit  a  notice  of  such  order  to  the  single  State  agency  (referred  to  in 
section  1902(a)  (5) )  of  each  State  which  he  has  reason  to  believe  does 
or  may  utilize  the  services  of  such  institution  in  providing  medical 
assistance  under  a  plan  approved  under  this  title. 

[(4)  Any  order  for  suspension  of  payment  issued  with  respect  to 
any  institution  under  this  subsection  shall  become  effective,  in  the  case 
of  any  State  plan  approved  under  this  title,  on  the  60th  day  after  the 
date  the  State  agency  (referred  to  in  section  1902(a)  (5) )  administer- 
ing or  supervising  the  administration  of  such  plan  receives  notice  of 
such  order  submitted  pursuant  to  paragraph  (3) .  Any  such  order  shall 
cease  to  be  effective  at  such  time  as  the  Secretary  is  satisfied  that  the 
institution  is  participating  in  substantial  negotiations  which  seek  to 
remedy  the  conditions  which  gave  rise  to  his  order  of  suspension  of 
payments,  or  that  the  amounts  (referred  to  in  paragraph  (2) )  are  no 
longer  due  from  such  institution  or  that  a  satisfactory  arrangement 
has  been  made  for  the  payment  by  such  institution  of  any  such 
amounts.  Upon  the  determination  of  the  Secretary  that  any  such  order 
with  respect  to  any  such  institution  shall  cease  to  be  effective,  he  shall 
forthwith  notify  each  State  agency  to  which  he  has  theretofore  sub- 
mitted notice  under  paragraph  (3)  with  respect  to  such  institution. 

[(5)  Whenever  any  order  which  has  been  issued  by  the  Secretary 
under  the  preceding  provisions  of  this  subsection  with  respect  to  an 
institution  ceases  to  be  effective,  any  payment  to  which  any  State 
would  (except  for  the  preceding  provisions  of  this  subsection)  have 
been  entitled  under  this  section  on  account  of  services  provided  by 
such  institution  shall  be  made  to  such  State  for  the  month  in  which 
such  order  ceases  to  be  effective.] 

(j)  Notwithstanding  the  preceding  provisions  of  this  section,  the 
amount  determined  under  subsection  (a)  (1)  for  any  State  for  any 
quarter  shall  be  adjusted  in  accordance  with  section  1913. 

(n)  The  State  agency  ma}^  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital,  nursing  home,  or  other  institution,  organi- 
zation, or  agency  for  purposes  of  participation  under  the  State  plan, 
or  otherwise  to  approve  an  institution,  organization,  or  agency  for 
such  purposes,  if  any  person,  who  has  a  direct  or  indirect  ownership 
or  control  interest  of  5  percent  or  more  in  such  institution,  organiza- 
tion, or  agency,  or  who  is  an  officer,  director,  agent,  or  managing 
employee  (as  denned  in  section  1126(b) )  of  such  institution,  organiza- 
tion, or  agency,  is  a  person  described  in  section  1126(a)  (whether 
or  not  such  institution,  organization,  or  agency  has  in  effect  an  agree- 
ment entered  into  with  the  Secretary  pursuant  to  section  1866  [or  is 
subject  to  a  suspension  of  payment  order  issued  under  subsection  (j)] 
of  this  section;  and,  notwithstanding  any  other  provision  of  this 
section,  the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organization. 
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or  agency  did  not  fully  and  accurately  make  any  disclosure  required 
of  it  by  section  1126(a)  at  the  time  such  contract  or  agreement  was 
entered  into  or  such  approval  was  given. 

******* 

CERTIFICATION  AND  APPROVAL  OF  SKILLED  NURSING  FACILITIES  AND  OF 
RURAL  HEALTH  CLINICS 

Sec.  1910.  (a)  *  *  * 

(c)(1)  The  Secretary  may  cancel  approval  of  any  skilled  nursing 
or  intermediate  care  facility  at  any  time  if  he  finds  on  the  basis  of  a 
determination  made  by  him  as  provided  in  section  1902(a)  (33)  (B) 
that  a  facility  fails  to  meet  the  requirements  contained  in  section 
1902(a)  (28)  or  section  1905(c),  or  he  finds  grounds  for  termination 
of  his  agreement  with  the  facility  pursuant  to  section  1866(b).  In 
that  event  the  Secretary  shall  notify  the  State  agency  and  the  skilled 
nursing  facility  or  intermediate  care  facility  that  approval  of  eli- 
gibility of  the  facility  to  participate  in  the  programs  established  by 
this  title  and  Title  XVIII  shall  be  terminated  at  a  time  specified  by 
the  Secretary.  The  approval  of  eligibility  of  any  such  facility  to 
participate  in  such  programs  may  not  be  reinstated  unless  the  Sec- 
retary finds  that  the  reason  for  termination  has  been  removed  ctnd 
there  is  reasonable  assurance  that  it  will  not  recur. 

(2)  Any  skilled, nursing  facility  or  intermediate  care  facility  ivhich 
is  dissatisfied  with  a  determination  by  the  Secretary  that  it  no  longer 
qualifies  as  a  skilled  nursing  facility  or  intermediate  care  facility  for 
purposes  of  this  title,  shall  be  entitled  to  a  hearing  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205 (b)  and  to  judicial 
review  of  the  Secretary's  final  decision  after  such  hearing  as  is  pro- 
vided in  section  205(g) .  Any  agreement  between  such  facility  unci 
the  State  agency  shall  remain  in  effect  until  the  period  for  filing  a 
request  for  a  hearing  has  expired  or,  if  a  request  has  been  filed,  until 
a  decision  has  been  made  by  the  Secretary ;  except  that  the  agree- 
ment shall  not  be  extended  if  the  Secretary  makes  a  written  deter- 
mination, specifying  the  reasons  therefor,  that  the  continuation  of 
provider  status  constitutes  an  immediate  and  serious  threat  to  the 
health  and  safety  of  patients,  and  the  Secretary  certifies  that  the 
facility  has  been  notified  of  its  deficiencies  and  has  failed  to  correct 
them. 

WITHHOLDING  OF  FEDERAL  SHARE  WF  PAYMENTS  FOR  CERTAIN 
MEDICARE  PROVIDERS 

Sec.  1913.  (a)  The  Secretary  may  adjust,  in  accordance  with  this 
section,  the  Federal  matching  payment  to  a  State  with  respect  to 
expenditures  for  medical  assistance  for  care  or  services  furnished 
in  any  quarter  by — 

(7)  an  institution  (A)  ivhich  has  or  previously  had  in  effect 
an  agreement  with  the  Secretary  under  section  1866:  and  (B)  (i) 
from  which  the  Secretary  ha?  been  unable  to  recover  overpay- 
ments made  under  Title  XVIII,  or  (ii)  from  which  tlie  Se(yretary 
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has  been  unable  to  collect  the  information  necessary  to  enable 
him  to  determine  the  amount  (if  any)  of  the  overpayments  made 
to  such  institution  under  Title  XVIII ;  and 

(2)  any  person  (A)  who  (i)  has  previously  accented  payment 
on  the  basis  of  an  assignment  under  section  1842(b)  (3)  (B)  (ii), 
and  (ii)  during  the  annual  period  immediately  preceding  such 
quarter  submitted  no  claims  for  payment  under  Title  XVIII,  or 
submitted  claims  for  payment  under  Title  XVIII  which  aggre- 
gated less  than  the  amount  of  overpayments  made  to  him,  and 
(B)  (i)  from  who?n  the  Secretary  has  been  unable  to  recover 
overpayments  received  in  violation  of  the  terms  of  such  assign- 
ment, or  (ii)  from  whom  the  Secretary  has  been  unable  to 
collect  the  information  necessary  to  enable  him  to  determine  the 
amount  (if  any)  of  the  overpayments  made  to  such  person  under 
Title  XVIII. 

(b)  The  Secretary  may  (subject  to  the  remaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  quarter  by 
an  amount  equal  to  the  lesser  of  the  Federal  matching  share  of  pay- 
ments to  any  institution  or  person  specified  in  subsection  (a),  or  the 
total  overpayments  to  such  institution  or  person  under  Title  XVIII, 
and  may  require  the  State  to  reduce  its  payment  to  such  institution  or 
person  by  such  amount. 

(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment  to 
a  State,  nor  require  any  adjustment  hi  the  payment  to  an  institution  or 
person^  pursuant  to  subsection  (b)  until  after  he  has  provided  ade- 
quate notice  (which  shall  be  not  less  than  60  days)  to  the  State  agency 
and  the  institution  or  person. 

(d)  The  Secretary  shall  by  regidation  provide  procedures  for  im- 
plementation of  this  section,  ivhich  procedures  shall  (1)  determine  the 
amount  of  the  Federal  payment  to  which  the  institution  or  person 
would  otherwise  be  entitled  under  this  section  which  shall  be  treated  as 
a  setoff  against  overpayments  under  Title  XVIII,  and  (%)  assure  the 
restoration  to  the  institution  or  person  of  amounts  withheld  under  this 
section  which  are  ultimately  determined  to  be  in  excess  of  overpay- 
ments under  Title  XV III  and  to  ivhich  the  institution  or  person  would 
otherwise  be  entitled  under  this  title. 

(e)  The  Secretary  shall  restore  to  the  trust  funds  established  under 
sections  1817  and  1841,  as  appropriate,  amounts  recovered  under  this 
section  as  setoffs  against  overpayments  under  Title  XVIII. 

(f)  Notwithstanding  any  other  provision  of  this  title,  an  institution 
or  person  shall  not  be  entitled,  to  recover  from,  any  State  any  amount 
in  payment  for  medical  care  and  services  under  this  title  which  is  with- 
held by  the  State  agency  pursuant  to  an  order  by  the  Secretary  under 
subsection  (b). 

HOSPITAL  PROVIDERS  OF  SKILLED  NURSING  AND  INTERMEDIATE 
CARE  SERVICES 

Sec.  1914-  (&)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  be  made,  in  accordance  with  this  section,  under  a  State 
plan  approved  under  this  title  for  skilled  nursing  facility  services  and 
intermediate  care  facility  services  furnished  by  a  hospital  which  ha*s 
in  effect  an  agreement  under  section  1884- 
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(b)  (1)  Payment  to  any  such  hospital,  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished,  shall  be  at  a  rate  equal 
to  the  average  rate  per  patient-day  paid  for  routine  services  during 
the  previous  calendar  year  under  this  title  to  skilled  nursing  and  inter- 
mediate care  facilities  located  in  the  State  in  which  the  hospital  is  lo- 
cated. The  reasonable  cost  of  ancillary  services  shall  be  determined  in 
the  same  manner  as  the  reasonable  cost  of  ancillary  services  provided 
for  inpatient  hospital  services. 

(2)  With  respect  to  any  period  for  which  a  hospital  has  an  agree- 
ment under  section  1881+,  in  order  to  allocate  routine  costs  between 
hospital  and  long-term  care  services,  the  total  reimbursement  for 
routine  services  received  from  all  classes  of  long-term  care  patients 
(including  Title  XVIII,  Title  XIX,  and  private  pay  patients)  shall 
be  subtracted  from  the  hospital  total  routine  costs  before  calcula- 
tions are  made  to  determine  Tithe  XIX  reimbursement  for  routine 
hosp'tal  services. 

(c)  The  State  plan  may  provide  an  alternative  method  for  deter- 
mining the  amount  of  payment  for  long-term  care  services  furnished 
in  a  distinct  part  of  a  hospital  (where  the  conditions  described  in 
section  1884(g)  are  met)  that  is  the  same  as  the  method  prescribed 
in  subsection  (b)  of  this  section  for  determining  the  amount  of  pay- 
ment for  such  services  furnished  by  a  hospital  that  uses  beds  inter- 
changeably for  either  acute  or  long-term  care. 


Section  7  of  the  Railroad  Retirement  Act  of  1974 

POWERS  AND  DUTIES  OF  THE  BOARD 

Sec.  7.  (a)  *  *  * 

******* 

(d)  (1)  The  Board  shall,  for  purposes  of  this  subsection.,  have  the 
same  authority  to  determine  the  rights  of  individuals  described  in 
subdivision  (2)  to  have  payments  made  on  their  behalf  for  hospital 
insurance  benefits  consisting  of  inpatient  hospital  services,  posthos- 
pital  extended  care  services,  [posthospital]  home  health  services,  and 
outpatient  hospital  diagnostic  services  (all  hereinafter  referred  to 
as  "services")  under  section  226,  and  parts  A  and  0  of  title  XVIII, 
of  the  Social  Security  Act  as  the  Secretary  of  Health,  Education, 
and  Welfare  has  under  such  section  and  such  parts  with  respect  to 
individuals  to  whom  such  sections  and  such  parts  apply.  For  pur- 
poses of  section  8,  a  determination  with  respect  to  the  rights  of  an 
individual  under  this  subsection  shall,  except  in  the  case  of  a  pro- 
vider of  services,  be  considered  to  be  a  decision  with  respect  to  an 
annuity. 


Section  3  of  Public  Law  95-210 

To  amend  titles  XVIII  and  XIX  of  the  Social  Security  Act  to  provide 
payment  for  rural  health  clinic  services,  and  for  other  purposes. 
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DEMONSTRATION  PROJECTS  FOR  PHYSICIAN-DIRECTED  CLINICS  IN 
URBAN  MEDICALLY  TJNDERSERVED  AREAS 

Sec.  3.  (a)  *  *  * 

*  *  *  *  *  *  * 

(e)  As  used  in  this  section,  the  terms  "physician  assistant"  and 
"nurse  practitioner"  have  the  meanings  given  such  terms  in  section 
186l£(aa)  (3)]  (66)  of  the  Social  Security  Act. 


Section  224  of  the  Emergency  J obs  and  Unemplo  yment 
Assistance  Act  of  1974 

*  ****** 

TITLE  II— SPECIAL  UNEMPLOYMENT 
ASSISTANCE  PEOGKAM 

*  ****** 

Part  B — Reimburement  for  Unemployment  Benefits  Paid  on 
Basis  of  Public  Service  Employment 

*  ****** 

TERMINATION 

Sec.  22I{,.  Notwithstanding  any  other  provision  of  this  part,  the  term 
"public  service  wages"  shall  not  include  remuneration  for  services  per- 
formed in  weeks  ivhich  begin  after  October  i,  1980. 


SECTION  8521  OF  TITLE  5,  UNITED 
STATES  CODE 

CHAPTER  85— UNEMPLOYMENT  COMPENSATION 

$$$**** 

SUBCHAPTER  11— EX-SERVICEMEN 

§8521.  Definitions;  application 

(a)  For  the  purpose  of  this  subchapter — 

(1)  "Federal  service"  means  active  service,  including  active 
duty  for  training  purposes,  in  the  armed  forces  which  either  be- 
gan after  January  31,  1955,  or  terminated  after  October  27,  1958, 
if— 

(A)  that  service  was  continuous  for  [90]  365  days  or  more, 
or  was  terminated  earlier  because  of  an  actual  service-in- 
curred injury  or  disability ;  and 

(B)  with  respect  to  that  service,  the  individual — 
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(i)  was  discharged  or  released  under  conditions  other 
than  dishonorable ;  and 

(ii)  was  not  given  a  bad  conduct  discharge,  or,  if  an 
officer,  did  not  resign  for  the  good  of  the  service ; 

(2)  "Federal  wages"  means  all  pay  and  allowances,  in  cash 
and  in  kind,  for  Federal  service,  computed  on  the  basis  of  the  pay 
and  allowances  for  the  pay  grade  of  the  individual  at  the  time 
of  his  latest  discharge  or  release  from  Federal  service  as  specified 
in  the  schedule  applicable  at  the  time  he  files  his  first  claim  for 
compensation  for  the  benefit  year.  The  Secretary  of  Labor  shall 
issue,  from  time  to  time,  after  consultation  with  the  Secretary 
of  Defense,  schedules  specifying  the  pay  and  allowances  for  each 
pay  grade  of  servicemen  covered  by  this  subchapter,  which  reflect 
representative  amounts  for  appropriate  elements  of  the  pay  and 
allowances  whether  in  cash  or  in  kind ;  and 

(3)  "State"  means  the  several  States,  the  District  of  Colum- 
bia, the  Commonwealth  of  Puerto  Eico,  and  the  Virgin  Islands. 
******* 


Section  202  or  the  Federal-State  Extended  Unemployment 
Compensation  Act  of  1970 

TITLE  II— FEDERAL-STATE  EXTENDED  UNEMPLOY- 
MENT COMPENSATION  PROGRAM 

*  *  *  *  *  *  * 

payment  of  extended  compensation 
State  Law  Requirements 

Sec.  202.  (a)  (1)  *  *  * 

*  *  *  *  *  *  * 

Cessation  of  Extended  Benefits  When  Paid  Under  an  Interstate  Claim 
in  a  State  Where  Extended  Benefit  Period  Is  Not  in  Effect 
(c)  (1)  Except  as  provided  in  paragraph  (#),  payment  of  extended 
compensation  shall  not  be  made  to  any  individual  for  any  week  if — 

(A)  extended  compensation  ivould  {but  for  this  subsection) 
have  been  payable  for  such  week  pursuant  to  an  interstate  claim 
filed  in  any  State  under  the  interstate  benefit  payment  plan,  and 

(B)  an  extended  benefit  period  is  not  in  effect  for  such  week  in 
such  State. 

(2)  Paragraph  (1)  shall  not  apply  with  respect  to  the  first  2  weeks 
for  which  extended  compensation  is  payable  (determined  without  re- 
gard to  this  subsection)  pursuant  to  an  interstate  claim  filed  under  the 
interstate  benefit  payment  plan  to  the  individual  from  the  extended 
compensation  account  established  for  the  benefit  year. 

(S)  Section  330If,(a)  (9)  (A)  of  the  Internal  Revenue  Code  of  195U 
shall  not  apply  to  any  denial  of  compensation  required  under  this  sub- 
section. 
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INTERNAL  REVENUE  CODE  OF  1954 

*  *  *  *  *  *  * 

Subtitle  A — Income  Taxes 

*  *         *         *         *         *  * 

CHAPTER  J — NORMAL  TAXES  AND  SURTAXES 

*  *  *  *  *  *  * 

Subchapter  B — Computation  of  Taxable  Income 

*  *  *  *  *  *  * 

PART  III— ITEMS  SPECIFICALLY  EXCLUDED  FROM 
GROSS  INCOME 

Sec.  101.  Certain  death  benefits. 

Sec.  102.  Gifts  and  inheritances. 

Sec.  103.  Interest  on  certain  government  obligations. 

Sec.  103A.  Mortgage  subsidy  bond. 

•  *  *  *  *  *  * 

SEC.  103.  INTEREST  ON  CERTAIN  GOVERNMENTAL  OBLIGATIONS. 

(a)  General  Rule. —  *  *  * 

*  *  *  *  *  *  * 

(b)  Industrial  Development  Bonds. — 

*  *  * 

*  *  *  *  *  . 

(4)   Certain  exempt  activities. — Paragraph  (1)  shall  not 
apply  to  any  obligation  which  is  issued  as  part  of  an  issue  substan- 
tially all  of  the  proceeds  of  which  are  to  be  used  to  provide — 
[(A)  residential  real  property  for  family  units,] 
(A)  projects  for  residential  rental  property  if — 

(i)  20  percent  or  more  of  the  units  in  each  project  are 
to  he  occupied  by  individuals  of  low  or  moderate  income 
(within  the  meaning  of  section  167 (k)  (3)(B)),  and 

(ii)  each  obligation  issued  pursuant  to  the  issue  is  in 
registered  form, 

******* 

SEC.  103A.  MORTGAGE  SUBSIDY  BONDS. 

(a)  General  Rule. — Except  as  otherwise  provided  in  this  section, 
any  mortgage  subsidy  bond  shall  be  treated  as  an  obligation  not  de- 
scribed in  subsection  (a)  (1)  or  (2)  of  section  103. 

(b)  Mortgage  Subsidy  Bond  Defined. — 

(1)  In  general. — For  purposes  of  this  title,  the  term  "mort- 
gage subsidy  bond"  means  any  obligation  which  is  issued  as  part 
of  an  issue  a  significant  portion  of  the  proceeds  of  which  are  to 
be  used  directly  or  indirectly  for  mortgages  on  owner-occupied 
residences. 
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(2)  Exceptions.- — The  following  shall  not  be  treated  as  mort- 
gage subsidy  bonds: 

(A)  any  qualified  mortgage  bond;  and 

(B)  any  qualified  veterans'  mortgage  bond. 

(c)  Qualified  mortgage  Bond;  Qualified  Mortgage  Issue;  Qual- 
ified Veterans'  Mortgage  Bond. — 

(1)  Qualified  mortgage  bond  defined. — 

(A)  In  general. — For  purposes  of  this  title,  the  term 
"qualified  mortgage  bond"  means  an  obligation  which  is  is- 
sued as  part  of  a  qualified  mortgage  issue. 

(B)  2-year  termination. — in  o  ob Ligation  issued  more  than 
2  years  after  the  date  of  the  enactment  of  this  section  may  be 
treated  as  a  qualified  mortgage  bond. 

(2)  Qualified  mortgage  issue  defined. — 

(A)  Definition. — For  purposes  of  this  title,  the  term 
"qualified  mortgage  issue"  means  an  issue  by  a  State  or  polit- 
ical subdivision  thereof  of  1  or  more  obligations,  but  only  if — 

(i)  all  proceeds  of  such  issue  (exclusive  of  issuance 
costs  and  a  reasonably  required  reserve)  are  to  be  used  to 
finance  owner-occupied  residences,  and 

(ii)  such  issue  meets  the  requirements  of  subsections 
(d),  (e),  (/),  (g),  (A),  (<),  (;),  (k),and  (I). 

(B)  Good  faith  effort  to  comply  with  mortgage  eligi- 
bility requirements. — An  issue  which  fails  to  meet  1  or 
more  of  the  requirements  of  subsections  (d),  (e),  (f),  (g),  and 

(h)  and  paragraphs  (4)  and  (5)  of  subsection  (I)  shall  be 

treated  as  meeting  such  requirements  if — 

(i)  the  issuer  in  good  faith  attempted  to  satisfy  all 
such  requirements  before  the  mortgages  were  executed, 

(ii)  95  percent  or  more  of  the  proceeds  devoted  to 
owner-financing  was  devoted  to  residences  with  respect 
to  which  (at  the  time  the  mortgages  were  executed)  all 
such  requirements  were  met,  and 

(Hi)  any  failure  to  meet  the  requirements  of  such  sub- 
sections and  paragraphs  is  corrected  within  a  reasonable 
period  after  such  failure  is  first  discovered. 

(C)  Good  faith  effort  to  comply  with  other  require- 
ments. An  issue  which  fails  to  meet  1  or  more  of  the  require- 
ments of  subsections  (i),  (j),  and  (k)  and  paragraphs  (1)* 
(2) ,  and  (3)  of  subsection  (I)  shall  be  treated  as  meeting  such 
requirements  if — 

(i)  the  issuer  in  good  faith  attempted  to  satisfy  all 
such  requirements,  and 

(ii)  any  failure  to  meet  such  requirements  is  due  to 
inadvertent  error  after  taking  reasonable  steps  to  comply 
with  such  requirements. 

(3)  Qualified  veterans''  mortgage  bond  defined. — For  pur- 
poses of  this  section,  the  term  "qualified  veterans''  mortgage  bond" 
means  any  obligation — 

(A)  which  is  issued  in  registered  form  as  part  of  an  issue 
substantially  all  of  the  proceeds  of  which  rre  to  be  v*ed  to  pro- 
vide residences  for  veterans. 
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(B)  the  payment  of  the  principal  and  interest  on  which  is 
secured  by  the  general  obligation  of  a  State,  and 

(O)  which  is  part  of  an  issue  which  meets  the  requirements 
of  subsection  (I)  (4). 

(d)  Residence  Requirements. — 

(/)  For  a  residence. — A  residence  meets  the  requirements 
of  this  subsection  only  if — 

(A)  it  is  a  single- family  residence  which  can  reasonably  be 
expected  to  become  the  principal  residence  of  the  mortgagor 
within  a  reasonable  time  after  the  financing  is  provided,  and 

(B)  it  is  located  within  the  jurisdiction  of  the  authority 
issuing  the  obligation. 

(2)  For  an  issue. — An  issue  meets  the  requirements  of  this 
subsection  only  if  all  of  the  residences  for  which  owner-financing 
is  provided  under  the  issue  meet  the  requirements  of  paragraph 

(!)■ 

(e)  3 -Year  Requirement. — 

(1)  In  general. — An  issue  meets  the  requirements  of  this  sub- 
section only  if  each  mortgagor  to  whom  financing  is  provided 
under  the  issue  had  a  present  ownership  interest  in  a  principal 
residence  of  such  mortgagor  at  no  time  during  the  3-year  period 
ending  on  the  date  the  mortgage  is  executed.  For  purposes  of  the 
preceding  sentence,  the  mortgagor's  interest  in  the  residence  with 
respect  to  which  the  financing  is  being  provided  shall  not  be  taken 
mto  account. 

(2)  Exceptions. — Paragraph  (1)  shall  not  apply  with  respect 
to — 

(A)  any  financing  provided  tcith  respect  to  a  targeted  area 
residence, 

(B)  any  qualified  home  improvement  loan,  and 

(C)  any  qualified  rehabilitation  loan. 

(f)  Purchase  Price  Req uirement. — 

(1)  In  general. — An  issue  meets  the  requirements  of  this  sub- 
section only  if  the  acquisition  cost  of  each  residence  the  owner- 
financing  of  which  is  to  be  provided  under  the  issue  does  not  ex- 
ceed 80  percent  of  the  average  area  purchase  price  applicable  to 
such  residence. 

(2)  Average  area  purchase  price. — For  purposes  of  para- 
graph (1),  the  term  "average  area  purchase  price"  means,  with 
respect  to  any  residence,  the  average  purchase  'price  of  single  fam- 
ily residences  (in  the  statistical  area  in  which  the  residence  is 
located)  which  were  purchased  during  the  most  recent  12-month 
period  for  which  sufficient  statistical  information  is  available. 
The  determination  under  the  preceding  sentence  shall  be  made  as 
of  the  date  on  which  the  commitment  to  provide  the  financing  is 
made  (or,  if  earlier,  the  date  of  the  purchase  of  the  residence). 

(3)  Separate  application  to  new  residences  and  old  resi- 
dences.— For  purposes  of  this  subsection,  the  determination  of 
average  area  purchase  price  shall  be  made  separately  with  re- 
spect to — 

(A)  residences  which  have  not  been  previously  occupied, 
and 
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(B)  residences  which  have  been  previously  occupied. 

(4)  Special  rule  for  targeted  area  residences. — In  the  case 
of  a  targeted  area  residence,  paragraph  (1)  shall  be  applied  by 
substituting  "110  percent"  for  "80  percent". 

(5)  Exception  for  qualified  home  improvement  loans. — Para- 
graph (1)  shall  not  apply  with  respect  to  any  qualified  home  im- 
provement loan. 

(g)  DOWNPAYMENT  REQUIREMENT.  

(1)  5-percent  requirement. — An  issue  meets  the  requirements 
of  this  subsection  only  if  75  percent  or  more  of  the  owner-occupied 
financing  provided  by  the  issue  (other  than  qualified  home  im- 
provement loans  and  qualified  rehabilitation  loans)  is  95-percent 
financing. 

(2)  95-percent  financing  defined. — For  purposes  of  para- 
graph (1),  financing  of  a  residence  is  95-percent  financing  if  such 
financing  is  95  percent  or  more  of  the  acquisition  cost  of  such 
residence. 

(3)  Larger  downpayment  permitted  in  case  of  graduated  pay- 
ment mortgages. — For  purposes  of  determining  whether  a  grad- 
uated payment  mortgage  meets  the  95-percent  financing  require- 
ment of  paragraph  (1),  the  percentage  of  the  acquisition  cost  of 
the  residence  which  is  not  required  to  be  financed  by  the  mortgage 
shall  be  increased  to  the  lesser  of — 

(A )  10  percent  of  the  acquisition  cost,  or 

(B)  the  sum  of — 

(i)  5  percent  of  the  acquisition  cost,  plus 

(ii)  the  excess  of — 

(/)  the  aggregate  amount  payable  before  the 
crossover  point  under  a  comparable  standard  mort- 
gage, over 

(II)  the  aggregate  amount  payable  before  the 
crossover  point  under  such  graduated  payment  mort- 
gage. 

For  purposes  of  the  preceding  sentence,  the  crossover  point  is  the 
first  day  of  the  first  payment  period  for  which  the  payment  under 
the  graduated  payment  mortgage  is  greater  than  the  payment 
would  be  under  a  comparable  standard  mortgage. 

(h)  Income  Requirements — 

(/)  In  general. — An  issue  meets  the  requirements  of  this  sub- 
section only  if — 

(A)  at  least  50  percent  of  the  owner-financing  provided 
under  the  issue  is  provided  for  mortgagors  whose  family  in- 
come is  90  percent  or  less  of  the  median  family  income  for 
the  statistical  area  in  which  the  residence  is  located,  and 

(B)  all  owner-financing  provided  under  the  issue  is  pro- 
vided for  mortgagors  whose  family  income  is  115  percent  or 
less  of  the  median  family  income  for  the  statistical  area  in 
which  the  residence  is  located. 

(2)  Determination  of  family  income. — For  purposes  of  this 
subsection,  the  family  income  of  mortgagors,  and  median  family 
income,  shall  be  determined  under  regulations  prescribed  by  the 
Secretary  which,  to  the  extent  not  inconsistent  with  the  purposes 
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of  this  subsection,  shall  be  consistent  with  the  regulations  pre- 
scribed  under  section  8  of  the  United  States  Housing  Act  of  1937, 

(3)  Special  rule  for  applying  paragraph  (/)  (B)  in  the  case 
of  targeted  area  residences. — In  the  case  of  any  financing  pro- 
vided under  any  issue  for  targeted  area  residences — 

(A)  the  mortgages  for  one-third  of  the  targeted  area  resi- 
dences may  be  provided  without  regard  to  paragraph  (!)  (/?), 
and 

(B)  paragraph  (1)  (B)  shall  be  treated  as  satisfied  with 
respect  to  the  remainder  of  the  targeted  area  residences  if  the 
family  income  of  the  mortgagor  is  llfi  percent  or  less  of 
whichever  of  the  following  is  the  greater: 

(i)  the  median  family  income  for  the  statistical  area 
in  which  such  residence  is  located,  or 

(ii)  the  statewide  median  family  income  for  the  State 
in  which  such  residence  is  located. 

(i)  Limitation  on  Aggregate  Amount  of  Qualified  Mortgage 
Bonds  Issued  During  Any  Calendar  Tear. — 

(7)  /.v  general. —  An  issue  meets  the  reauirements  of  this  sub- 
section only  if  the  aggregate  amount  of  bonds  issued  pursuant 
thereto,  when  added  to  the  aggregate  amount  of  qualified  mort- 
gage bonds  previously  issued  by  the  issuing  authority  during  the 
calendar  year,  does  not  exceed  the  applicable  limit  for  such 
authority  for  such  calendar  year. 

(2)  5-percent  limit. — Except  as  provided  in  paragraph  (3), 
the  applicable  limit  for  qualified  mortgage  bonds  for  any  issuing 
authority  for  any  calendar  year  shall  be  5  percent  of  the  average 
annual  aggregate  principal  amount  of  mortgages  executed  during 
the  immediately  preceding  3  calendar  years  for  single-family 
owner- occupied  residences  located  within  the  jurisdiction  of  such 
issuing  authority. 

(3)  At  least  $  bo, 000,000  may  be  issued  in  each  state  during 
each  calendar  year. — //,  but  for  this  paragraph,  the  aggregate 
amount  of  qualified  mortgage  bonds  which  could  be  issued  in  any 
State  during  any  calendar  years  is  less  than  $50,000,000,  the 
aggregate  amount  which  may  be  issued  by  each  issuing  authority 
in  such  State  during  such  calendar  year  {determined  without 
regard  to  this  paragraph)  shall  be  increased  to  the  amount  deter- 
mined by  multiplying  such  aggregate  amount  by  a  fraction — 

(A)  the  numerator  of  which  is  $50,000,000,  and 

(B)  the  denominator  of  which  is  the  aggregate  amount  of 
qualified  mortgage  bonds  which  could  be  issued  by  all  issuing 
authorities  in  such  State  during  such  year  (determined  with- 
out regard  to  this  paragraph) . 

(b)  Overlapping  jurisdictions— Except  as  provided  in  para- 
graph (5),  if  2  or  more  governmental  units  have  authority  (de- 
termined without  regard  to  paragraph  (1))  to  issue  qualified 
mortgage  bonds  with  respect  to  ^residences  in  the  same  geographi- 
cal area,  far  ^purposes  of  this  subsection  only  the  unit  having  juris- 
diction over  the  smallest  geographical  area  shall  be  treated  as 
having  issuing  authoritY  with  respect  to  such  area  unless  such  unit 
agrees  to  surrender  part  or  all  of  such  authority  for  such  calendar 
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year  to  the  unit  with  overlapping  jurisdiction  which  has  the  next 
smallest  geographical  area. 

(5)  State  may  provide  different  formula. — The  State  may, 
by  law  enacted  after  the  date  of  the  enactment  of  this  section,  pro- 
vide a  different  formula  for  allocating  the  5-percent  limitation 
(and,  if  applicable,  the  $50,000,000  limitation)  among  the  gov- 
ernmental units  in  such  State  having  authority  to  issue  qualified 
mortgage  bonds. 

(6)  Transitional  rules. — In  applying  this  subsection  to  any 
calendar  year,  there  shall  not  be  taken  into  account  any  bond 

-  which — 

(A)  was  issued  on  or  before  April  21f,  1979,  or 

(B)  by  reason  of  section  21 1±  of  the  Mortgage  Subsidy 
Bond  Tax  Act  of  1980,  receives  the  same  tax  treatment  as 
bonds  issued  on  or  before  April  24, 1979. 

(j)  Portion  of  Loans  Required  To  Be  Placed  in  Targeted 
Areas. — 

(1)  In  general. — An  issue  meets  the  requirements  of  this  sub- 
section only  if  at  least  20  percent  of  the  proceeds  of  the  issue  which 
are  devoted  to  providing  owner-financing  is  made  available  (with 
reasonable  diligence)  for  owner-financing  on  targeted  area  resi- 
dences for  at  least  1  year  after  the  date  on  which  owner-financing 
is  first  made  available  with  respect  to  targeted  area  residences. 

(2)  Limitation. — Nothing  in  paragraph  (1)  shall  be  treated 
as  requiring  the  making  available  of  an  amount  which  exceeds  Jfi 
percent  of  the  average  annual  aggregate  principal  amount  of 
mortgages  executed  during  the  immediately  preceding  3  calendar 
years  for  single-family  owner-occupied  residences  located  in  tar- 
geted areas  within  the  jurisdiction  of  the  issuing  authority. 

(k)  Requirements  Related  to  Arbitrage. — 

(1)  In  general. — An  issue  meets  the  requirements  of  this  sub- 
section only  if  such  issue  meets  the  requirements  of  paragraphs 
(2),  (3),  and  (If)  of  this  subsection.  Such  requirements  shall  be 
in  addition  to  the  requirements  of  section  103(c) . 

(2)  Effective  rate  of  mortgage  interest  cannot  exceed  bond 
yield  by  more  than  1  percentage  point. — 

(A)  In  general. — An  issue  shall  be  treated  as  meeting  the 
requirements  of  this  paragraph  only  if  the  excess  of — 

(i)  the  effective  rate  of  interest  on  the  mortgages  pro- 
vided under  the  issue,  over 

(ii)  the  yield  on  the  issue, 

is  not  greater  than  1  percentage  point. 

(B)  Effective  rate  of  mortgage  interest. — 

(i)  In  general. — In  determining  the  effective  rate  of 
interest  on  any  mortgage  for  purposes  of  this  paragraph, 
there  shall  be  taken  into  account  all  fees,  charges,  and 
other  amounts  borne  by  the  mortgagor  which  are  attrib- 
utable to  the  mortgage  or  to  the  bond  issue. 

(ii)  Specification  of  some  of  the  amounts  to  be 
treated  as  borne  by  the  mortgagor. — For  purposes  of 
clause  (i) ,  the  following  items  (among  others)  shall  be 
treated  as  borne  by  the  mortgagor: 
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(/)  all  points  or  similar  charges  paid  by  the  seller 
of  the  property,  and 

(II)  the  excess  of  the  amounts  received  from  any 
person  other  than  the  mortgagor  by  any  person  in 
connection  with  the  acquisition  of  the  mortgagors 
interest  in  the  property  over  the  usual  and  reason- 
able acquisition  costs  of  a  person  acquiring  like  prop- 
erty where  owner-financing  is  not  provided  through 
the  use  of  qualified  mortgage  bonds. 
(Hi)  Specification  of  some  of  the  amounts  to  be 

TREATED  AS  NOT  BORNE  BY  THE  MORTGAGOR.  For  purposes 

of  clause  (i) ,  the  following  items  shall  not  be  taken  into 
account : 

(I)  any  expected  rebate  of  arbitrage  profits,  and 

(II)  any  application  fee,  survey  fee,  credit  report 
fee,  insurance  charge,  or  similar  amount  to  the  ex- 
tent such  amount  does  not  exceed  amounts  charged 
in  such  area  in  cases  where  owner-financing  is  not 
provided  through  the  use  of  qualified  mortgage 
bonds. 

Subclause  (II)  shall  not  apply  to  origination  fees,  points, 
or  similar  amounts. 

(iv)  Prepayment  assumption. — In  determining  the  ef- 
fective rate  of  interest,  it  shall  be  assumed  that  the  mort- 
gage prepayment  rate  will  be  the  rate  set  forth  in  the 
most  recent  mortgage  maturity  exverience  table  pub- 
lished by  the  Federal  Housing  Administration  for  the 
State  (or,  if  available,  the  area  within  the  State)  in 
which  the  residences  are  located. 
(C)  Yield  on  the  issue. — For  purposes  of  this  subsection^ 
the  yield  on  the  issue  shall  be  determined  on  the  basis  of — 

(i)  the  issue  price  (within  the  meaning  of  section 
1232(b)  (2)),  and 

(ii)  an  expected  maturity  for  the  bonds  which  is  con- 
sistent with  the  assumption  inquired  under  subpara- 
graph (B)  (iv). 

(8)  NON-M ORTGA GE  . INVESTMENT  REQ UIREMENTS.  

(A)  In  general. — An  issue  meets  the  requirements  of  this 
paragraph  only  if — 

(i)  at  no  time  during  any  bond  year  may  the  amount 
invested  in  non-mortgage  investments  with  a  yield  higher 
than  the  yield  on  the  issue  exceed  ISO  percent  of  the  debt 
service  on  the  issue  for  the  bond  year,  and 

(ii)  the  aggregate  amount  invested  as  provided  in 
clause  (i)  is  promptly  and  appropriately  reduced  as 
mortgages  are  repaid. 

(B)  Exception  for  temporary  periods. — Subparagraph 
(A)  shall  not  apply  to — 

(i)  proceeds  of  the  issue  invested  for  an  initial  temp- 
orary period  until  such  proceeds  are  needed  for  mort- 
gages, and 

(ii)  temporary  investment  periods  related  to  debt 
service.  , 
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(C)  Debt  service  defined. — For  purposes  of  subparagraph 

(A)  ,  the  debt  service  on  the  issue  for  any  bond  year  is  the 
scheduled  amount  of  interest  and  amortization  of  principal 
payable  for  such  year  with  respect  to  such  issue.  For  pur- 
poses of  the  preceeding  sentence,  there  shall  not  be  taken  into 
account  amounts  scheduled  with  respect  to  any  bond  which 
has  been  retired  before  the  beginning  of  the  bond  year. 

(4)  Arbitrage  and  investment  gains  to  be  used  to  reduce 
costs  of  owner-financing.  

(A)  In  general. — An  issue  shall  be  treated  as  meeting  the 
requirements  of  this  paragraph  only  if  an  amount  equal  to 
the  sum  of — 

(i)  the  excess  of — 

(/)  the  amount  earned  on  all  non-mortgage  in- 
vestments (other  than  investments  attributable  to 
an  excess  described  in  this  clause),  over 

(II)  the  amount  which  would  have  been  earned  if 
the  investments  were  invested  at  a  rate  equal  to  the 
yield  on  the  issue,  plus 

(ii)  any  income  attributable  to  the  excess  described  in 
clause  (i), 

shall  be  paid  or  credited  to  the  mortgagors  as  rapidly  as  may 
be  practicable. 

(B)  Investment  gains  and  losses. — For  purposes  of  sub- 
paragraph (A),  in  determining  the  amount  earned  on  all 
non-mortgage  investmments,  any  gain  or  loss  on  the  disposi- 
tion of  such  investments  shall  be  taken  into  account. 

(I)  Other  Requirements. — 

(1)  State  opinion  that  issue  meets  federal  requirements. — 
An  issue  meets  the  requirements  of  this  subsection  only  if  a  pre- 
liminary official  statement  of  such  issue  has  been  submitted  to  a, 
State  agency  and — 

(A)  such  agency  has,  within  30  days  after  the  date  of  such 
submission,  issued  an  opinion  that  such  issue  meets  the  re- 
quirements of  subsections  (i)  and  (j)  of  this  section,  or 

(B)  30  days  have  elapsed  since  such  submission  and  during 
such  30-day  period  the  State  agency  has  not  issued  an  opinion 
that  the  issue  does  not  meet  the  requirements  of  subsections 
(i)  and  (j)  of  this  section. 

(2)  Obligations  must  be  registered. — An  issue  meets  the  re- 
quirements of  this  subsection  only  if  each  obligation  issued  pur- 
suant to  such  issue  is  in  registered  form. 

(3)  Requirement  of  more  than  one  lender. — 

(A)  In  general. — Except  as  provided  in  subparagraph 

(B)  ,  an  issue  meets  the  requirements  of  this  subsection  only 
if  the  mortgages  are  originated  by  2  or  more  persons. 

(B)  Exceptions. — Subparagraph  (A)  shall  not  apply  if — 

(i)  due  diligence  was  exercised  in  offering  an  oppor- 
tunity to  participate  and  not  more  than  one  person  teas 
willing  and  able  to  originate  the  mortgages,  or 

(ii)  a  sound  public  purpose  is  served  by  having  one 
person  originate  all  owner-financing  provided  under  the 
issue. 
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(4)  Mortgages  must  be  new  mortgages. — 

(A)  In  general. — An  issue  meets  the  requirements  of  this 
subsection  only  if  no  part  of  the  proceeds  of  such  issue  is 
to  be  used  to  acquire  or  replace  existing  mortgages. 

(B)  Exceptions. — Under  regulations  prescribed  by  the 
Secretary,  the  replacement  of — 

(i)  construction  period  loans, 

(ii)  bridge  loans  or  similar  temporary  initial  financ- 
ing, and 

(Hi)  in  the  case  of  a  qualified  rehabilitation,  an  exist- 
ing mortgage, 

shall  not  be  treated  as  the  acquisition  or  replacement  of  an 
existing  mortgage  for  purposes  of  subparagraph  (A). 

(5)  Certain  requirements  must  be  met  where  mortgage  is 
assumed. — An  issue  meets  the  requirements  of  this  subsection 
only  if  a  mortgage  icith  respect  to  ivhich  owner-financing  has 
been  provided  under  such  issue  may  be  assumed  only  if  the  re- 
quirements of  subsections  (d),  (e),  (/),  and  (h)  are  met  with 
respect  to  such  assumption. 

m)  Targeted  Area  Residences. — 

(1)  In  general. — For  purposes  of  this  section,  the  term  "tar- 
geted area  residence"  means  a  residence  in  an  area  which  is 
either — 

(A )  a  qualified  census  tract,  or 

(B)  an  area  of  chronic  economic  distress. 

(2)  Qualified  census  tract. — 

(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  "qualified  census  tract"  means  a  census  tract  in  which 
HO  percent  or  more  of  the  families  have  income  ivhich  is  80 
percent  or  less  of  the  stateioide  median  family  income. 

(B)  Data  used. — The  determination  under  subparagraph 
(A)  shall  be  made  on  the  basis  of  the  most  recent  decennial 
census  for  which  data  are  available. 

(3)  Area  of  chronic  economic  distress. — 

(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  "area  of  chronic  economic  distress"  means  an  area  of 
economic  distress — 

(i)  designated  by  the  State  as  meeting  the  standards 
established  by  the  State  for  purposes  of  this  subsection, 
and 

(ii)  the  designation  of  which  has  been  approved  by 
the  Secretary  and  the  Secretary  of  Housing  and  Urban 
Development. 

(B)  Criteria  to  be  used  in  approving  state  designations. — 
The  criteria,  used,  by  the  Secretary  and  the  Secretary/  ot 
Housing  and  Urban  Development  in  evaluating  any  pro- 
posed designation  of  an  area  for  purposes  of  this  subsection 
shall  be — 

(i)  the  condition  of  the  housing  stock,  including  the  age 
of  the  housing  and  the  number  of  abandoned  and  sub- 
standard residential  units. 
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(ii)  the  need  of  area  residents  for  owner-financing 
under  this  section,  as  indicated  by  loiv  per  capita  income, 
a  high  percentage  of  families  in  poverty,  a  high  number 
of  tvelfare  recipients,  and  high  unemployment  rates, 

(Hi)  the  potential  for  use  of  owner-financing  under  this 
section  to  improve  housing  conditions  in  the  area,  and 

(iv)  the  existence  of  a  housing  assistance  plan  which 
provides  a  displacement  program  and  a  public  improve- 
ments and  services  program, 
(n)  Other  Definitions  and  Special  Rules. — For  purposes  of  this 
section — 

(1)  Mortgage. — The  ter-m  "mortgage"  includes  any  other 
owner- financing. 

(2)  Bond. — The  term  "bond"  includes  any  obligation. 

(3)  State. — The  term  "State"  includes  a  possession  of  the 
United  States  and  the  District  of  Columbia. 

(4)  Statistical  area. — 

(A)  In  general. — The  term  "statistical  area"  means — 

(i)  a  standard  metropolitan  statistical  area,  and 

(ii)  any  county  (or  the  porton  thereof)  which  is  not 
within  a  standard  metropolitain  statistical  area. 

(B)  Standard  metropolitan  statistical  area. — The  term 
"standard  metropolitan  statistical  area"  means  the  area  in  and 
around  a  city  of  50,000  inhabitants  or  more  (or  equivalent 
area)  as  defined  by  the  Secretary  of  Commerce. 

(C)  Designation  where  adequate  statistical  informa- 
tion not  available. — For  purposes  of  this  paragraph,  if 
there  is  insufficient  recent  statistical  information  tvith  respect 
to  a  county  (or  portion  thereof)  described  in  subparagraph 
(A )  (ii) ,  the  Secretary  may  substitute  for  such  county  (or  por- 
tion thereof)  another  area  for  which  there  is  sufficient  recent 
statistical  infonnation. 

(D)  Designation  where  no  county. — In  the  case  of  any 
portion  of  a  State  which  is  not  tvithin  a  county,  subpara- 
graphs (A)  (ii)  and  (C)  shall  be  applied  by  substituting  for 
"county"  an  area  designated  by  the  Secretary  which  is  the 
equivalent  of  a  county. 

(5)  Acquisition  cost. — 

(A)  In  general. — The  term  "acquisition  cost"  means  the 
cost  of  acquiring  the  residence  as  a  completed  residential  unit. 

"(B)  Exceptions. — The  term  "acquisition  cost"  does  not 
include — 

(i)  usual  and  reasonable  settlement  or  financing  costs, 

(ii)  the  value  of  services  performed  by  the  mortgagor 
or  members  of  his  family  in  completing  the  residence^ 
and 

(Hi)  the  cost  of  land  which  has  been  owned  by  the 
mortgagor  for  at  least  2  years  before  the  date  on  which 
construction  of  the  residence  begins. 
(C)  Special  rule  for  qualified  rehabilitation  loans. — 
In  the  case  of  a  qualified  rehabilitation  loan,  for  purposes  of 
subsection  (f),  the  term  "acquisition  cost"  includes  the  cost  of 
the  rehabilitation. 
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(6)  Qualified  home  improvement  loan, — The  term  "qualified 
home  improvement  loan"  means  the  financing  (in  an  amount 
which  does  not  exceed  $15,000)  — - 

(A)  of  alterations,  repairs,  and  improvements  on  or  in  con- 
nection with  an  existing  residence  by  the  owner  thereof,  but 

(B)  only  if  such  items  as  substantially  protect  or  improve 
the  basic  livability  of  the  property, 

(7)  Qualified  rehabilitation  loan. — 

(A)  In  general. — The  term  "qualified  rehabilitation  loan" 
means  any  owner-financing  provided  in  connection  with — 

(i)  a  qualified  rehabilitation,  or 

(ii)  the  acquisition  of  a  residence  with  respect  to  which 
there  has  been  a  qualified  rehabilitation, 

but  only  if  the  mortgagor  to  tvhom  such  financing  is  provided 
is  the  first  resident  of  the  residence  after  the  completion  of 
the  rehabilitation. 

(B)  Qualified  rehabilitation — For  purposes  of  subpara- 
graph (A),  the  term  "qualified  rehabilitation"  means  any  re- 
habilitation  of  a  building  if — 

(i)  there  is  a  period  of  at  least  20  years  between  the 
date  on  which  the  building  was  first  used  and  the  date 
on  which  the  physical  work  on  such  rehabilitation  begins, 

(ii)  75  percent  or  more  of  the  existing  external  walls 
of  such  building  are  retained  in  place  as  external  walls 
in  the  rehabilitation  process,  and 

(Hi)  the  expenditures  for  such  rehabilitation  are  25 
percent  or  more  of  the  mortgagor's  adjusted  basis  in  the 
residence. 

For  purposes  of  clause  (Hi),  the  mortgagor's  adjusted*  basis 
shall  be  determined  as  of  the  completion  of  the  rehabilitation 
or,  if  later,  the  date  on  which  the  mortgagor  acquires  the 
residence. 

(8)  Determinations  on  actuarial  basis. — All  determinations 
of  yield,  effective  interest  rates,  and  amounts  required  to  be  paid 
or  credited  to  mortgagors  under  subsection  (k)  (4)  (A)  shall  be 
made  on  an  actuarial  basis  taking  into  account  the  present  value 
of  money. 

(o)  Special  Rule  for  Issue  Used  for  Owner-Occupied  Housing 
and  Rental  Housing. — In  the  case  of  an  issue — 

( 1 )  part  of  the  proceeds  of  tvhich  are  to  be  used  for  mortgages 
on  owner-occupied  residences  in  a  manner  which  meets  the  re- 
quirements of  this  section,  and 

(2)  part  of  the  proceeds  of  which  are  to  be  used  for  rental 
housing  which  meets  the  requirements  of  section  103(b)  (4)  (A), 

under  regulations  prescribed  by  the  Secretary,  each  such  part  shall  be 
treated  as  a  separate  issue. 

(p)  Advance  Refunding  of  Mortgage  Subsidy  Bonds  Not  Per- 
mitted.— On  and  after  the  date  of  the  enactment  of  this  section,  no 
obligation  may  be  issued  for  the  advance  refunding  of  a  mortgage 
subsidy  bond  (determiined  icithout  regard,  to  subsection  (b) (2)). 
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Subchapter  N — Tax  Based  on  Income  From  Sources  Within  or 
Without  the  United  States 

******* 

PART  I— DETERMINATION  OF  SOURCES  OF  INCOME 

******* 

SEC.  861.  INCOME  FROM  SOURCES  WITHIN  THE  UNITED  STATES. 

(a)  Gross  Income  From  Sources  Within  United  States. — The 
following  items  of  gross  income  shall  be  treated  as  income  from  sources 
within  the  United  States : 

(1)  Interest —  *  *  * 

******* 

[(5)  Sale  or  exchange  of  real  property. — Gains,  profits,  and 
income  from  the  sale  or  exchange  of  real  property  located  in  the 
United  States.] 

(5)  Disposition  of  united  states  real  property  interest. — 
Gains,  profits,  and  income  from  the  disposition  of  a  United  States 
real  property  interest  (as  defined  in  section  897  (<?)). 

******* 

PART  II— NONRESIDENT  ALIENS  AND  FOREIGN 
CORPORATIONS 

******* 
Subpart  A — Nonresident  Alien  Individuals 

sfi  sjc  s(c  sjc  sfs  s{c  )|t 

SEC.  871.  TAX  ON  NONRESIDENT  ALIEN  INDIVIDUALS. 

(a)  Income  Not  Connected  With  United  States  Business — 30 
Percent  Tax. —  *  *  * 

******* 

(g)  Cross  References. — 

(1)  For  tax  treatment  of  certain  amounts  distributed  by  the 
United  States  to  nonresident  alien  individuals,  see  section  402(a) 

(*)• 

(2)  For  taxation  of  nonresident  alien  individuals  who  are  expa- 
triate United  States  citizens,  see  section  877. 

(3)  For  doubling  of  tax  on  citizens  of  certain  foreign  coun- 
tries, see  section  891. 

(4)  For  adjustment  of  tax  in  case  of  nationals  or  residents  of 
certain  foreign  countries,  see  section  896. 

(5)  For  withholding  of  tax  at  source  on  nonresident  alien  in- 
dividuals, see  section  1441. 
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(6)  For  the  requirement  of  making  a  declaration  of  estimated 
tax  by  certain  nonresident  alien  individuals,  see  section  6015  (i). 

(7)  For  election  to  treat  married  nonresident  alien  individual 
as  resident  of  United  States  in  certain  cases,  see  subsections  (g) 
and  (h)  of  section  6013. 

(8)  For  special  tax  treatment  of  gain  or  loss  from  the  disposi- 
tion by  a  nonresident  alien  individual  of  a  United  States  real  prop- 
erty interest,  see  section  897. 


Subpart  B — Foreign  Corporations 


SEC.  882.  TAX  ON  INCOME  OF  FOREIGN  CORPORATIONS  CONNECTED 
WITH  UNITED  STATES  BUSINESS. 

(a)  Imposition  of  Tax — 

(1)  In  general. — A  foreign  corporation  engaged  in  trade  or 
business  within  the  United  States  during  the  taxable  year  shall  be 
taxable  as  provided  in  section  11  or  1201(a)  on  its  taxable  income 
which  is  effectively  connected  with  the  conduct  of  a  trade  or  busi- 
ness within  the  United  States. 

(2)  Determination  of  taxable  income. — In  determining  tax- 
able income  for  purposes  of  paragraph  (1),  gross  income  includes 
only  gross  income  which  is  effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United  States. 

(3)  For  special  tax  treatment  of  gain  or  loss  from  the  disposi- 
tion by  a  foreign  corporation  of  a  United  States  real  property  in- 
terest, see  section  897. 


Subpart  C — Miscellaneous  Provisions 

Sec.  891.  Doubling  of  rates  of  tax  on  citizens  and  corporations  of  certain  for- 
eign countries. 

Sec.  892.       Income  of  foreign  governments  and  of  international  organizations. 
Sec.  893.       Compensation  of  employees  of  foreign  governments  or  international 

organizations. 
Sec.  894.       Income  affected  by  treaty. 

Sec.  895.  Income  derived  by  a  foreign  central  bank  of  issue  from  obligations 
of  the  United  States  or  from  bank  deposits. 

Sec.  896.  Adjustment  of  tax  on  nationals,  residents,  and  corporations  of  cer- 
tain foreign  countries. 

Sec.  897.       Disposition  of  investment  in  United  States  real  property. 


SEC.  897.  DISPOSITION  OF  INVESTMENT  IN  UNITED  STATES  REAL 
PROPERTY 

(a)  General  Rule. — For  purposes  of  this  title,  gain  or  loss  of  a 
nonresident  alien  individual  or  a  foreign  corporation  from  the  disposi- 
tion of  a  United  States  real  property  interest  shall  be  taken  into 
account — 
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(1)  in  the  case  of  a  nonresident  alient  indidivual,  under  section 
871(b)(1),  or 

(2)  in  the  case  of  a  foreign  corporation,  under  section  882(a) 

as  if  the  taxpayer  were  engaged  in  a  trade  or  business  within  the 
United  States  during  the  taxable  year  and  as  if  such  gain  or  loss  were 
effectively  connected  with  such  trade  or  business. 

(b)  Limitation  on  Losses  of  Individuals. — In  the  case  of  an  in- 
dividual, a  loss  shall  be  taken  into  account  under  subsection  (a)  only 
to  the  extent  such  loss  would  be  taken  into  account  under  section  165 
(c)  (determined  without  regard  to  subsection  (a)  of  this  section). 

(c)  United  States  Real  Property  Interest. — For  purposes  of 
this  section — 

(1)  United  states  real  property  interest. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(Z?),  the  term  "United  States  real  property  interest"  means — 

(i)  an  interest  in  real  property  (including  an  interest 
in  a  mine,  well,  or  other  natural  deposit)  located  in  the 
United  States,  and 

(ii)  any  interest  (other  than  an  interest  solely  as  a 
creditor)  in  any  entity  which  teas  a  United'  States  real 
property  holding  organization  at  any  time  during  the 
shorter  of — 

(/)  the  period  after  June  18,  1980.  during  ivhich 
the  taxpayer  held  such  interest,  or 

(II)  the  5-year  period  ending  on  the  date  of  the 
disposition  of  such  interest. 

(B)  Exclusion  for  interest  in  certain  entities. — The 
term  u United  States  real  property  interest*'  does  not  include 
any  in  terest  in,  any  entity  if — 

(i)  as  of  the  date  of  the  disposition  of  such  interest, 
such  entity  did  not  hold  any  United  States  real  property 
interests,  and 

(ii)  all  of  the  United  States  real  property  interests  held 
by  such  entity  at  any  time  during  the  shorter  of  the  pe- 
riods described  in  subparargraph  (A)  (ii)  — 

(/)  were  disposed  of  in  transactions  in  ivhich  the 
full  amount  of  the  gam  (if  any)  teas  recognized,  or 

(II)  ceased  to  be  United  States  real  property  in- 
terests by  reason  of  the  application  of  this  subpara- 
graph to  one  or  more  other  entities. 

(2)  United  states  real  property  holding  organization. — 
The  term  li United  States  real  property  holding  organization" 
means  any  entity  (whether  domestic  or  foreign)  if — 

(A)  the  fair  market  value  of  its  United  States  real  prop- 
erty interests  equals  or  exceeds  50  percent  of 

(B)  the  fair  market  value  of — 

(i)  its  United  States  real  property  interests. 

(ii)  its  interests  in  real  property  located  outside  the 
United,  States,  plus 

(Hi)  any  other  of  its  assets  which  are  used  or  held  for 
use  in  a  trade  or  business. 
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(3)  Exception  for  stock  regularly  traded  on  established 
securities  markets. — //  any  class  of  stock  of  a  corporation  is 
regularly  traded  on  an  established  securities  market,  stock  of  such 
class  shall  be  treated  as  a  United  States  real  property  interest  only 
in  the  case  of  a  person  w/io,  at  some  time  during  the  shorter  of 
the  periods  described  in  paragraph  (1)  (A)  (ii),  held  more  than 
5  percent  of  such  class  of  stock. 

(4)  Treatment  of  controlling  interests. — 

(A)  In  general. — Under  regulations,  if  any  person  holds 
a  controlling  interest  in  any  entity,  for  purposes  of  deter- 
mining whether  such  person  is  a  United  States  real  property 
holding  organization — 

(i)  such  controlling  interest  shall  not  be  taken  into 
account, 

(ii)  such  person  shall  be  treated  as  holding  a  pro  rata 
share  of  the  assets  of  such  entity,  and 

(Hi)  any  assets  used  or  held  for  use  by  such  entity  in 
a  trade  or  business  shall  be  treated  as  so  used  or  held  by 
such  person. 

(B)  Controlling  interest. — For  purposes  of  subpara- 
graph (A),  the  term  "controlling  interest"  means — 

(i)  in  the  case  of  a  corporation,  50  percent  or  more 
of  the  total  combined  voting  power  of  all  classes  of  stock 
of  such  corporation,  or  50  percent  or  more  of  the  fair 
market  value  of  all  classes  of  stock  of  such  corporation., 

(ii)  in  the  case  of  a  partnership,  50  percent  or  more 
of  the  capital  or  profits  interest,  or 

(Hi)  in  th  e  case  of  a  trust,  50  percent  or  more  of  the 
beneficial  interests  in  such  trust   (actuarially  deter- 
mined) . 
(5)  Other  special  rules. — 

(A)  Interest  in  real  property. — The  term  "interest  in 
real  property"  includes  fee  ownership  and  co-ownership  of 
land  or  improvements  thereon,  leaseholds  of  land  or  improve- 
ments thereon,  options  to  acquire  land  or  improvements  there- 
on, and  options  to  acquire  leaseholds  of  land  or  improvements 
thereon. 

(B)  Constructive  ownership  rules. — For  purposes  of  de- 
termining under  paragraph  (3)  whether  any  person  holds 
more  than  5  percent  of  any  class  of  stock  and  of  determining 
under  paragraph  (4)  ivhether  a  person  holds  a  controlling 
in  terest  in  any  entity — 

(i)  with  respect  to  a  corporation,  section  318(a)  shall 
apply  (except  that  paragraphs  (2)  (C)  and  (3)  (C)  of 
section  318(a)  shall  be  applied  by  substituting  "5  per- 
cent" for  "50  percent") ,  and 

(ii)  with  respect  to  a  partnership  or  trust,  rules  simi- 
lar to  the  rules  of  clause  (i)  shall  apply  (but  substituting 
interests  in  the  entity  for  stock) . 

(C)  Real  property  includes  associated  personal  prop- 
erty.— The  term  "real  property"  includes  movable  walls, 
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furnishings,  and  other  personal  property  associated  with  the 
use  of  the  real  property. 

(D)  Entity. — The  term  "entity"  means  a  corporation, 
partnership,  or  trust, 
(d)  Coordination  With  N  on  re  cognition  Provisions. — 

(1)  In  general. — Except  to  the  extent  otherwise  provided  in 
paragraph  (2),  any  nonrecognition  provision  shall  apply  for 
purposes  of  this  section  to  a  transaction  only  in  the  case  of  an 
exchange  of  a  United  States  real  property  intrest  for  an  interest 
the  sale  of  ivhich  tvould  be  subject  to  taxation  under  this  chapter. 

(2)  Regulations. — The  Secretary  shall  prescribe  regulations 
(ivhich  are  necessary  or  appropriate  to  prevent  the  avoidance  of 
Federal  income  taxes)  providing  the  extent  to  which  nonrecog- 
nition provisions  shall,  and  shall  not,  apply  for  purposes  of  this 
section. 

(3)  Nonrecognition  provision  defined. — For  purposes  of  this 
subsection,  the  term  "nonrecognition  provision"  means  any  pro- 
vision of  this  title  for  not  recognizing  gain  or  loss. 
******* 

Subtitle  C — Employment  Taxes 

*  *  *  *       'ffttm*  Hiti  V*  <Vf*  * 

CHAPTER  21— FEDERAL  INSURANCE  CONTRIBUTIONS 

ACT 

Subchapter  C — General  Provisions 

*  •      *  *  *  .  *  * 


SEC.  3121.  DEFINITIONS 

(a)  Wages. — For  purposes  of  this  chapter,  the  term  "wages''  means 

all  remuneration  for  employment,  including  the  cash  value  of  all 

remuneration  paid  in  any  medium  other  than  cash,  except  that  such 

term  shall  not  include — 
^■j^  *  *  * 

******* 

[(6)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee)  — 

[(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101  (or  the  corresponding  section  of  prior  law),  or 

[(B)  of  any  payment  required  from  an  employee  under 
a  State  unemployment  compensation  law ;] 
(6)  the  payment  by  an  employer  (urithout  deduction  from  the 
remuneration  of  the  employee)  — 

(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101.  or 
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(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer; 
******* 

CHAPTER  23 — FEDERAL  UNEMPLOYMENT  TAX  ACT 

*  *  *  *  *  *  * 

SEC.  3306.  DEFINITIONS. 

(a)  Employer. — For  purposes  of  this  chapter — *  *  * 

*  *  *  *  *  #  * 

(b)  Wages. — For  purposes  of  this  chapter,  the  term  "wages"  means 
all  remuneration  for  employment,  including  the  cash  value  of  all  re- 
muneration paid  in  any  medium  other  than  cash;  except  that  such 

term  shall  not  include — 
^-j^  *  *  * 

*  *  *  *  *  *  * 

[(6)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee)  — 

[(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101  (or  the  corresponding  section  of  prior  law),  or 

[(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law ;  J 
(€)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee)  — 

(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101,  or  ' 

(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  late, 

with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer; 

*  *  *  *  *  *  * 

Subtitle  D — Miscellaneous  Excise  Taxes 

Chapter  31.  Special  fuels. 

Chapter  32.  Manufacturers  excise  taxes. 

Chapter  33.  Facilities  and  services. 

Chapter  34.  Policies  issued  by  foreign  insurers. 

Chapter  35.  Taxes  on  wagering. 

Chapter  36.  Certain  other  excise  taxes. 

Chapter  37.  Sugar. 

Chapter  38.  Environmental  taxes. 

Chapter  40.  General  provisions  relating  to  occupational  taxes. 
Chapter  41.  Public  charities. 

Chapter  42.  Private  foundations,  black  lung  benefit  trusts. 
Chapter  43.  Qualified  pension,  etc.,  plans. 
Chapter  44.  Real  estate  investment  trusts. 
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CHAPTER  33— FACILITIES  AND  SERVICES 

*  *  *  *  *  *  * 

Subchapter  B — Communications 

*  *  *  *  *  *  * 

SEC.  4251.  IMPOSITION  OF  TAX. 

(a)  In  General — 

(1)  Except  as  provided  in  subsection  (b),  there  is  hereby  im- 
posed on  amounts  paid  for  the  following  communication  services 
a  tax  equal  to  the  percent  of  the  amount  so  paid  specified  in 
paragraph  (2)  : 

Local  telephone  service. 
Toll  telephone  service. 
Teletypewriter  exchange  service. 
The  taxes  imposed  by  this  section  shall  be  paid  by  the  person  paying 
for  the  services. 

(2)  The  rate  of  tax  referred  to  in  paragraph  (1)  is  as  follows: 


Amounts  paid  pursuant  to  bills  first  rendered —  Percent — 

Before  January  1,  1973   10 

During  1973   9 

During  1974   8 

During  1975   7 

During  1976   6 

During  1977   5 

During  1978   4 

During  1979  '  3 

[During  1980   2 

[During  1981   1] 

During  1980  or  1981   2 

During  1982   1 

(b)  Termination  or  Tax. — The  tax  imposed  by  subsection  (a)  shall 
not  apply  to  amounts  paid  pursuant  to  bills  first  rendered  on  or  after 
January  1,  [1982]  1983. 

******* 


CHAPTER  38— ENVIRONMENTAL  TAXES 

Subchapter  A. — Tax  on  petroleum. 
Subchapter  B. — Tax  on  certain  chemicals. 

Subchapter  A — Tax  on  Petroleum 

Part  I.  Taxes  to  fund  pollution  liability. 

Part  II.  Taxes  to  fund  hazardous  waste  containment. 

PART  I— TAXES  TO  FUND  POLLUTION  LIABILITY 

Sec.  4601.  Imposition  of  tax. 

Sec.  4602.  Definitions  and  special  rules. 

SEC.  4621.  IMPOSITION  OF  TAX. 

(a)  General  Rule. — There  is  hereby  imposed  a  tax  of  1.3  cents  a 
barrel  on — 
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(1)  crude  oil  received  at  a  United  States  refinery,  and 

(2)  petroleum  products  entered  into  the  United  States  for  con- 
sumption, use,  or  warehousing. 

(b)  Tax  on  Certain  Uses  and  Exportation. — 

(1)  In  general. — // — 

(A)  any  domestic  crude  oil  is  used  in  or  exported  from  the 
United  States,  and 

(B)  before  such  use  or  exportation,  no  tax  was  imposed 
on  such  crude  oil  under  subsection  (a) , 

then  a  tax  of  1.3  cents  a  barrel  is  hereby  imposed  on  such  crude  oil. 

(2)  Exception  for  use  on  premises  where  produced. — Para- 
graph (1)  shall  not  apply  to  any  use  of  crude  oil  for  extracting 
oil  or  natural  gas  on  the  premises  where  such  crude  oil  was 
produced. 

(c)  Persons  Liable  for  Tax. — 

(1)  Crude  oil  received  at  refinery. — The  tax  imposed  by 
subsection  (a)  (1)  shall  be  paid  by  the  operator  of  the  United 
States  refinery. 

(2)  Imported  petroleum  products. — The  tax  imposed  by  sub- 
section (a)  (2)  shall  be  paid  by  the  person  entering  the  product 
for  consumption,  use,  or  warehousing. 

(3)  Tax  on  certain  uses  of  exports. — The  tax  imposed  by  sub- 
section (b)  shall  be  paid  by  the  person  using  or  exporting  the 
crude  oil,  as  the  case  may  be. 

(d)  Termination. — The  taxes  imposed  by  this  section  shall  not 
apply  after  September  30, 1985. 

SEC.  4602.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Definitions. — For  purposes  of  this  part — 

(1)  Crude  oil. — The  term  " crude  oil"  includes  crude  oil  con- 
densates  and  natural  gasoline. 

(2)  Domestic  crude  oil. — The  term  "domestic  crude  oil"  means 
any  crude  oil  produced  from  a  well  located  in  the  United  States. 

(3)  Petroleum  product. — The  term  'petroleum  product"  in- 
cludes crude  oil. 

(4)  United  states. — 

(A)  In  general. — The  term  "United  States"  means  the 
50  States,  the  District  of  Columbia,  the  Commonwealth  of 

Puerto  Rico,  any  possession  of  the  United  States,  the  Com- 
monwealth of  the  Northern  Mariana  Islands,  and  the  Trust 

Territory  of  the  Pacific  Islands. 

(B)  United  states  includes  continental  shelf  areas. — 
The  principles  of  section  638  shall  apply  for  purposes  of  the 
term  "United  States". 

(C)  United  States  includes  foreign  trade  zones. — The 
term  "United  States"  includes  any  foreign  trade  zone  of  the 
United  States. 

(5)  United  States  refinery. — The  term  "United  States  re- 
finery" means  any  facility  in  the  United  States  at  which  crude  oil 
is  refined. 

(6)  Refineries  which  produce  natural  gasoline. — In  the  case 
of  any  United  States  refinery  which  produces  natural  gasoline 
from  natural  gas,  the  gasoline  so  produced  shall  be  treated  as 
received  at  such  refinery  at  the  time  so  produced. 
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(7)  Premises. — The  term  "premises"  has  the  same  meaning  as 
when  used  for  purposes  of  determining  gross  income  from  the 
property  under  section  613. 

(8)  Barrel. — The  term  "barrel"  means  J$  United  States 
gallons. 

(9)  Fractional  part  of  barrel. — In  the  case  of  a  fraction 
of  a  barrel,  the  tax  imposed  by  section  Jf.601  shall  be  the  same 
fraction  of  the  amount  of  such  tax  imposed  on  a  whole  barrel. 

(b)  Only  1  Tax  Imposed  With  Respect  to  Any  Product. — No 
tax  shall  be  imposed  under  section  1^601  with  respect  to  any  petroleum 
product  if  the  person  who  ivould  be  liable  for  such  tax  establishes  that 
a  prior  tax  has  been  imposed  by  such  section  with  respect  to  such 
product. 

Subchapter  B — Tax  on  Certain  Chemicals 

Part  I.  Taxes  to  fund  pollution  liability. 

Part  II.  Taxes  to  fund  hazardous  waste  containment. 

PART  I— TAXES  TO  FUND  POLLUTION  LIABILITY 

Sec.  4651.  Imposition  of  tax. 

Sec.  4652.  Definitions  and  special  rules. 

SEC.  4651.  IMPOSITION  OF  TAX. 

{a)  General  Rule. — There  is  hereby  imposed  a  tax  on  any  tame- 
able chemical  sold  by  the  manufacturer,  producer,  or  importer  thereof. 

(b)  Amount  of  2' ax. — The  amount  of  the  tax  imposed  by  subsec- 
tion (a)  shall  be — 

(1)  $1.18  a  ton  in  the  case  of  specified  petrochemical  feedstocks, 

or 

(2)  SI  cents  a  ton  in  the  case  of  specified  inorganic  substances. 

(c)  Termination. — The  taxes  imposed  by  this  section  shall  not 
apply  after  September  30, 1985. 

SEC.  4612.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Definitions. — For  purposes  of  this  part — 

(1)  Taxable  chemical. — The  term-  "taxable  chemical"  means 
any  substance — 

(A)  which  is  specified  petrochemical  feedstock  or  a  speci- 
fied inorganic  substance,  and 

(B)  which  is  manufactured  or  produced  in  the  United 
States  or  entered  into  the  United  States  for  consumption,  use, 
or  ivare housing. 

(°2)  Specified  petrochemical  feedstock. — 

(A)  In  General. — The  term  "specified  petrochemical  feed- 
stock" means  any  of  the  following  substances : 

Ethylene  Toluene 

Propylene  Xylene 

Butylene  Naphthalene 

Butadiene  Methane 

Butane  Carbon  Black 

Propane  Ethane. 
Benzene 
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(B)  Special  rule  for  certain  substances. — Under  regula- 
tions prescribed  by  the  Secretary,  any  substance  listed  in 
subparagraph  (A)  for  which  a  principal  use  is  use  as  a  fuel 
shall  be  treated  as  a  specified  petrochemical  feedstock  only 
if  it  is  used  otherwise  than  as  a  fuel  (and,  for  purposes  of 
section  4651  (a),  the  person  so  using  it  shall  be  treated  as 
the  manufacturer  thereof) . 
(3)  Specified  inorganic  substance. — The  fer?n  "specified  in- 
organic substance"  means  any  of  the  following  substances : 

(A)  arsenic,  cadmium,  chromium,  lead,  mercury,  and  the 
equivalent  weight  of  the  foregoing  elements  in  arsenic  tri- 
oxide,  chromite,  chromic  acid,  sodium  dichromate,  potassium 
dichromate,  and  lead  oxide; 

(B)  chlorine,  hydrochloric  acid,  hydrofluoric  acid,  and  the 
equivalent  weight  of  bromine  in  methyl  bromide  and  ethyl- 
ene dibromide; 

(C)  phosphoric  acid^  sulfuric  acid,  nitric  acid,  potassium 
hydroxide,  and  sodium  hydroxide ;  and 

(D)  ammonia  and  the  equivalent  iceight  of  ammonia  if} 
ammonium  nitrate. 

(If.)  United  states — The  term  u United  States"  h-as  the  mean- 
ing given  such  term  by  section  4602(a)  (4-). 

(5)  Importer. — The  term  "importer"  means  the  person  enter- 
ing the  taxable  chemical  for  consumption,  use,  or  warehousing. 

(6)  Ton. — The  term  "ton"  means  2,000  pounds.  In  the  case  of 
any  taxable  chemical  which  is  a  gas,  the  term  "ton"  means  the 
amount  of  such  gas  in  cubic  feet  which  is  the  equivalent  of  2.000 
pounds  on  a  molecular  weight  basis. 

(7)  Fractional  part  of  ton. — In  the  crrxe  of  a  fraction  of  a  ton. 
the  tax  imposed  by  section  £651  shall  be  the  same  fraction  of  the 
amount  of  such  tax  imposed  on  a  whole  ton. 

(b)  Use  by  Manufacturer,  Etc.,  Considered  Sale. — //  any  person 
manufactures,  produces,  or  imports  a  taxable  chemical  and  uses  such 
chemical  then  he  shall  be  liable  for  tax  under  section  4-651  in  the  same 
manner  as  if  such  chemical  tcere  sold  by  him. 

(c)  Refund  or  Credit  for  Certain  Uses. — Und^r  regidations  pre- 
scribed by  the  Secretary,  if — 

(1)  a  tax  under  section  4651  was  paid  with  respect  to  any  tax- 
able chemical \  and 

(2)  such  chemical  was  used  by  any  person  in  the  manufacture 
or  production  of  any  other  substance  the  sale  of  which  by  such 
person  would  be  taxable  under  such  section, 

then  an  amount  equal  to  the  tax  so  paid'  shall  be  attained  as  a  credit 
or  refund  (ivithout  interest)  to  such  person  in  the  same  manner  as  if 
it  toere  an  overpayment  of  tax  imposed  by  such  section.  The  amount 
of  any  such  credit  or  refund  shall  not  exceed  the  amount  of  tax  im- 
posed, hv  such  section  on  the  other  substance  so  manufactured  or 
produced. 
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Subtitle  F — Procedure  and  Administration 

*  *  *  *  *  # i  * 

CHAPTER  61— INFORMATION  AND  RETURNS 

*  *  *  *  *  *  * 

PART  III— INFORMATION  RETURNS 

*  *  *  *  *  *  * 

Subpart  A — Information  Concerning  Persons  Subject  to 
Special  Provisions 

Sec.  6031.    Return  of  partnership  income. 

Sec.  6032.    Returns  of  banks  with  respect  to  common  trust  funds. 
Sec.  6033.    Returns  by  exempt  organizations. 

Sec.  6034.    Returns  by  trusts  described  in  section  4947(a)  claiming  charitable 

deductions  under  section  642(c). 
Sec.  6035.    Returns  of  officers,  directors,  and  shareholders  of  foreign  personal 

holding  companies. 
Sec.  6036.    Notice  of  qualification  as  executor  or  receiver. 
Sec.  6037.    Return  of  electing  small  business  corporation. 
Sec.  6038.    Information  with  respect  to  certain  foreign  corporations. 
Sec.  6039.    Information  required  in  connection  with  certain  options. 
Sec.  6039A.  Information  regarding  carryover  basis  property  acquired  from  a 

decedent. 

Sec.  6039C.  Return  of  certain  entities  holding  United  States  real  property 
interests. 

Sec.  6039D.  Return  of  certain  foreign  persons  holding  United  States  real  prop- 
erty interests. 
Sec.  6040.    Cross  references. 

*  *  *  *  *  *  * 

SEC.6039C.  RETURN  OF  CERTAIN  ENTITIES  HOLDING  UNITED  STATES 
REAL  PROPERTY  INTERESTS. 

(a)  Entities  to  Which  This  Section  Applies. — 

(1)  In  general. — This  section  applies  to  any  entity  for  a  cal- 
endar year  if  at  any  time  durimg  such  year — 

(A)  1  or  more  of  the  persons  owning  an  interest  in  such 
entity  is  a  foreign  person,  and 

(B)  such  entity  would  he  a  United  States  real  property 
holding  organization  under  section  897(c)  (2)  if  "40  per- 
cent" were  substituted  for  "50  percent"  in  section  897(c)  (2) 
(A). 

^  (2)  Continuing  application. — This  section  applies  to  any  en- 
tity for  any  calendar  year  if  this  section  applied  to  such  entity 
for  any  of  the  4-  preceding  calendar  years  (determined  ivithout 
regard  to  this  paragraph). 

(b)  Return  Requirement. — If  this  section  applies  to  any  entity  for 
any  calendar  year,  such  entity  shall  make  a  return  for  such  calendar 
year  setting  forth — 

(1)  the  name  and  address  of  any  foreign  person  who  held  an 
interest  in  such  entity  at  any  time  during  the  calendar  year. 

(2)  such  information  with  respect  to  the  composition  of  the  as- 
sets of  such  entity  at  such  time  or  times  during  the  calendar  year 
as  the  Secretary  may  by  regulations  prescribe, 
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(3)  such  information  with  respect  to  transfers  during  the  calen- 
dar year  of  interests  in  such  entity  as  the  Secretary  shall  by  regu- 
lations prescribe, 

(4)  whether  such  entity  is  a  United  States  real  property  hold- 
ing organization  {within  the  meaning  of  se\  tion  897(c)  (2)  at  any 
time  during  the  calendar  year),  and 

(5)  such  other  information  as  the  Secretary  shall  by  regula- 
tions prescribe. 

Any  such  return  shall  be  made  at  such  time  and  in  such  ma/wner  as 
the  Secretary  shall  by  regulations  prescribe. 

(c)  Statements  To  Be  Furnished  to  Persons  Holding  Interests  in 
the  Entity. — Every  entity  making  a  return  under  subsection  (a)  shall 
furnish  to  each  foreign  person  who  at  any  time  during  the  calendar 
year  held  an  interest  in  such  entity  a  written  statement  showing — 

(1)  the  name  and  address  of  the  entity  making  such  return, 

(2)  whether  such  entity  is  a  United  States  real  property  hold- 
ing organization  at  any  time  during  the  calendar  year,  and 

(3)  such  other  information  as  the  Secretary  shall  by  regulations 
prescribe. 

The  written  statement  required  under  the  preceding  sentence  shall  be 
furnished  to  the  person  on  or  before  January  31  of  the  year  following 
the  year  for  which  the  return  under  subsection  (a)  was  made. 

(d)  Special  Rules. — For  the  purposes  of  this  section — 

(1)  Foreign  owner  must  hold  more  than  5  percent  of  stock  if 
entity  is  publicly  traded  corporations. — In  the  case  of  any  cor- 
poration the  stock  of  which  is  regularly  traded  on  an  established 
securities  market  at  all  times  during  the  calendar  year,  subsections 
(a)  and  (c)  shall  be  applied  by  substituting  "a  more  than  5-per- 
cent interest''''  for  "an  interest". 

(2)  More  than  5-percent  interest. — The  term  "more  than  5- 
percent  interest"  means  more  than  5  percent  of  the  fair  market 
value  of  any  class  of  stock  of  the  corporation. 

(3)  Foreign  person. — The  term  "foreign  person"  means  any 
person  who  is  not  a  United  States  person. 

(4)  Constructive  ownership. — For  purposes  of  determining 
ownership  in  any  entity,  the  rules  of  section  897(c)  (5)  (B)  shall 
apply. 

(5)  Entity. — The  term  "entity"  means  any  corporation,  part- 
nership, or  trust. 

SEC.  6039D.  RETURN  OF  CERTAIN  FOREIGN  PERSONS  HOLDING  UNITED 
STATES  REAL  PROPERTY  INTERESTS. 

(a)  Persons  to  Whom  This  Section  Applies. — This  section  applies- 
to  any  foreign  person  for  a  calendar  year  if — 
(1)  at  any  time — 

(A)  during  such  calendar  year,  such  person  owned  a  United 
States  real  property  interest,  or 

(B)  during  such  calendar  year  or  a  subsequent  calendar 
year,  such  person  received  (or  is  to  receive)  an  installment 
payment  from  an  obligation  acquired  from  the  disposition  of 
a  United  States  real  property  interest, 

(#)  such  person  did  not  engage  in  a  trade  or  business  in  the 
United  States  at  any  time  during  such  calendar  year, 
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(3)  the  aggregate  of — 

(A)  the  fair  market  value  of  the  United  States  real  prop- 
erty interests  owned  by  such  person  at  any  time  during  such 
year,  and 

(B)  the  face  amount  of  the  installment  obligations  referred 
to  in  paragraph  (1)(B), 

equals  or  exceeds  $5,000,  and 

(4)  such  person  is  not  required  to  file  a  return  for  such  calen- 
dar year  under  section  6039C (b). 

(b)  Return  Requirement. — //  this  section  applies  to  any  per- 
son for  any  calendar  year,  such  person  shall  make  a  return  for  such 
calendar  year  setting  forth — 

(1 )  the  name  and  address  of  such  person, 

(2)  a  description  of  all  United  States  real  property  interests 
held  by  such  person  at  any  time  during  the  calendar  year  and  of 
all  installment  obligations  referred  to  in  subsection  (a)  (1)  (B), 
and 

(3)  such  other  information  as  the  Secretary  may  by  regulations 
prescribe, 

(c)  Time  for  Filing  Return. — Any  return  required  under  subsec- 
tion (b)  with  respect  to  any  calendar  year  shall  be  filed  on  or  before 
April  15  {March  15  in  the  case  of  a  corporation)  of  the  following  cal- 
endar year,  or  at  such  other  time  as  the  Secretary  may  by  regulations 
prescribe. 

(d)  Definitions  and  Special  Rules. — 

(1)  United  states  real  property  interest. — For  purposes  of 
this  section,  the  term  "United  States  real  property  interest"  has 
the  meaning  given  to  such  term  by  section  897(c) . 

(2)  Determination  of  fair  market  value. — For  purposes  of 
subsection  (a)  (3)  (A),  fair  market  value  shall  be  determined  as 
of  the  end  of  the  calendar  year  (or,  in  the  case  of  any  property 
disposed  of  during  the  calendar  year,  as  of  the  date  of  such 
disposition). 

(3)  Foreign  person. — For  purposes  of  this  section,  the  term 
"foreign  person'''  means  any  person  who  is  not  a  United  States 
person. 

jj»  sfs  #Jc  «Jc  sfs  sfs  )|c 

CHAPTER  68— ADDITIONS  TO  THE  TAX,  ADDITIONAL 
AMOUNTS,  AND  ASSESSABLE  PENALTIES 

*  *  *  *  *  *  * 

Subchapter  A— Additions  to  the  Tax  and  Additional  Amounts 

*  *  *  *  *  *  * 

SEC.  6652.  FAILURE  TO  FILE  CERTAIN  INFORMATION  RETURNS,  REGIS- 
TRATION STATEMENTS,  ETC. 


(a)  Returns  Relating  To  Payments  of  Dividends,  Etc.,  and  Cer- 
tain Transfers  of  Stock —  *  *  * 
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(g)  Returns  Required  Under  Section  G039C  or  6039D. — 

(1)  In  general. — In  the  case  of  each  failure — 

(^L)  to  make  a  return  required  by  section  60390(b)  or 
(10391)  (b)  which  contains  the  information  required  by  such 
section,  or 

(B)  to  furnish  a  statement  required  by  section  60390(c). 
on  the  date  prescribed  therefor  (determined  with  regard  to  any 
extension  of  time  for  filing),  unless  it  is  shoicn  that  such  failure 
is  due  to  reasonable  cause  and  not  to  willful  neglect,  the  amount 
determined  under  paragraph  (2)  shall  be  paid  (upon  notice  and 
demand  by  the  Secretary  and,  in  the  same  manner  as  tax)  by  the 
person  failing  to  make  such  return  or  furnish  such  statement. 

(2)  Amount  of  penalty. — For  purposes  of  paragraph  (7),  the 
amount  determined  under  this  paragraph  loith  respect  to  any 
failure  shall  be  $25  for  each  day  during  tvhich  such  failure 
continues. 

(3)  Limitations. — 

(^L)  For  failure  to  meet  requirements  of  section  6039O.—  - 
The  amount  determined  under  paragraph  (2)  with  respect  to 
any  person  for  failing  to  meet  the  requirements  of  section 
G039O  for  any  calendar  year  shall  not  exceed  $25,000. 

(B)  For  failure  to  meet  requirements  of  section 
6039D. — The  amount  determined  under  paraqraph  (2)  with 
respect  to  any  person  for  failing  to  meet  the  requirements 
of  section  6039D  for  any  calendar  year  shall  not  exceed  the 
lesser  of  $25,000  or  5  percent  of  the  aggregate  of — 

(i)  the  fair  market  value  of  the  United  States  real 
property  interests  owned  by  such  person  at  any  time 
during  such  year,  and 

(ii)  the  face  amount  of  the  histalUnent  obligations  re- 
ferred to  in  section  6039 D  (a)  (1)(B). 

For  purposes  of  clauses  (i),  fair  market  value  shall  be  de- 
termined as  of  the  end  of  the  calendar  year  (or,  in  the  case 
of  any  property  disposed  of  during  the  calendar  year,  as  of 
the  date  of  such  disposition). 
E(g)3W  Alcohol  and  Tobacco  Taxes. — 

For  penalties  for  failure  to  file  certain  information  returns  with 
respect  to  alcohol  and  tobacco  taxes,  see.  jrenernllv.  subtitle  K, 

:,':  t]i  t]t  ij: 

SEC.  6655.  FAILURE  BY  CORPORATION  TO  PAY  ESTIMATED  INCOME 
TAX. 

(a)  Addition  to  the  Tax. —  *  *  * 

*  *  *  *  *  *  * 

(e)  Definition  of  Tax. — For  purposes  of  subsections  (b)  [and 
(d)],(<£) ,  and  (h) ,  the  term  "tax"  means  the  excess  of — 

(1)  the  tax  imposed  by  section  11  or  1201  (a),  or  subchapter  L 
of  chapter  1,  whichever  is  applicable,  over 

(2)  the  credits  against  tax  provided  by  part  IV  of  subchapter  A 
of  chapter  1. 
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(h)  Large  Corporations  Required  To  Pay  at  Least  60  Percent 
of  Current  Year  Tax. — 

(1)  In  general. — In  the  case  of  a  large  corporation,  the  amount 
treated  as  the  estimated  tax  for  the  taxable  year  under  paragraphs 
(1)  and  (2)  of  subsection  (d)  shall  in  no  event  be  less  than  60 
percent  of — 

(^4)  the  tax  shown  on  the  return  for  the  taxable  year,  or 
(B)  if  no  return  was  filed  for  such  year. 

(2)  Large  corporation. — For  purposes  of  this  subsection,  the 
term  "large  corporation"  means  any  corporation  if  such  corpora- 
tion (or  any  predecessor  corporation)  had  taxable  income  of 
$1,000,000  or  more  for  any  taxable  year  during  the  testing  period. 

(3)  Rules  for  applying  paragraph  (2). — 

(A)  Testing  period. — For  purposes  of  this  subsection, 
the  term  "testing  period"  means  the  3  taxable  years  immedi- 
ately preceding  the  taxable  year  involved. 

(B)  Members  of  controlled  groups. — For  purposes  of 
applying  paragraph  (2)  to  any  taxable  year  in  the  testing  pe- 
riod with  respect  to  corporations  which  are  component  mem- 
bers of  a,  controlled  group  of  corporations  for  such  taxable 
year,  the  $1,000,000  amount  specified  in  paragraph  (2)  shall 
be  divided  among  such  members  under  rules  simliar  to  the 
rules  of  section  1561 . 

CHAPTER  78— DISCOVERY  OF  LIABILITY  AND 
ENFORCEMENT  OF  TITLE 

*  *  $  *  *  *  # 

Subchapter  A — Examination  and  Inspection 

*  *  *  *  *  *  * 

SEC.  7605.  TIME  AND  PLACE  OF  EXAMINATION. 

(a)  Time  and  Place. — The  time  and  place  of  examination  pursu- 
ant to  the  provisions  of  section  6420(e)  (2),  6421(f)  (2),  6424(d)  (2), 
6427(g)  (2),  or  7602  shall  be  such  time  and  place  as  may  be  fixed  by 
the  Secretary  and  as  are  reasonable  under  the  circumstances.  In  the 
case  of  a  summons  under  authority  of  paragraph  (2)  of  section  7602,  or 
under  the  corresponding  authority  of  section  6420(e)  (2),  6421(f)  (2), 
6424(d)  (2),  or  6427(h)  (2),  the  date  fixed  for  appearance  before  the 
Secretary  shall  not  be  les  than  10  days  from  the  date  of  the  summons. 

(b)  Restrictions  on  Examination  of  Taxpayer. — No  taxpayer 
shall  be  subjected  to  unnecessary  examination  or  investigations,  and 
only  one  inspection  of  a  taxpayer's  books  of  acount  shall  be  made  for 
each  taxable  year  unless  the  taxpaver  requests  otherwise  or  unless  the 
Secretary,  after  investigation,  notifies  the  taxpayer  in  writing  that  an 
additional  inspection  is  necessary.  The  preceding  sentence  shall  not  ap- 
ply to  any  inspection  of  a  taxpayer's  boohs  of  account  for  purposes  of 
section  897. 


VII.  ADDITIONAL  VIEWS  OF  CONGRESSMAN 
CHARLES  A.  VANIK 

It  is  a  great  disappointment  to  me  as  I  know  it  is  to  the  unemployed 
workers  affected  that  the  Committee  has  decided  to  rescind  passage 
of  H.R.  1543,  a  bill  to  improve  the  trade  adjustment  assistance  pro- 
gram for  workers  and  firms,  as  part  of  its  spending  reductions  to  re- 
concile the  budget.  This  bill  represents  long  and  careful  consideration 
by  the  Subcommittee  on  Trade  as  well  as  by  the  full  Committee  of 
ways  to  remove  inequities  in  the  existing  law,  to  improve  the  adjust- 
ment aspects  of  the  program  and  to  speed  up  certification  and  benefit 
delivery — problems  which  were  brought  to  our  attention  by  the  work- 
ers and  firms  involved  and  which  address  some  of-  the  common  criti- 
cisms of  the  program. 

The  bill  was  nearly  approved  by  the  95th  Congress,  it  passed  the 
House  again  in  May  1979  by  voice  vote,  and  has  been  reported  by  the 
Senate  Finance  Committee.  The  greatly  increased  cost  of  the  existing 
program  and  of  H.R.  1543  reflects  the  tremendous  import-related  un- 
employment problem  we  now  face  not  only  in  our  auto,  steel,  and  other 
basic  industries,  but  in  the  parts  and  service  industries  which  are  also 
directly  impacted.  Expansion  of  assistance  coverage  under  the  bill  is 
imperative  during  this  period  of  cascading  recession  and  the  adjust- 
ment of  our  automobile  industry  to  import  competition,  which  impacts 
so  heavily  on  our  auto  parts  workers. 

I  hope  that  my  colleagues  on  the  Committee  and  in  the  House  will 
support  my  continued  efforts  to  salvage  H.R.  1543  by  postponing  its 
effective  date  until  September  30,  1981  in  order  to  achieve  the  cost 
savings  for  fiscal  year  1981  recommended  by  the  Committee  for 
budget  reconciliation  while  retaining  the  necessary  improvements  in 
our  trade  adjustment  programs  which  are  urgently  needed. 

Charles  A.  Vanik. 
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VIII.  SEPARATE  VIEWS  OF  HON.  ANDY  JACOBS,  JR. 


Since  the  Committee's  reconciliation  bill  in  essence  contains  the  same 
provisions  of  H.R.  5741,  the  Mortgage  Subsidy  Bond  Tax  Act  of  1979, 
I  believe  my  separate  views  are  again  in  order  and  are  as  follows : 

THE  PERSISTENT  PUSH  TO  REPEAL  REALITY 

The  new  committee  bill  is  better  than  the  first  one  only  because  it  is 
scheduled  to  sunset  sooner.  But  in  judging  that  happy  prospect,  one 
should  bear  in  mind  that,  with  the  billions  of  dollars  sitting  there  on 
the  government  printing  presses  just  waiting  to  be  mined  by  the  likes 
of  E.  F.  ("the  government  listens")  Hutton,  "the  sun  also  rises." 

Moreover — a  lot  more  over,  the  transition  rule  has  been  inflated  in 
this  bill  to  the  status  of  full  J.M.F.  ripoff,  from  about  $7  billion  to 
$14  billion.  So  my  separate  views  on  the  first  committee  bill  are  re- 
peated in  connection  with  this  latest  assault  on  the  U.S.  Treasury's 
type-setters : 

How  much  do  you  think  government  should  pay  for  a  program  to 
give  $633  million  to  25  percent  of  America's  first-time  home  buyers  to 
help  pay  their  high  interest  rates  ? 

Would  $800  million  seem  a  little  high?  How  about  $2,300  million? 
Out  of  sight?  Well,  that  is  the  unsightly  cost/benefit  ratio  of  the  mort- 
gage tax-exempt  bond  bill  herewith  reported  by  a  divided  Ways  and 
Means  Committee. 

It  is  a  program  with  a  200  percent  overhead,  financed  by  a  Treasury 
that  has  no  money  for  such  a  program  in  the  first  place.  The  Treasury 
would  have  to  borrow  the  two  billion. 

Borrowing  money  just  to  pay  high  interest  is  the  height  of  human 
folly. 

Who  else  but  Uncle  Sam  would  drive  interest  rates  sky-high  by  bor- 
rowing $2  billion  in  order  to  give  $1.6  billion  to  middlemen  and  the 
residue  of  only  $633  million  to  a  few  first-time  home  buyers  for  a  mod- 
est reduction  in  those  sky-high  interest  rates  ? 

The  United  States  government  is  already  subsidizing  homeowner- 
ship,  as  distinguished  from  rental  tenancy,  to  the  tune  of  about  $17 
billion  a  year  in  interest  and  property  tax  deductions  as  well  as  capital 
gains  exemption  and  roll-over. 

The  average  citizen  who  chooses  to  rent  might  well  ask  if  the  $17 
billion  isn't  a  genteel  sufficiency  for  subsidizing  above  the  poverty  line 
home-ownership. 

It  is  argued  elsewhere  in  this  report  that  in  many  cases  loan  money 
is  not  available  for  first-time  home  buyers.  With  the  present  precari- 
ous position  of  the  national  debt,  does  anyone  suppose  that  loan  money 
is  easily  available  for  the  federal  government?  And,  is  not  the  unavail- 
ability of  loan  funds  for  home  buyers,  in  large  part,  a  result  of  exces- 
sive government  borrowing  ? 
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With  the  tax-free  mortgage  bond  program  the  government  is  trying 
to  cure  the  harmful  results  of  its  over-borrowing  by  engaging  in  more 
of  the  same,  a  classic  case  of  opiate  economics. 

It  is  also  argued  that  the  mortgage  bond  program  enables  people  to 
buy  houses  with  lower  down-payments.  But  that  is  not  true.  Lower 
down-payments  which  have  occurred  under  the  mortgage  bond  pro- 
gram have  been  the  result,  not  of  the  mortgage  bond  program,  but  of 
mortgage  insurance  such  as  that  provided  by  the  Veterans  Adminis- 
tration and  the  FHA  as  well  as  private  mortgage  insurance  sources. 
In  other  words,  under  the  proposed  mortgage  bond  program  if  first- 
time  home  buyers  want  downpayments  lowered,  they  would  have  to 
dig  into  their  own  pockets  to  pay  mortgage  insurance  premiums. 

Finally,  it  is  argued  that  the  mortgage  bond  program  can  make 
available  funds  otherwise  beyond  the  reach  of  the  mortgage  market. 
To  some  extent,  this  is  conceivable.  But  at  what  price  ?  The  Mafia  will 
lend  new  money  if  one  agrees  to  a  high  enough  interest  rate. 

Together  the  home  buyers  and  Uncle  Sam  would,  in  essence,  be  pay- 
ing roughly  23  percent  interest  to  obtain  about  $13  billion  in  mortgage 
funds,  most  of  which  would  probably  be  available  through  normal 
markets  anyway  if  not  diverted  by  this  legalized  indirect  usury.  Even 
by  government  standards  this  extravagant  Rube  Goldberg  paradox  is 
somewhat  breathtaking. 

It  is  no  good  to  argue  that  not  all  of  the  money  goes  into  the  pockets 
of  the  bond-holding  lenders.  Neither  does  the  entire  interest  paid  for 
conventional  home  mortgage  loans  go  into  the  pockets  of  the  savings 
account  lenders.  In  both  situations  middle-men  and  middle-institu- 
tions, take  their  cuts.  In  the  case  of  the  mortgage  bond  program,  how- 
ever, the  middle  is  overpopulated  and  voracious. 

If  U.S.  tax-exempt  bonds  are  an  inefficient  method  of  financing  local 
government  projects,  and  they  are;  if  U.S.  government  tax-exempt 
bonds  are  a  highly  inefficient  method  of  financing  local  government 
efforts  to  develop  industry,  and  they  are ;  then  U.S.  tax-exempt  mort- 
gage bonds  are  a  rip-off. 

Even  now,  schemes  are  in  effect  to  turn  U.S.  tax-exempt  bonds  into 
a  local  government  college  tuition  loan  program. 

Putting  it  another  way,  private  bond  companies,  working  through 
local  bureaucracies,  have  found  a  trap-door  to  the  U.S.  Treasury.  And 
what  they  haul  away  through  this  trap-door  is  limited  only  by  their 
"imaginative"  schemes  to  pile  on  new  nigh-overhead/low-benefit  sub- 
sidy programs  for  whatever  and  whomever  they  can  dream  up. 

Our  Constitution  has  provided  a  marvelous  piece  of  government  ma- 
chinery. Amon<r  other  duties,  it  is  the  solemn  obligation  of  every  Rep- 
resentative and  Senator  to  take  care  that  this  machinery  is  not  used  to 
hit  the  jackpot  of  unjust  enrichment  for  certain  private  financial  in- 
terests and  for  careerism  in  unneeded  bureaucracy  at  the  state  and 
local  levels. 

Representative  Moore  authored  a  provision  in  the  bill  preferable 
to  the  committee  amendment  and  the  amendment  should  be  rejected 
by  the  House.  The  Moore  provision  would  eliminate  the  mortgage  bond 
program  for  single-family  housing  and  replace  it  with  a  tax-exemption 
for  the  first  $200  (per  couple)  in  interest  in  savings  accounts  which 
finance  home-buying.  Because  of  the  effect  of  inflation  on  savings  ac- 
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counts,  the  Moore  approach  could  attract  additional  mortgage  money 
through  normal,  private  markets.  By  attracting  additional  private 
savings,  the  Moore  approach  would  tend  not  only  to  make  new  mort- 
gage money  available,  but  at  the  same  time,  to  reduce  interest  rates. 

Uncle  Sam  is  in  no  financial  condition  to  generate  new  subsidies 
for  home  buyers.  The  government  would  do  a  vastly  greater  favor  to 
such  home  buyers  if  it  would  stop  engaging  in  the  billion  dollar  bor- 
rowing which  drives  interest  rates  up  for  home  buyers.  But  if,  indeed, 
the  $2  billion  is  to  be  borrowed,  it  seems  the  least  the  Congress  could  do 
is  to  forward  the  entire  $2  billion  through  tax  exclusions  to  the  people 
who  are  indispensable  to  home  financing,  the  savers  of  America. 

Andy  Jacobs,  Jr. 


IX.  MINORITY  VIEWS  OF  HON.  BILL  FRENZEL  ON 

SUBTITLE  A  OF  TITLE  II,  HOUSING  BONDS 

The  housing  bond  provisions  in  Subtitle  A  of  Title  II  are  identical 
to  H.K.  5741,  the  Mortgage  Subsidy  Bond  Tax  Act  which  passed  the 
House  on  March  26.  Therefore  my  views  on  Subtitle  A  of  Title  II  are 
similar  to  my  views  on  H.R.  5741. 

The  housing  bond  provisions,  though  flawed,  ought  to  be  approved 
again  by  the  House.  Passage  of  some  version  of  the  bill  is  long  over- 
due, but  the  Senate  has  not  yet  reacted  directly.  Communities'  State 
Housing  Agencies  and  the  housing  industry  need  prompt  action  so 
they  can  resume  responsible  planning  for  local  housing  needs. 

The  housing  bond  provisions  allow  the  limited  use  of  tax-exempt 
bonds  for  housing,  and  in  that  respect  are  superior  to  H.R.  5741  as 
introduced.  The  worst  of  the  flaws  is  that  the  5 -percent  market  ceiling 
on  the  amount  of  bonds  states  and  communities  can  issue  annually  is 
much  too  severe.  The  two-year  limit  on  the  use  of  the  bonds  is  too 
short  for  reasonable  planning  and  responsible  evaluation.  But  the 
House  has  done  as  much  as  it  can,  and  we  will  have  to  rely  on  the 
Senate  to  repair  the  worst  of  these  flaws. 

The  transitional  rule  covering  tax-exempt  projects  "in  the  pipeline" 
has  been  substantially  liberalized  by  the  passage  of  the  Senate  Resolu- 
tion which,  in  effect,  has  given  these  bonds  carte  blanche  authority 
for  the  rest  of  this  year. 

While  far  from  perfect,  the  housing  bond  provisions  of  Title  II  will 
allow  the  use  of  tax-exempts  for  housing  to  continue  within  narrow 
guidelines  and  restrictions.  Because  it's  the  only  game  in  town,  it 
should  be  supported. 

Bill  Frenzel. 
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VIEWS  OF  THE  MEMBERS  OF  THE  COMMITTEE  ON  THE 

BUDGET 


SUPPLEMENTAL  VIEWS  OF  HON.  JIM  MATTOX 


The  reconciliation  bill  reported  by  the  Budget  Committee  represents 
an  historic  accomplishment  for  the  congressional  budget  process.  It 
indicates  a  willingness  on  the  part  of  the  institution  itself  to  provide 
for  reexamination  of  its  traditional  spending  patterns.  Reconciliation 
is  the  unprecedented  procedure  whereby  the  Congress  as  a  whole  di- 
rects its  committees  in  both  Houses  to  reexamine  existing  laws  in  order 
to  achieve  legislative  savings — in  this  instance,  approximately  $10  bil- 
lion will  be  saved  this  year  and  more  than  $50  Billion  will  be  saved 
in  the  years  to  come.  The  rapid  compliance  of  the  committees  in  the 
House  of  Representatives,  and  in  the  Senate,  also,  to  the  directive 
contained  in  the  First  Budget  Resolution  merits  the  acclaim  of  the 
American  people. 

If  we  are  ever  going  to  balance  the  budget  in  real  terms,  and  if  we 
are  every  going  to  eliminate  waste,  mismanagement  and  special  in- 
terest treatment;  we  must  begin  by  reforming  some  of  our  basic  en- 
titlement programs  and  make  them  more  fair  and  equitable.  Restraint 
in  spending  is  an  imperative  necessitv.  I  have  advocated  this  since  I 
have  become  a  Member  of  Congress.  My  "no  new  starts"  amendment, 
which  requires  that  the  Congress  not  spend  any  money  unless  it  was 
available  from  existing  resources,  has  already  been  adopted  in  the 
First  Budget  Resolution  and  thus  far  is  being  followed  by  the  appro- 
priations committees.  The  reconciliation  bill  which  I  have  strongly 
supported  takes  a  further  step  toward  responsible  and  prudent  man- 
agement of  our  fiscal  resources.  This  reconciliation  bill  is  one  time 
when  the  people  win.  It  merits  the  support  of  everv  Member  of  Con- 
gress— not  only  because  of  what  it  does  now  but  what  it  portends  for 
the  future  in  terms  of  responsible  allocation  of  the  resources  provided 
bv  the  American  taxpayer.  This  is  a  first  step  and  I  hope  it  is  one 
that  will  be  accompanied  by  additional  steps  in  this  same  direction. 

The  difficulties  we  have  had  in  restoring  fiscal  responsibilitv  did  not 
emerge  overnight.  A  large  part  of  them  result  from  the  desire  for 
social  justice  and  equity — we  spend  approximately  %  oi  the  budget 
or  in  excess  of  $200  Billion  on  protection  of  our  retired  people  under 
the  social  security  and  federal  and  civilian  retirement  programs. 
Nevertheless,  there  is  no  excuse  for  us  continuing  to  delay  a  return  to 
the  concept  of  the  balanced  budget.  We  have  made  an  effort  this  year; 
it  is  doubtful  we  will  be  success  but  we  have  begun  bv  taking  some 
dramatic  and  controversial  actions.  This  reconciliation  bill  is  a  classic 
example  of  that  determination. 

Jim  Mattox. 
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SUPPLEMENTAL  VIEWS  OF  HON.  BILL  NELSON 


The  proposal  to  change  the  twice-a-year  cost-of-living  adjustment 
to  an  annual  adjustment  for  fiscal  year  1981  only,  as  recommended  by 
the  House  Post  Office  and  Civil  Service  Committee  and  the  House 
Armed  Services  Committee  for  the  Omnibus  Reconciliation  Act  of 
1980,  poses,  in  my  opinion,  a  problem  of  equity  in  our  treatment  of  our 
civil  service  and  military  retirees. 

Just  three  years  ago.  the  Congress  considered  a  proposal  to  elim- 
inate the  "1  percent  kicker"  then  established  in  the  law  as  a  means  of 
compensating  government  retirees  for  the  loss  of  purchasing  power 
inherent  in  inflation.  It  was  agreed  at  that  time,  by  adopting  an 
amendment  sponsored  by  Senator  Chiles  of  Florida,  to  eliminate  the 
extra  1  percent  "kicker''  and  to  establish  in  its  place  an  adjustment 
in  pensions  twice  a  year.  Now  it  is  suggested  that  we  go  back  on  this 
agreement  made  by  the  Congress  only  three  years  ago.  I  think  this  is 
unfair. 

I  think  also  that  the  House  should  have  an  opportunity  to  vote  on 
this  matter.  Therefore  I  voted  in  favor  of  asking  for  an  open  rule 
from  the  Rules  Committee  on  the  Reconciliation  Bill  so  a  separate 
vote  on  the  COLA  provision  would  be  possible.  This  motion  failed. 

It  is  my  intention  to  ask  the  Rules  Committee  to  provide  for  at  least 
a  modified  closed  rule  to  permit  a  separate  COLA  vote  in  the  House. 
I  favor  reconciliation  and  I  voted  to  report  the  Omnibus  Reconcilia- 
tion Act  of  1980.  I  believe  reconciliation  is  necessary  to  put  the  Fed- 
eral fiscal  house  in  order  and  try  to  achieve  a  balanced  budget  as  a 
major  step  toward  ending  inflation  that  makes  cost-of-living  adjust- 
ments necessary. 

Bill  Nelson. 
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VDDITIONAL  VIEWS  BY  HON.  LEON  E.  PANETTA  FOR 
BUDGET  REPORT  ON  RECONCILIATION  BILL 


This  report  is  the  result  of  a  tremendous  amount  of  hard  work  on 
the  part  of  eight  House  committees.  They  have  responded  thoroughly 
and  effectively  to  the  reconciliation  requirements  of  the  First  Con- 
current Budget  Resolution  for  Fiscal  Year  1981,  and  they  are  to  be 
congratulated. 

This  successful  effort  on  the  part  of  the  committees  illustrates  the 
ability  of  reconciliation  to  achieve  needed  budgetary  savings.  Com- 
mittees faced  the  difficult  task  of  reducing  costs  in  "uncontrollable" 
programs,  and  they  were  able  to  do  so  without  doing  the  irreparable 
harm  to  vital  government  initiatives  that  some  had  predicated. 

Regardless  of  what  eventually  happens  to  the  spending  priorities 
of  this  budget,  this  year's  First  Concurrent  Budget  Resolution  will  be 
remembered  because  it  was  the  first  ever  to  make  use  of  reconciliation. 

This  process  has  been  recommended  in  the  past  for  use  in  the  Second 
Concurrent  Budget  Resolution,  but  until  this  year  Congress  had  used 
a  voluntary  approach,  counting  on  committees  to  report  out  legislative 
savings  that  were  recommended  in  the  resolution.  Unfortunately,  this 
approach  was  a  dismal  failure. 

The  contrast  between  that  failure  and  the  apparent  success  of  this 
year's  efforts  give  clear  testimony  to  the  need  to  make  reconciliation 
a  permanent  part  of  the  budget  process.  Some  may  argue  in  years  to 
come  that  reconciliation,  while  necessary  at  a  time  when  inflation  is  of 
primary  importance,  might  not  be  useful  during  other  periods.  But 
the  conditions  that  prompted  Congress  to  adopt  reconciliation  this 
year  are  not  temporary ;  they  will  probably  exist  as  long  as  there  is  a 
Congress. 

The  primary  condition  creating  the  need  for  reconciliation  is  the 
tendency  of  Congress  to  procrastinate  making  difficult  decisions. 
Certainly  that  condition  need  no  further  elaboration  here.  No  member 
of  Congress  could  realistically  reject  the  notion  that  it  exists. 

The  75-percent  portion  of  the  budget  that  is  made  up  of  "uncon- 
trollable" entitlement  programs  continues  to  grow  as  a  result  of  this 
unwillingness  to  make  tough  decisions.  Legislative  savings  are  neces- 
sary, and  few  would  deny  that.  But  nobody,  certainly  no  committee; 
wants  to  be  seen  by  the  special  interests  with  a  stake  in  these  programs 
as  being  responsible  for  such  reductions.  Thus  the  money  continues 
to  flow  from  the  pockets  of  taxpayers  into  a  bottomless  pit. 

Reconciliation  provides  Congress  with  an  opportunity  to  make 
these  difficult  decisions.  Since  it  requires  committees  to  report  out 
legislative  savings,  it  guarantees  Congress  a  chance  to  vote  on  them. 
This  is  an  excellent  habit  for  Congress  to  incorporate — the  habit  of 
examining  and  enacting  an  annual  set  of  legislative  savings  in  on- 
going programs. 
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Using  economic  circumstances  as  an  excuse  for  eliminating  recon- 
ciliation will  not  work.  Economic  problems  have  no  bearing  on  the 
need  for  reconciliation,  because  the  savings  achieved  by  this  process 
are  valid  at  any  time.  Wasteful  spending  helps  nobody ;  certainly  it 
is  of  no  assistance  during  a  recession  to  those  who  are  most  severely 
affected  by  economic  downturns.  Many  of  these  reforms  will  elimi- 
nate waste  or  abuse  and  are  long  overdue.  Thus  reconciliation  will  help 
to  improve  program  operations  and  ensure  that  federal  dollars  are 
more  effectively  and  efficiently  spent.  This  is  good  policy  at  all  times. 

As  we  have  successfully  reached  this  stage  in  the  budget  process, 
though,  another  serious  problem  has  surfaced.  The  First  Concurrent 
Budget  Resolution  is  being  strongly  challenged  by  calls  for  actions 
that  would  totally  negate  the  effects  of  the  resolution  and  contradict 
its  fundamental  premise — the  need  for  a  balanced  1981  budget. 

Since  early  this  year,  a  consensus  has  existed  in  the  Congress,  in 
the  White  House,  and  in  the  nation  that  a  balanced  budget  is  an 
integral  part  of  our  anti-inflation  efforts.  When  the  Consumer  Price 
Index  was  climbing  at  an  annual  rate  of  18  percent,  it  was  felt  by  most 
economic  authorities  that  eliminating  the  federal  deficit  would  be  an 
important  first  step  in  establishing  both  an  economic  and  a  psycho- 
logical basis  for  stopping  the  inflationary  spiral. 

But  the  advent  of  the  long-feared  recession  has  erased  inflation 
from  the  minds  of  many  people,  and  some  are  now  advocating  huge 
tax  cuts  and  additional  expenditures  to  ease  the  effects  of  a  recession. 
Any  such  action  will  undoubtedly  destroy  any  semblance  of  a  bal- 
anced budget  for  1981  and  make  a  shambles  of  a  still-necessary  anti- 
inflation  policy.  In  fact,  the  kind  of  deficit  that  is  now  being  discussed 
will  signal  an  end  to  the  fight  against  inflation  and  thus  probably 
send  it  right  back  to  the  extraordinarily  high  levels  it  reached  just 
a  few  months  ago. 

We  ought  not  allow  this  to  occur.  The  American  people  need  firm 
economic  policies  that  do  not  sway  with  the  political  winds  from  one 
extreme  to  another.  While  a  productivity-oriented  tax  cut  and  lim- 
ited, targeted  spending  aimed  at  reducing  unemployment  may  be 
necessary,  we  should  not  abandon  our  original  goal  of  austerity.  Con- 
tinually switching  economic  targets  will  not  help  us  to  escape  from 
our  current  problems — it  will  onlv  contribute  to  further  instability. 
This  is  the  one  thing  we  cannot  afford. 

But  regardless  of  any  future  decisions  on  overall  spending  targets 
and  regardless  of  economic  circumstances,  I  would  again  emphasize 
that  reconciliation  is  and  will  continue  to  be  a  necessary  process.  It  is 
not  a  passing  fancy.  Its  usefulness  as  a  method  of  bringing  needed  re- 
forms to  the  House  and  Senate  floors  is  manifested  by  the  contents 
of  this  report,  and  it  should  be  an  integral  part  of  the  Congressional 
budget  process  for  years  to  come. 

Leon  E.  Pane  it  a. 


MINORITY  VIEWS  OF  REPRESENTATIVES  DELBERT  L. 
LATTA,  JAMES  T.  BROYHILL,  BARBER  B.  CONABLE,  JR.. 
MARJORIE  S.  HOLT,  RALPH  REGULA.  BUD  SHUSTER, 
BILL  FRENZEL,  ELDON  RUDD 

Since  the  inception  of  the  Budget  Act  in  1974,  the  Republican 
Members  of  the  House  have  vigorously  advocated  the  use  of  recon- 
ciliation as  the  most  effective  means  of  bringing  federal  expenditures 
under  control. 

Until  now,  our  Majority  colleagues  have  consistently  refused  to 
impose  meaningful  spending  restraint  on  the  Committees  of  the 
House,  and  the  consequences  of  this  reluctance  have  shown  up  in  the 
budget  deficits  we  have  run  each  and  every  year  since  1969.  Nowhere 
is  this  more  evident  than  in  the  deficit  for  the  current  fiscal  year,  1980. 
Last  Fall,  when  Congress  was  drawing  up  the  Second  Concurrent 
Resolution  on  the  1980  budget,  the  Senate  and  the  House  Republicans 
fought  hard  to  make  reconciliation  a  part  of  that  Resolution;  the 
House  Majority  balked,  and  the  result  was  to  drop  reconciliation  from 
the  budget  for  1980. 

In  large  measure  because  the  Congress  would  not  impose  restraints 
on  its  spending,  the  1980  deficit  has  grown  from  the  $29.8  Billion  leveJ 
.anticipated  last  November  to  President  Carter's  most  recent  estimate 
of  $60.9  Billion,  and  the  fiscal  year  is  not  yet  even  over! 

Against  this  background,  we  were  delighted  when  the  House 
Majority  begrudgingly  agreed  to  demand  reconciliation  as  part  of  the 
First  Concurrent  Budget  Resolution  for  fiscal  year  1981.  Reconcilia- 
tion, we  were  told,  would  brina-  about  real  spending  cuts  equal  to 
$6.4  Billion  in  fiscal  year  1981.  While  $6.4  Billion  is  barely  1  percent 
of  the  total  federal  budget  and  far  more  could  realistically  be  cut  out, 
we  agreed  that  it  was  better  than  nothing  and  a  good  place  to  start. 
That  $6.4  Billion  was  to  come  largelv  out  of  the  entitlement  pro- 
grams— those  programs  which  go  towards  making  nearly  two-thirds 
of  the  federal  budget  uncontrollable. 

The  eight  committees  of  the  House  ordered  to  reconcile  this  $6.4 
Billion  have  now  acted,  and  the  results  of  their  actions  are,  by  and 
large,  disappointing  for  reasons  we  plan  to  address  in  these  dissenting 
views.  In  deference  to  our  able  Budget  Committee  Chairman,  we  fully 
recosrnize  that  the  law  specifically  forbids  the  Budget  Committee  from 
making  substantial  changes  in  the  reconciliation  bills  reported  by  the 
individual  spending  committees. 

However,  we  belie ve  the  Budget  Committee  should  be  openly  critical 
of  those  committees  which  did  not  comply  with  the  true  spirit  of 
reconciliation  and  seek  changes  on  the  House  floor  which  would  make 
this  reconciliation  bill  truly  reflective  of  the  will  of  the  Congress  and 
the  American  people.  Moreover,  because  we  sincerely  hope  reconcilia- 
tion will  become  an  accepted  part  of  every  subsequent  budget  resolu- 
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tion,  we  believe  we  must  be  very  careful  not  to  condone  through  our 
silence  some  very  bad  precedents  which  some  committees  are  seeking 
to  establish. 

Our  criticisms  and  concerns  with  the  Omnibus  Bill  of  Reconcilia- 
tion in  its  present  form  fall  into  several  categories : 

First,  we  believe  it  is  inappropriate  for  some  committees  to  use  the 
reconciliation  bill  as  a  vehicle  to  impose  controversial  legislation  on  the 
House  on  a  take-it-or-leave-it  basis.  For  example,  this  bill  has  two 
committees'  versions  of  the  "Super  Fund"  hazardous  wastes  liability 
and  clean-up  legislation.  Not  only  are  major  parts  of  the  two  reported 
versions  in  direct  conflict  with  each  other,  there  is  a  third  version 
of  this  legislation  reported  by  the  Interstate  and  Foreign  Commerce 
Committee  which  is  not  included  in  reconciliation  whatsoever.  We 
'believe  that  major,  controversial  legislation,  especially  when  the 
jurisdiction  is  shared  by  a  number  of  committees,  should  not  be  sent 
to  the  floor  under  a  closed  rule  in  any  case,  and  certainly  should  not 
be  part  of  reconciliation  when  the  intent  is  to  impose  one  committee's 
version  of  the  legislation  on  the  House  to  the  exclusion  of  the  other 
committees  with  equal  jurisdiction.  In  this  respect,  we  concur  with  the 
Budget  Committee's  request  to  the  Committee  on  Rules  that  an  amend- 
ment be  made  in  order  to  strike  from  the  Omnibus  Reconciliation  bill 
that  language  dealing  with  the  "Super  Fund"  legislation.  In  the 
future,  however,  we  believe  the  reconciliation  instructions  to  the 
committees  must  specifically  preclude  this  sort  of  end-run. 

Second,  we  believe  the  intent  of  reconciliation  was  to  make  sub- 
stantive lasting  changes  in  entitlement  programs,  and  not  one-shot, 
short-term  savings.  Many  committees  of  the  House  have  reported  leg- 
islative cost-saving,  which  apply  only  for  fiscal  year  1981.  Beginning 
in  fiscal  year  1982,  these  program,  revert  back  to  their  present,  more 
costly  form  and  make  budget  restraint  and  discipline  in  1982  that 
much  harder.  One  of  the  most  important  goals  of  the  budget  process 
was  to  bring  the  federal  budget  under  control,  making  more  expendi- 
tures discretionary,  fewer  automatic.  While  it  is  true  that  many  of 
the  savings  provisions  which  apply  only  during  fiscal  year  1981  could 
be  re-enacted  for  subsequent  years,  there  is  no  good  reason  not  to  make 
many  of  them  permanent  at  this  time.  If,  in  subsequent  years,  the  Con- 
gress finds  it  is  awash  with  revenues  with  no  place  to  spend  them,  then 
and  only  then  it  could  decide  to  restore  some  of  the  benefit  reductions 
it  could  and  should  be  making  on  a  permanent  basis  today.  We  all  know 
that  cutting  spending  is  one  of  the  rarest  and  most  politically  difficult 
actions  a  Congress  can  take;  it  is  better  to  take  the  political  con- 
sequences of  an  unpopular  but  necessary  spending  reduction  once  and 
for  all  rather  than  repeating  it  each  an  every  subsequent  year.  Of  the 
$6.2  Billion  in  reconciliation  savings  reported  by  the  House  commit- 
tees, approximately  $1.8  Billion  is  in  the  form  of  a  one-year  only 
reduction. 

Third,  we  believe  the  reconciliation  process  implies  that  the  savings 
T)e  real  and  not  just  budget-bookkeeping  tricks.  Specifically,  the  Ways 
and  Means  Committee  manages  to  show  a  fiscal  year  1981  savings  of 
$675  Million  simply  by  postponing  some  Medicaid  payments  scheduled 
for  September  of  1981  (the  last  month  of  fiscal  year  1981)  to  Octo- 
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ber  1981  (the  first  month  of  fiscal  yer  1982).  In  short,  there  is  no 
savings  to  the  taxpayer  whatsoever,  just  a  bookkeeping  maneuver 
which  will  result  in  fiscal  year  1982  expenditures  being  $675  million 
higher  than  they  otherwise  would  have  been. 

Finally,  reconciliation  should  be  used  only  as  an  expenditure-re- 
ducing tool,  not  as  a  device  to  pass  new  or  expanded  benefit  programs. 
We  believe  that  nearly  everyone  looks  upon  reconciliation  as  a  means 
of  cutting  spending,  and  that  is  exactly  what  it  should  be.  However, 
a  number  of  committees  have  included  in  their  reconciliation  bills 
changes  in  legislation  which  will  actually  increase  spending  in  sub- 
sequent years.  For  example,  several  committees  have  proposed  modest 
cost-savings  provisions  in  the  reconciliation  bill  to  become  effective 
in  fiscal  year  1981,  but  also  included  provisions  to  expand  benefits  (and, 
therefore,  federal  spending)  in  fiscal  year  1982  and  thereafter.  The 
net  impact  of  these  changes  is  to  actually  increase  spending  over  the 
next  five  years  rather  than  to  reduce  it.  In  these  instances,  reconcilia- 
tion is  really  being  used  to  make  the  budget  more  uncontrollable  rather 
than  less  so.  This  is  totally  contrary  to  the  purpose  and  intent  of 
reconciliation  and  should  be  labeled  as  such.  At  a  minimum,  we  believe 
the  Budget  Committee  should  seek  an  amendment  to  delete  all  por- 
tions of  the  reconciliation  bill  which  would  result  in  higher  out- year 
expenditures.  Likewise,  in  the  future,  such  legislative  initiatives  should 
be  prohibited  from  any  reconciliation  bill. 

Because  of  the  complexity  of  the  Omnibus  Reconciliation  Bill,  it 
has  not  been  possible  to  cost  out  all  of  the  objectionable  provisions 
discussed  above.  However,  we  believe  that  not  only  is  the  dollar-amount 
significant,  but  that  the  precedents  being  established  could  make  a 
mockery  out  of  the  reconciliation  process.  We  believe  these  problems 
must  be  addressed  and  dealt  with  immediately  lest  in  future  years  com- 
mittees become  more  and  more  sophisticated  in  the  art  of  avoiding 
the  need  to  make  substantive,  meaningful  spending  reductions. 

For  all  our  objections,  it  would  be  unfair  not  to  acknowledge  that 
many  committees  did  make  real,  permanent  spending  reductions  which 
will  result  in  significant  savings  over  the  years  ahead.  For  this  reason, 
we  do  not  2:0  on  record  as  opposing  this  bill  in  its  entirety,  and  as 
individual  Members,  many  of  us  may  well  vote  for  final  passage.  How- 
ever, we  will  do  so  only  after  making  every  effort  to  bring  the  provi- 
sions of  this  reconciliation  bill  more  into  line  with  what  the  Congress 
originally  intended  when  it  passed  the  Budget  Act  and  when  it  insisted 
on  reconciliation  as  part  of  the  First  Budget  Resolution  for  fiscal  year 
1981. 

Delbert  L.  Latta. 
James  T.  Broyhill. 
Barber  B.  Con  able,  Jr. 
Marjorie  S.  Holt. 
Ralph  Regula. 
Bud  Sttuster. 
Bill  Frenzel. 
Eldox  Ruoo. 
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